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PUBLIC SERVICE COMMISSIONS. 


ALABAMA. 
Public Service Commission. 


Huciu Wutre, President, Montgom- 
ery. 

Frank P. MorGan, Associate Com- 
missioner, Montgomery. 

H. F. Lee, Associate Commissioner, 
Montgomery. 


LAMAR WILEY, Mont- 
gomery. 

I. F. McDoNnNeELL, Chief Enginee:. 

C. L. RrtrenHOovsSE, Asst. Engineer. 

M. L. Cooper, Utility Accountant. 

J. O. Hampy, Railroad and Motor 
Carrier Accountant. 


Secretary, 





J. H. ALupREDGE, Examiner and 
Chief Rate Expert. 
ARIZONA. 


Corporation Commission. 


W. D. CLayroor, Chairman, Phoenix. 

Amos A. Betts, Commissioner, Phoe- 
nix. 

LokEN VAUGHN, Commissioner, Phoe- 
nix. 


F. J. K. McBripe, Secretary, Phoenix. 
C. F. Kine, Asst. Secretary, Phoenix. 
J. ELMER JOHNSON; Asst. Secretary, 

Phoenix. . 
L. G. Retr, Rate Expert. 





ARKANSAS. 
Railroad Commission. 


Ep. Harrer, Chairman, Camden. 
W. E. Fioyp, Little Rock. 
Ciay S. HeNpDERSON, Little Rock. 


R. C. Darton, Secretary, Parkin. 





CALIFORNIA. 
Railroad Commission. 


LEoN O. WHITSELL, President, Cali- 
fornia State Bldg., Civic Center, 
San Francisco. 

CiypeE L. Seavey, California State 
Bldg., Civie Center, San Francisco. 

Ezra W. Decoro, San Francisco. 

Tuomas §8. Lourrit, San Francisco. 

WILLIAM J. CagrR, Pasadena. 


H. G. Maruewson, Secretary, Cali- 
fornia State Bldg., Civic Center, 
San Francisco. 

W. J. HaNnpbrorp, Examiner. 

Wma. T. SATTERWHITE, Examiner. 

W. R. Witiiams, Examiner. 

Tuos. M. GANNON, Examiner. 

ReGInALp L. VAUGHAN, Examiner. 

I. H. Rowetyt, Examiner. 

W. P. Geary, Rate Expert. 

W. C. FANKHAUSER, Financial 
ert. 

Cakt I. WueEat, Attorney. 


Ex- 


E. T. McGetticaAn, Chief Auto Stage 
Dept. 
Henry A. Frazier, Recorder. 


A. G. Mott, Chief Engineer. 

A. V. GutLLou, Asst. Chief Engineer. 

CHARLES GruNSKY, Gas and k|lectric 
Engineer. 

M. R. MacKay, Hydraulic Engineer. 

A. B. Fry, Teleph. & Teleg. Engi- 
neer. 

J. G. Hunter, Transportation Engi- 
neer. 

P. E. Durour, Valuation Engineer. 

A. T. Pettey, Official Reporter. 





COLORADO. 
Public Utilities Commission. 
Orto Bock, Chairman, State Office 
Bldg., Denver. 


DANIEL S. Jones, State Office Bldg., 
Denver. 

Worrn ALLEN, 
Denver. 


Office Bldg 


oo” 


State 








vi PUBLIC SERVICE COMMISSIONS. 


Joun W. FLINTHAM, Secretary, Den- 
ver, 

W. C. Loss, Auditor and Statistician. 

Kk. S. Jounson, Asst. Auditor and 
Statistician. 





CONNECTICUT. 
Public Utilities Commission. 


Ricnarp T. Hiacins, Chairman, West 
Hartford. 

Cuas. C. ELWELL, New Haven. 

JosePpuH W. ALsop, Avon. 


Henry F. Briiines, Secretary, Hart- 
ford. 

JoHN L. CoLiins, Attorney. 

E. Irvine Rupp, Chief Engineer. 

JosepH P. WapHAMS, Transportation 
Engineer. 

ARCHER E. 
Engineer. 

Epwarp Fieitp, Auditor and Statis- 
tician. 


KNOWLTON, Electrical 





DISTRICT OF COLUMBIA. 
Public Utilities Commission. 


JounN W. Cui_press, Chairman, Dis- 
trict Bldg., Washington. 


Harrison BRAND, Jr., Vice-Chair- 
man, District Bldg., Washington. 


Cor. Wittiam B. Lapvug, District 


Bldg., Washington. 


Eart V. Fisuer, Executive Secre- 
tary, District Bldg., Washington. 


RALPH B. FLENARTY, Peoples Counsel. 


Byers McK. BacuMan, Chief Valua- | 


tion Accountant. 

J. Donato Murray, Chief Account- 
ant. 

Captain R. G. Krorz, Engineer, 

E, J. Micuican, Chief Clerk. 





FLORIDA. 
Railroad Commission. 
A. S. Wetis, Chairman, Tallahassee. 


FE. S. Mattnews, Tallahassee. 
Mamie G. Eaton, Tallahassee. 








Lewis G. THompson, Secretary, Tal- 
lahassee. 

T. T. TURNBULL, Counsel. 

J. H. Tencu, Rate Expert. 

A. B. GREENE, Telephone Engineer. 

FRED PETTIJOHN, Accountant. 





GEORGIA. 
Public Service Commission. 


JAMES A, Perry, Chairman, Atlanta. 

ALBert J. WoopruFFr, Vice-Chairman, 
Decatur. 

WALTER R. McDonaLp, Augusta. 

CALVIN W. PARKER, Waycross. 

Perry T. Knicut, Valdosta. 


Rost. N. 
lanta. 

E. M. Price, Rate Expert, Atlarta. 

S. J. Smirn, Jr., Special Attorney, 
Commerce. 

J. HoustouN JOHNSTON, Consulting 
Kngineer, Atlanta. 


SPRINGFIELD, Secretary, At- 





HAWAIL. 
Public Utilities Commission. 


Watter Beati, Chairman, Honolulu, 
ALEX. J. Gignoux, Honolulu, 
Fk. O. Boyer, Honolulu. 


J. R. Kenny, Secretary, Honolulu. 

F. H. Eaton, Auditor, Honolulu. 

\. R. Ketier, Engineer, Honolulu. 

Smitu, Witp, & Hoppe, Counsel, 
Honolulu. 





IDAHO. 

Public Utilities Commission. 
Wiiwt H. Grierson, President, Boise. 
Frank E. Situ, Boise. 

J. M. Tnompson, Boise. 


M. A. Kicrr, Secretary, Boise. 
C. J. FRANKLIN, Engineer. 
Sam’L L. Newron, Rate Expert. 


iJ. E. McDonNeLt, Auditor. 
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PUBLIC SERVICE COMMISSIONS. 


\ 
ILLINOIS. 


Commerce Commission. 


P. H. MoyninAn, Chairman, Chicago. | W. F. Parsons. Chief Rate Clerk. 


Hat. W. TrRovILLION, Herrin. 
WittiaAmM J. Smira, Waukegan. 
Epwarp H. Wricut, Chicago. 
ALEx. J. JOHNSON, Chicago. 

J. Paut Kuun, Batavia. 


JULIUS JOHNSON, Secretary, Spring- 
field. 
FRANK A. 
tary. 
H. M. SLater, Transp. Rate Expert. 
W. M. HamMonpb, Chief Accountant. 


HEERMANS, Asst. Secre- 





INDIANA. 
Public Service Commission. 


F. T. SIngLeton, Chairman, 401 State 
House, Indianapolis. 

J. W. McCarpie, 401 State House, 
Indianapolis. 

Howe ti Evuis, 401 State House, In- 
dianapolis. 

HARVEY HARMON, 
Indianapolis. 

C. F. MclIntosu, 
Indianapolis. 


401 State House, 


401 State House, 


J. Retp McCatn, Secretary, 401 State 
House, Indianapolis. 

Harry V. WenGer, Chief Engineer. 
Wess GILBERT, Acting Chief Account- 
ant. 
0. L. 
Dept. 
D. k. Matruews, Chief Railroad In- 

spector. 
Wa. A. Epwarps, Director of Service 
& Motor Bus Inspector. 


LivincHouse, Chief of Tariff 





IOWA. 
Board of Railroad Commissioners. 


Cuarites Wesster, Chairman, Wau- 
coma. 
B. M. Ricuarpson, Des Moines. 


Frep P. Wooprurr, Knoxville. 





GeorceE L. McCauGHAN, 
Des Moines. 
J. H. HENDERSON, 


sel. 


Secretary, 


Commerce Coun- 


C. B. ELuis, Statistician. 

GEO. CHARLESWORTH, Electrical 
gineer. 

H. A. FRANKLIN, Signal Engineer. 

J. A. Ratis, Valuation Counsel. 

L. C. DoNOHOE, Superintendent, Motor 
Carrier Department. 


En- 





KANSAS. 
Public Service Commission. 


R, M. Pickier, Chairman, Topeka. 
CLARENCE SMITH, Topeka. 

JoHN H. Crawrorb, Topeka. 

W. B. Datton, Topeka. 

W. C. Mitiar, Topeka. 


Cc. Bt. 
J. W. 
JOHN 


BENSON, Secretary, Topeka. 
Scott, Chief Accountant. 

H. FLetcuer, Chief Engineer. 
H. R. ZIMMERMAN, Asst. Engineer. 
Joun M. KinKEL, General Counsel. 
C. J. Putt, Attorney. 

Cuas. B. RANDALL, Asst. Counsel. 





KENTUCKY. 
Railroad Commission. 


Moses R. GLENN, Ist Dist. 
man, Dawson Springs. 

Oscar VEsT, 2nd Dist., Carrolton. 

Tom. H. Lauunon, 3rd Dist., Catletts- 
burg. 


Chair- 


Lucite Tosrn, Secretary, Frankfort. 
Joun F. DuGan, Rate Clerk, Louis- 
ville. 





LOUISIANA. 
Public Service Commission. 


Francis WILLIAMS, Chairman, New 
Orleans. 

Duprey J. LEBtanc, Abbeville. 

Harvey G. Fretps, Farmerville. 


HENRY JASTREMSKI, Secretary, Baton 
Rouge. 
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MAINE. 
Public Utilities Commission. 
Cuartes E. Gurney, Chairman, Av- | 
gusta. 
Herpert W. TRAFTON, Augusta, 
ALBERT GREENLAW, Augusta. 


GeorGe F. Gipptncs, Clerk, Augusta. | 
ALBERT E,. Lamp, Chief Accountant. 
Joun E. Goopwtnx, Chief Engineer. 
Frank J. McArp ie, Chief Rate Dept. 
EiMor E. PARKMAN, Chief Inspector. 





MARYLAND. 
Public Service Commission. 


Harotp E, West, Chairman, Munsey 
Bldg., Baltimore. 

J. FrRaNK Harper, Munsey Bldg., 
Baltimore. 

Steuart Pwurcett, Munsey Bldg., 
Baltimore. 


FRANK Harrer, Executive Secretary, 
Munsey Bidg., Baltimore. 
Tuomas J. TINGLEY, People’s Coun- | 





sel. 


H. Cart Wotr, Chief Engineer. 





| 
| 
| 
| 
| 


MASSACHUSETTS. 


Commissioners of the Department 
of Public Utilities. 


Henry C. Attrwitt, Chairman, 167 
State House, Boston. 

Everett E. Srone, 167 State House. 
Boston. 

LEonarD F, Harpy, 167 State House, 
Boston. 

Lewis GOLDBERG, 167 State House, 
Boston. 

Henry G. WELLS, 167 State House, 
1 


boston. 


AnpREW A. HIGHLANDS, Secretary, 
167 State House, Boston 
DaNniet F. Davies, Chief Accountant 





MICHIGAN. 
Public Utilities Commission. 


Sipney FE. Doyie, Chairman, New 
State Office Bldg., Lansing. 





> COMMISSIONS. 


JAMES Price, New State Office Bldg., 
Lansing. 

Byron -. Hicks, New State Office 
Dldg., Lansing. 

Ronerr H. Duxnx, New State Office 
Bidg., Lansing. 

SAMUEL OpeLL, New State Office 
Bldg., Lansing. 


J. Cart Surin, Secretary, New State 
Office Bldg.. Lansing. 

JANE THOMPSON, Asst. Secretary. 

J. WK. PEtTeNnGcILi, Acting Chief Engi- 
neer. 

Grove M. Rouse, Chief Bus Inspec- 
tor. 

Foster M. WINtTERMUTE, Chief Rate 
Inspector. 

EF. A. CALKINns, Statistician. 

Joun J. NorMAN, Chief Telephone In- 
spector. 





MINNESOTA. 


Railroad and Warehouse 
Commission. 


O. P. B. Jacopson, Chairman, State 
Capitel, St. Paul. 


|F. W. Matson, State Capitol, St. 


Paul. 
Cc. J. Lacriscn, State Capitol, St. 
Paul. 


Tuos. Yapp, Secretary, St. Paul. 

G. G. Grant, Director of Personnel. 

A. L. FLinn, Rate Expert. 

D. F. JuRGENSEN, Engineer. 

L. R. Birney, Statistician and Ac- 
countant. 

G. A. Younequist, Attorney General. 





MISSISSIPPI. 
Railroad Commission. 


C. M. Morcan, President, Hatties 
burg. 

S. B. ALEXANDER, Rolling Fork. 

\W. R. Scorr, Mathiston. 


Patt D. P. Spearman, Secretary 
Jackson. 

M. C. Moore, Rate Expert, Jackson. 

MME GREER, Assistant Rate Expert, 
Jackson. 
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PUBLIC SERVICE COMMISSIONS. ix 


MISSOURI. 


Public Service Commission. 


Joun E. Curtiss, Vice-Chairman, 


State Capitol, Lincoln. 


JoHN H. MILLER, State Capitol, Lin- 


Tuomas J. Brown, Chairman, Capi- | coln. 
tol Bldg., Jefferson City. 
ALMon ING, Capitol Bidg., Jefferson | 
City. | LeonaRD D. Densmore, Secretary, 


D. F. CALFEE, Capitol Bldg., Jeffer- | 
son City. 

S. M. Hurcuison, Capitol Bldg., Jef- 
ferson City. 

J. H. Porter, Capitol Bldg., Jeffer- | 
son City. 

D. D. McDonatp, Gen. Coun., Capitol 
Bidg., Jefferson City. 

JAMES P. PAINTER, Asst. Gen. Coun., 
Capitol Bldg., Jefferson City. 





J. W. CAmpBetr, Secretary, Capitol 
Bldg., Jefferson City. 

H. \W. Ross, Chief Accountant. 

G. B. CoLEMAN, Accountant. 

A. L. HOULEHAN, Accountant, 

H. B. Lysaeut, Accountant. 

A. J. BaracroLa, Accountant. 

F. M. PLake, Chief Engineer. 

B. F. Scuaperc, Assistant Engineer. 

E. E. Towers, Assistant Engineer. 

W. K. FREUDENBERGER, Assistant En- 
gineer. 

J. E. Franpers, Assistant Engineer. | 

M. M. Buretey, Assistant Engineer. 

H. E. Roserts, Assistant Engineer. 





MONTANA. 


Board of Railroad Commissioners 
and Public Service Commission. 


DaNIEL Boye, Chairman, Helena. 
LEonAaRD C. Younsc, Helena. 
LEE DENNIS, Helena. 


Francis A, SiLver, Secretary-Coun- 
sel, Helena. 

R. F. McLaren, Asst. Secretary. 

H. B. Scnaerer, Traffic Expert. 

Frep E. Buck, Chief Engineer. 

Grant REED, Auditor. 





NEBRASKA. 
State Railway Commission. 


CHartes A. RANDALL, Chairman, 





State Capitol, Lincoln. 


State Capitol, Lincoln. 


U. G. PoweLt, Rate Expert 
B. E. Forses, Chief Engineer. 
V. L. Taytor, Assistant Engineer. 


. J. Devor, Chief Accountant. 


I 
Ifucu LAMASTER, Counsel. 





NEVADA. 


Public Service Commission. 


J. F. SHauGcunessy, Chairman, Car 
son City. 
Geo. W. MALONE, Reno. 


FRANK B. WarREN, Secretary, Car- 
son City. 
F. O. Broit1, Engineer, Reno. 





NEW HAMPSHIRE. 
Public Service Commission. 


Joun W. Storrs, Chairman, Concord. 
Frep H. Brown, Concord. 
MayLanp H. Morse, Concord. 


WiLtiAM W. Trirrety, Clerk-Account- 
ant, Concord. 
D. WaLpo WHITE, Engineer, Concord. 





NEW JERSEY. 


Board of Public Utility Commis- 
sioners. 


JosePpH F. AUTENRIETH, President, 
Jersey City. 

FREDERICK W. GNICHTEL, Trenton. 

CuARLES Browne, Princeton. 
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ALFRED N. BARBER, Secretary, Tren- 
ton. 

Joun O. Bicetow, Counsel, Siate 
House, Trenton; 1060 Broad Street, 
Newark. 

PHILANDER Berts, Chief Engineer, 
State House, Trenton; 1060 Broad 
Street, Newark. 

NATHANIEL SOFMAN, Chief Account- 
ant, State House, Trenton; 1060 
Broad Street, Newark. 





NEW MEXICO. 
State Corporation Commission. 


Max Fernanvez, Chairman, Santa 
Fe. 

Hvueu I. Wriiitams, Santa Fe. 

Bontracio Montoya, Santa Fe. 


J. D. FerNanvez, Clerk, Santa Fe. 
Cuartes Lams, Rate Clerk, Santa Fe. 
Roger C. Dow, Attorney General 





NEW YORK. 
Department of Public Service 


Metropolitan Division (Transit 
Commission). 


Joun F,. Gitcurist, Chairman, 270 
Madison Ave., New York City. 
Leon G. Goptey, 270 Madison Ave., 

New York City. 
Cuartes C. Lockwoop, 270 Madison 
Ave., New York City. 


JAMES B. WALKER, Secretary, 270 
Madison Ave., New York City. 

CLarRENCE M. Lewis, Counsel. 

Wa. C. Lancasier, Chief Engineer. 

DaNieL L. Turner, Consulting Engi- 
neer. 

Frep W. Linpars, Chief Accountant. 





NEW YORK. 
Department of Public Service 
State Division 
Public Service Commission. 
Wittram A. Prenprecast, Chairman, 
10 State St., Albany; 120 Broad- 

way, New York. 


Ek COMMISSIONS. 


WittiaM R. Pootry, Albany. 
Grorce R. VAN NAMEE, Albany, 
GeorGE R. LUNN, Albany. 
| Neat Brewster, Albany. 


| Francis E. Ropertrs, Seerctary, 100 

| State St., Albany. 

CHARLES G. BLAKESLEE, Counsel. 

CHARLES R, VANNEMAN, Chief Engi- 
neer, 

Warrer J. Firzparrick, Accountant, 





NORTH CAROLINA, 
Corporation Commission. 
WituiaM T. Lee, Chairman, Kaleigh. 
GeorGE P. PELL, Raleich. 
A. J. MAXWELL, Raleigh. 





R. O. Serr, Clerk, Raleigh. 
W. G. Womste, Rate Specialist. 
I. M. Battey, Legal Advisor, 





NORTH DAKOTA. 
Board of Railroad Commissioners. 


AY HanrpinG, President, Bismarck. 
. W. McDonne.t, Bismarck. 


Ir 
Cc 
Ben C. LARKIN, Bismarck 


Mary E. Parsons, Secretary, Bis- 
marek. 

Hore Snyper, Chief Clerk. 

T. C. Mappen, Commerce Counsel. 

E. H. Morris, Chief Engineer. 

Cuas. F. MARTIN, Statistician. 

I. M. Henpricks, Trafliec Expert. 





OHIO. 
Public Utilities Commission. 
WitrramM Kuincer, Columbus 


James W. HorrmMan, Columbus, 
FRANK L. MAULLER, Columbus. 





| J. B. Ducan, Secretary, Columbus. 

| Davip ARCHER, Asst. Secretary, Co- 
|} lumbus. 

lA. M. CaLianpD, Attorney. 
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OKLAHOMA. 
Corporation Commission. 
Frep CArsHaAw, Chairman, Oklalioma 
City. 
F. C. Carrer, Oklahoma City. 
C. C. CHILpDEKS, Oklahoma City. 


= 
4 


D. Hicks, Jr., Acting Secretary, 

Oklahoma City. 

E. 8S. RATLIFF, Attorney for Commis- 
sion. 

Patt A. WALKER, 
Rate Dept. 

H. Ek. Womack, Auditor. 

A. I. THompson, Railroad Engineer. 

LB. Ricuarpson, Telephone LKngineer. 


Attorney, R. R. 





OREGON. 
Public Service Commission. 


Epwakp OstRANDER, Chairman, West- 


ern District, Salem. 

Hyten H. Corey, Eastern District, 
Saiem. 

Louis E. Bean, State at Large, 
Salem. 





Hernenrt H. WHavser, Secretary, 
Salem. 
PENNSYLVANIA. 


Public Service Commission. 


Wm. D. B. 
burg. 

S. Ray Suerrny, Uniontown. 

JAMES S. BeNN, Philadelphia. 

J. W. Brown, Lancaster. 

SAMUEL WALKER, Butler. 

IemeRSON COLLINS, Williamsport. 

CiakRLes H. Youne, New Casile. 


AINEY, Chairman, Harris- 


Joun G. Horwoop, Secretary, Harris- 
burg. 

JOHN 
burg. 


Fox Wess, Counsel, Harris- 





COMMISSIONS. xi 


W. Y. BLannine, Assistant Counsel, 
Williamstown. 

B. F. Moraar, Chief, Bureau 
counts and Statistics. 

E. M. VAaLe, Chief, Bureau of Publie 
Convenience. 

F. Hersert Snow, Chief, Bureau of 


Engineering. 


of Ac- 


PAUL E, FICKENSCHER, Chief, Bureau 
of Rates and ‘Tariffs. 
Joun P. Dononry, Chief, Bureau of 


’ 


Accidents. 





PHILIPPINE ISLANDS. 


Public Service Commission. 


JUDGE MARIANO CUI, 
Manila. 

Jupce M. V. Det Rosario, Associate 
Commissioner, Manila. 
JupGE Roman A. Cruz, 
Commissioner, Manila, 


Commissioner, 


Associate 


ATTORNEY Roserto RecGara, Secre- 
tary, Manila. 

VIcENTE G. MANALO, Naval Engi- 
neer, 

VicENTE P. MARASIGAN, Electrical 
Engineer. 

Prepro M. Tetmo, Asst. Electrical 
engineer. 

IR1INEO J. Reyes, Auditor. 


VICENTE SIAN MILLiza. Attorney. 





PORTO RICO. 


Public Service Commission. 


Micuent A, 

Juan. 
Fitivo L. pe Hostros, San Juan. 
Ricarpo NARVAEZ Rivera, San Juan. 
LeovoLpo Figueroa, San Juan. 
JAIME Sirre, San Juan. 


Munoz, President, San 


L. F. pe Vizcarronno, Secretary, San 
Juan. 

ANTONIO Romero Moreno, Engineer. 

Ricarpo A. G’omez, Attorney. 

SaLtvapoR ANTONETTI, Accountant. 
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RHODE ISLAND. 
Public Utilities Commission. 
122 State House, Providence. 


Wituram C. Buss, Chairman. 
Samuet E. Hupson, Commissioner. 
Rosert F. RopmMANn, Commissioner. 


GeorGE A. CARMICHAEL, Secretary. 





SOUTH CAROLINA. 
Railroad Commission. 


Sam C. Briease, Chairman, Columbia. 

J. H. Nance, Vice-Chairman, Colum- 
bia. 

Joun C. Coney, Columbia. 

J. E. BEAMGUARD, Columbia. 

EarRLE R. ELLERBE, Columbia, 

R. H. McApams, Columbia, 

T. H. Tatum, Columbia. 


J. P. Darsy, Secretary, Columbia. 

R. S. Greer, Rate Clerk. 

B. H. Barre, Gas and Electric Engi- 
neer. 

W. W. Goopman, Superintendent, 
Motor Transportation. 





SOUTH DAKOTA. 
Board of Railroad Commissioners. 


D. E. Brissine, Chairman, Pierre. 
J. J. Murpnuy, Vice-Chairman, Pierre. 
J. W. RaisH, Pierre. 


E. F. Norman, Secretary, Pierre. 
H. A. Hanson, Accountant. 

Ross MILLER, Engineer. 

R. L. Dittman, Counsel. 





TENNESSEE, 
Railroad and Public Utilities 
Commission. 
Harvey H. Hannan, Chairman, 


Nashville. 
L. D. Him, Nashville. 
PorTER DuNLapP, Nashville. 


D. B. THomas, Secretary, Nashville. 
J. O. Henbury, Rate Expert. 

Roy H. Bre_er, Attorney. 

I. G. Proutrt, Engineer. 

| Matcorm R. WILLIAMS, Engineer, 
T. Grtpert Ray, Auditor. 





TEXAS. 
Railroad Commission. 


CLaRENCE E, Gritmore, Chairman, 
Austin. 

C. V. Terrett, Commissioner, Austin. 

Lon A. Smiru, Commissioner, Austin. 


‘. F. Peret, Secretary, Austin. 

R. D. Parker, Chief Supervisor, Oil 
& Gas Division, Austin. 

L. A. GueRINGER, Engineer, Austin. 

C. L. Strong, Chief Engineer, Gas 
Utilities Division. 

Mark Marsitacit, Director, Motor 
Transportation Division, Austin. 

W. A. WEEKs, Accountant. 

Hon. CLAUDE POLLARD, Attorney Gen- 
eral, 








UTAH. 
Public Utilities Commission. 


ELtmMeR E. CorrMAN, President, Salt 
Lake City. 

Tuomas E. McKay, Salt Lake City. 

Grorce F. McGonacie, Salt Lake 
City. 


Frank L. Oster, Secretary, Salt 
Lake City. 





VERMONT. 
Public Service Commission. 


lfenry B. SHaw, Chairman, Burling- 
ton. 

Evt H. Porter, Wilmington. 

ErRNeESt H. West, Dorset. 


KaturyN M. Levarn, Clerk, Mont- 





pelier. 
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VIRGINIA. 
State Corporation Commission. 
LesteR Hooker, Chairman, Rich- 
mond. 


Louis 8S. Epes, Richmond. 
Wa. MEADE FLercuER, Richmond. 


Ricuarp T. WiLson, Clerk, Richmond. 

H. k. KetNner, Commerce Counsel, 
Richmond. 

C. M. Cuicnester, Counsel to the 
Commission, Richmond. 

G. C. Boyer, Engineer, Richmond, 





WASHINGTON. 
Department of Public Works. 


Joun C. Denney, Director, Olympia. 

C. Rea Moore, Supervisor of Public 
Utilities, Olympia. 

James P. Neat, Supervisor of Trans- 
portation, Olympia. 


C. E. Van Erten, Secretary, Olympia. 

C. It. Lonercan, Chief of Traffic Di- 
vision, Olympia. 

F. H. Crappock, Chief Engineer. 

R. E. OstRANDER, Examiner, Olympia. 





WEST VIRGINIA. 


Public Service Commission. 


5. \V ADE 
Charleston. 

James J. Divine, Charleston. 

C, E, NEtHKEN, Charleston. 


CoFFMAN, Chairman, 
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A. B. Moore, Secretary, Charleston. 
F, M. Livezey, Attorney, Huntington. 





E. V. WutLraMson, Statistician, 
Charleston. 
JAMES ImboveN, Chief Engineer, 
Charleston. 

WISCONSIN. 


Railroad Commission. 


Lewis E. Gertie, Chairman, Madi- 
son. 

AboLPH KANNEBERG, Madison. 

A. R. McDonatp, Madison. 


Wm. M. Dinneen, Secretary, Madi- 
son. 

G. C. Matuews, Director, Statistical 
and Securities Division. 
C. B. Hayben, Engineer, 
and Utilities Division. 
R. V. Apams, Chief, Railroad, Traf- 

fic and Rate Division. 
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ARIZONA CORPORATION COMMISSION, 


RE RULES AND REGULATIONS FOR INSTALLATION 
AND MAINTENANCE OF ELECTRICAL SYSTEMS. 


[Docket No. 3146—E-313, Decision No. 4294.] 


Electricity — Safety rules and regulations — National Electric Code 
— Bureau of Standards. 

1. The National Electric Safety Code as adopted and published by 
the Bureau of Standards of the Department of Commerce of the Federal 
government is reasonable and should be adopted as Commission rules 
and regulations governing such installation and maintenance, p. 1. 

Electricity — Installation and maintenance rules — National Electric 
Safety Code — Bureau of Standards. 

2. Provisions of Commission general orders were altered to con- 
form with the provisions of the National Electric Safety Code as 
adopted and published by the Bureau of Standards of the United States 
Department of Commerce, where it was found that present rules and 
regulations governing installation and maintenance of electrical con- 
struction were inadequate and unreasonable for convenience, comfort, 
and safety and the preservation of health of employees and patrons of 
public service and other corporations, p. 1. 


[February 17, 1928.] 


InvEsTiIGaTIon by Commission into the adequacy of Com- 
mission rules for installation and maintenance of electrical 
equipment; rules changed in accordance with opinion. 


3y the Commission: [1, 2] On January 8th of 1927 the 
Arizona Corporation Commission at the request and upon the 
initiative of the Industrial Commission of Arizona participated 
in a joint hearing before the two Commissions at the city of 
Phoenix, the capital, to determine whether or not adequate safe- 
P.U.R.1928C. 1 








ARIZONA CORPORATION COMMISSION. 


te 


rds for the protection and benefit of the patrons and em- 


ua 


plovees of electrical corporations were being used in the instal- 
lation and maintenance of overhead and other lines and in the 
lation and maintenance of electrical systems generally 


insta y 
within the state of Arizona. 

At the joint hearing both private corporations and public serv- 
ice corporations were present and represented, as well as repre- 
sentatives of the electrical workers. The hearing developed that 
the publie service corporations as well as the private corporations 
and the electrical workers were satisfied with the National Elec- 
trical Safety Code as adopted by the Bureau of Standards of 
the Department of Commerce of the United States of America. 

The Commission, acting upon the advice of the Industrial 
Commission of Arizona as well as upon the record made, finds 
that the provisions of its General Order No. 37 do not at the 
present time embody the requirements which are most important 
from the standpoint of safety to employees and the public. These 
findings of the Commission are confined to public service cor- 
porations only and to those private corporations over which juris- 
diction has been placed in this Commission by the Constitution 
and the statutes of the state of Arizona. 

The Commission being fully advised finds that the present 
rules and regulations governing the installation and maintenance 
of electrical construction are inadequate and unreasonable for 
the convenience, comfort, and safety, and the preservation of the 
health of the employees and patrons of such public service and 
other corporations. 

It finds that the National Electrical Safety Code as adopted 
and published by the Bureau of Standards of the Department 
of Commerce of the Federal Government is reasonable and 
should be adopted as the rules and regulations of this Commis- 
sion governing such installation and maintenance. 

It also finds that the present electrical systems as installed 
and maintained by public service corporations and other cor- 
porations under the jurisdiction of the Commission are hazardous 
and not in conformity with the contemplated rules and regula- 
tions of this Commission. 

P.U.R.1928C. 
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ELECTRIC PUBLIC UTIL. CO. v. WEST. 3 


MARYLAND COURT OF APPEALS. 


ELECTRIC PUBLIC UTILITIES COMPANY 
U. 
HAROLD E. WEST et al. 
[No. 99.] 
(— Md. —, 140 Atl. 840.) 


Constitutional law — Delegation of powers — Arbitrary discretion. 

1. A statute purporting to confer any arbitrary, unreasonable, or 
unregulated discretion on the Commission is unconstitutional, since it 
would be a delegation to an administrative body of legislative power 
without any standard or rule by which that power should be exer- 
cised, p. 10. 

Commissions — Jurisdiction, powers, and duties — Test of reasona- 
bleness of order. 

2. The test as to reasonableness of a Commission order in any 
given case is whether it bears any substantial relation to any public 
interest that the Commission is authorized or required to protect, p. 
10. 

Consolidation, merger, and sale — Jurisdiction, powers, and duties 
of Commission in general. 

3. The Commission in passing upon a coalition of utility proper- 
ties stands in the place neither of the owner of the properties nor the 
legislature but is a board of public officers whose powers are to be 
found in the statute and are not to be implied or assumed, p. 11. 

Commissions — Jurisdiction, powers, and dutics in generai, 

4. To prevent injury to the public, in the clashing of private in- 
terest with the public good in the operation of public utilities, is one 
of the most important functions of Publie Service Commissions, p. 11. 

Consolidation, merger, and sale — Jurisdiction and duties of Com- 
mission — Public benejit or detriment. 

5. It is not within the province of the Commission to insist that 
the public should be benefited as a condition to change of ownership, 
but their duty is to see that no such change shall be made as would 
work to the publie detriment, p. 11. 

Consolidation, merger, and sale — Extent of public interest — Fac- 
tors to be considered, 

G. Three elements defining in a general and substantial way the 
extent of public interest in the transfer of control of one utility to 
another are the service rendered and the prices charged therefor to the 
consuming public and the validity and stability of the securities issued 
to the investing public, p. 11. 

Commissions — Limitation of powers — When order will be reversed. 

7. The Commission is not required to set out a reason for its find- 

P.U.R.1928C. 








4 MARYLAND COURT OF APPEALS. 


ings but where it does so and the reason upon which an order appears 
to be based negatives other reasons and does not warrant the order, the 
éase will be reversed and remanded for further proceedings without any 


expression as to the merits of the cause, p. 12. 
[February 15, 1928.] 


Apprat from circuit court of Baltimore City approving an or- 
der of the Commission refusing to grant permission for a con- 
solidation of electric utilities; order appealed from reversed and 
cause remanded for further proceedings. For Commission deci- 
sion, see P.U.R.1927E, 609. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, 
Offutt, Digges and Sloan, JJ. 

Appearances: Clarence W. Miles and George M. Brady, both 
of Baltimore (Miles & Edgett and Maloy, Brady & Yost, all of 
Baltimore, and Chapman & Cutler, of Chicago, on the brief), for 


appellant; Raymond 8. Williams of Baltimore for appellees. 


Adkins, J.: This appeal is from a decree of cireuit court No. 
2 of Baltimore City approving an order of the Public Service 
Commission |P.U.R.1927E, 609] refusing to grant permission 
to the appellant, the Electrie Public Utilities Company, to pur- 
chase the capital stocks of the Home Electric Light Company 
of Lonaconing, the Emmitsburg Electric Company, the Antietam 
Electric Light & Power Company and the Midland Electrie Light 
Company, four Maryland corporations, and to pledge said stocks, 
together with other stocks owned by applicants, under a trust 
agreement between the applicant and the Guaranty Trust Com- 
pany of New York, to secure $4,000,000 ot collateral gold bonds 
to be issued thereunder. 

The appellant made application under § 394 of Article 23 of 
Code, which provides : 

“No gas corporation or electrical corporation shall transfer or 
lease its franchise, works, or system, or any part of such fran- 
chise, works, or system to any other person or corporation or con- 
tract for the operation of its works and system without the written 
consent of the Commission. The permission and approval of the 
Comunission to the exercise of a franchise under this sub-title, or 
to the assignment, transfer, or lease of a franchise under this sec- 
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tion shall not be construed to revive or validate any lapse or in- 
valid franchise or to enlarge or add to the powers and privileges 
contained in the grant of any franchise or to wave any forfeiture. 
No such corporation shall directly or indirectly aequire the stock 
or bonds of any other corporation incorporated for or engi cod in, 
the same or similar business, or proposing to ope rate or operating 
under a franchise from the same or any other municipality, un- 
less athorized to do so by the Commission. Save where stock 
shall be transferred or held for the purpose of collateral seeurity 
only with the consent of the Commission, no stock corporation 
of any description, domestie or foreign, other than a gas or elec- 
trical corporation, shall purchase or acquire, take or hold, more 
than 10 per centum of the total capital stock issued by any gas 
corporation or electrical corporation organized or existing under 
and by virtue of the laws of this state. Nothing herein contained 
shall be construed to prevent the holding of stock heretofore law- 
fully acquired. Every contract, assignment, transfer, agreement 
for transfer of any stock by or through any person or corporation 
to any corporation in violation of any provision of this [act], 
shall be void and of no effect, and no such transfer or assignment 
shall be made upon the books of any such gas corporation or 
electrical corporation, or shall be recognized as effective for any 
purpose.” 

The applicant is a holding company incorporated under the 
Jaws of Delaware on February 7, 1927, and authorized among 
other things, to acquire and hold shares of stock of corporations 
engaged in the electric business. By its original charter, filed 
as an exhibit, it was authorized to issue 1000 shares of capital 
stock of no par value, of which at the time of the application 10 
shares had been subscribed for but not issued. There must have 
been an amended charter, not filed or mentioned in the testimony, 
because it appears from the testimony and the bond circular filed 
that it was authorized to issue 20, 000 shares of $7 dividend pre- 
ferred stock no par value, and 200,000 shares of common stock 
no par value. It owns practically all the common stock of the 
Electrie Public Service Company, the Louisiana Utilities and 
Ice, Incorporated, and the Wooster Electric Company, of which 
the Electric Public Service Company is also a holding company 
P.U.R.1928C. 
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ywning practically all the stock of nine subsidiary companies, 
yperating in Ohio, Oklahoma, Kansas, and Colorado, variously 
in street railways, light and power, natural gas and gas wells, and 
transmission lines. The Louisiana Utilities and Ice, Incorpo- 
rated, operated ice properties in Mississippi, Florida, and Texas. 
The Wooster Electric Company is an operating electric utility in 
Ohio. 

The stocks of all these companies were appraised by the syndi- 
cate of bankers who agreed to underwrite the bond issue at $7,- 
219,353. 

The market value of the stock of the four Maryland companies 
was estimated by Stanley and Bissell, Inc., the head of the 
syndicate, at not less tian $468,000, as per its letter to the Com- 
mission. The capital stock of the Maryland companies author- 
ized and outstanding and the par value per share are as follows: 

The Home Electric Company, authorized 2000 shares, out- 
standing 555 shares, par value $25 each. 

The Emmitsburg Electric Company, authorized 3000 shares, 
outstanding, 1500 shares, par value $10 each. 

Antietam Electric Light & Power Company, authorized, 180 
shares, outstanding 115 shares, par value $100 each. 

The Midland Electric Light Company, authorized 500 shares, 
outstanding 500 shares, par value $10 each. 

The total par value of the outstanding shares is $45,375. 


These companies furnish small towns and surrounding coun- 


try with light and power. Two of them are close enough together 


to be worked as a unit; the other two are separated from each 
other and the others by a number of miles. 

Only the Antietam Company generates any part of its power 
requirements. This company obtains its power in part from a 
hvdroelectric plant on Antietam creek. The balance of its re- 
quirements and the entire power requirements of the other three 
companies is purchased from the Potomac Edison Company. 

The report of Barrow, Wade, Guthrie & Company accountants 
and auditors, shows for the four companies for 1926 net earnings 
available for interest, depreciation, and Federal income taxes, 
$48,829.52, and, deducting from this interest, depreciation and 


Federal income tax, the audit shows net profit for the year of 
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$31,621.98. And it shows the financial position of the -ombined 
companies as of December 31, 1926: 


BO. 65 ctecctnbdatdenedsebanas tie tek ee mounts §2660+0ske0bwus $588,437.98 
RU IY ii nnip vasa erat iat A gerbe ee eee one eae $50,000.00 
Current and accrued liabilities .............. cocee 29,68679 


$79,684.79 





“The plant and property account in the audit of assets is included 
at the total value of the property and business of the combined 
companies, as estimated by Messrs. Day & Zimmerman, Incorpo- 
rated.” 

Thomas O'Hara at the time of the contract of sale was the 
owner of practically all the stock of the four Maryland corpora- 
tions, and he had also owned a number of other companies, but 
decided to retire from the business and had disposed of all such 
interests except his stock in these companies, and was, therefore, 
desirous of disposing of them also. Before making the contract 
he employed Day & Zimmerman, Incorporated engineers, of 
Philadelphia to examine and appraise the properties. Harvey R. 
Martz, manager of their investigation and reports department, 
testified that they make investigations of public utility and in- 
dustrial properties for all purposes; that they cover the whole 
economic field of the public utility industry. 

They estimated the reproduction costs of the combined proper- 
ties to be $346,602, which sum includes $20,000 for working 
capital and 7 per cent cost of financing. They estimated the 
value the properties and business as of February 1, 1927, to be, 
substantially $500,000. 

The report filed is voluminous, minute, and in great detail. 

On this report appellants through their agents agreed to pay 
for the stocks of said companies $468,000 and to assume the out- 
standing bonded indebtedness of $50,000. As against this H. 
Carl Wolf, chief engineer of the Commission, the making of 
whose inventory, he says, was “perforce somewhat hasty,” testi- 
fied that his estimate of reproduction cost, including $13,340 for 
working capital, less depreciation of $46,305, was $221,700. 
And adding $20,840, for “going value” he arrived at $242,540, 
which “in my estimation is the very outside value of the prop- 
erty.” He was depending, however, for details upon a valuation 
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made by William F. Strouse, the valuation engineer of the Com 
mission. Mr. Strouse in his testimony admitted that he was 
liandicapped by shortness of time allowed. He said he made his 


appraisal 


‘in such detail as a man could make on four properties 


in four days.’ 

The explanation offered for the small capitalization of these 
companies was that the properties had been in the hands of people 
who had put back into them the earnings which had not been 
represented by a proper increase in stock. 

Applicant offered testimony tending to show that improve- 
ments in the plants were necessary; that the present owner was 
indisposed to make them; that applicant had already command 
of money and would make such improvements; that better service 
would be given and the use of electricity increased by active and 
vigorous management, and by salesmanship and facilities which 
were at the command of applicant. The manager testified that 
applicant had paid cash for all the properties it had bought; that 
it was not buying for speculation with a view to selling again; 
that its important officials had been in the electrical business for 
many years and desired to continue in it. There were a number 
of protests by customers of the Maryland companies against per- 
mitting them to be sold to applicant. These protests were based 
on the price to be paid which protestants thought was excessive 
and that it would be retlected in increased costs to them. The 
Potomae Edison Company was also a protestant. The only con- 
flict in the testimony was as to the value of the Maryland prop 
erties. 

The Commission did not base its refusal to grant the permis- 
sion requested on a finding that the price was excessive. On the 
contrary it said in the opinion filed that “it might be considered 
an arbitrary exercise of the Commission’s power to refuse ap- 
proval of the transaction, and to say that the owner of these 
properties may not be permitted to sell them for the highest 
amount he can get for them; or to prevent a willing purchaser 
from buying what he wants at a price he is willing to pay, par- 
ticularly when the Commission has the power to stipulate in its 
order that the price to be paid should not be considered a base for 
the fixing of rates. . . . It is conceded that the par value 
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placed upon stocks is no real evidence of their value. It also 
might be considered arbitrary for this Commission to refuse ap- 
proval of the application simply because it considered the vrice 
to be paid for the stocks too high. It does not decide this matter 
because it desires to exercise the function of a Blue Sky Commis- 
sion, because it feels a legal responsibility for all or any part of 
the proposed $4,000,000 bond issue, or because it feels the price 
to be paid for the stock is in excess of the real value of the prop- 
erties.” (P.U.R.1927E, at pp. 613, 614). 

It then quotes what was said by the Commission in an earlier 
case approving the purchase by the Chesapeake & Potomac Tele- 
phone Company of the capital stock of the Western Maryland 
Telephone Company of Allegany county, viz.: 

“In our judgment, this statement of the advantages to be de- 
rived from the acquisition of the stock of the Cumberland Com- 
pany by the Chesapeake & Potomac Telephone Company is un- 
answerable, and while we may not wholly disregard other ele- 
ments, the controlling consideration with us must always be the 
general advantage to the public.” (2 Ann. Rep. Md. P. S. C. 
211, 216). 

This was said in a case where the application was granted. It 
does not follow that the application would in that case have been 
denied, if the applicant had shown merely that the public would 
suffer no detriment by the transfer. 

The Commission then cites the rulings of the New York Com- 
mission in several cases, in one of which it denied the application 
of a foreign corporation to acquire the stock of a local corporation 
because the financial standing of the applicant was not sufficient- 
ly strong; in another it denied the application because ihe proper- 
ty sought to be acquired was remote from the other properties in 
which the applicant was interested, “and the only consideration 
seems to be one of financial investment.” 

The opinion then proceeds to enumerate the claims of the ap- 
plicant, that it contemplates no increase in rates, and would re- 
duce them if it could be done; that the public would be benefited 
by a 24-hour service in Midland, and by having the four com- 
panies operated by one manager, although they would not be 
P.U.R.1928C. 
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connected physically except as to two of them also by having 
strong financial interests behind the plants. 

The opinion concludes: 

“These reasons do not seem sufficient, in the view of the Com- 
mission, to justify it in granting the privileges sought in the ap- 
plication. It cannot see wherein the public will be benefited in 
the slightest degree. As in the New York case last mentioned, 
the only consideration seems to be one of financial investment, the 
only persons to be really benefited being the seller and the pur- 
chaser. This Commission can see no advantage whatever to the 
public in the proposed transaction and the application is, there- 
fore, denied.” (P.U.R.1927E, at p. 616). 

[1] This brings us to the question as to what, if any, are the 
limitations to the power of the Commission in refusing one elee- 
trical corporation permission to purchase more than 10 per cent 
of the stock of another such corporation. Does the act referred to 
contemplate that the discretion conferred shall be arbitrary, un- 
restrained and unregulated ? 

If it did, in that regard it clearly would be unconstitutional. 
For it would be a delegation to an administrative body of legisla- 
tive power without any standard or rule by which that power 
should be exercised. It has been repeatedly decided in this state 
that cannot be done. Baltimore v. Radecke, 49 Md. 217, 33 Am. 
Rep. 239; Bostock v. Sams, 95 Md. 400, 745, 52 Atl. 665, 1130; 
Goldman vy. Crowther, 147 Md. 282, 128 Atl. 50, 38 A.L.R. 
1455; Tighe v. Osborne, 149 Md. 349, 131 Atl. 801, 43 A.L.R. 
819. 

But in our opinion the statute is not open to that constitutional 
objection. Section 394 is not to be considered along and separate- 
ly from the rest of the act of which it is a part. By § 359 of 
article 23 of the Code it is provided that any company, corpora- 
tion, association, person, or partnership subject to any of the pro- 
visions of this sub-title, or other person or party in interest, shall 
have the right to proceed in the courts to vacate, set aside or have 
modified any order of the Commission on the ground that such 
order is unreasonable or unlawful. 

2] Its discretion under § 394, therefore, is limited to a rea- 
mable exercise of its power in the public interest. And the 
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test in any given case is: Does the order bear any substantial 
relation to any public interest that the Commission is authorized 
or required to protect ? 

[3] In applying this test in the present ease it is important to 
remember that the Commission stands in the place neither of the 
owner of the properties nor of the legislature, but is a board of 
public officers whose powers are to be found in the statute and are 
not to be implied or assumed; People ex rel. Delaware & H. Co. 
v. Stevens, 154 App. Div. 99,118 N. Y. Supp. 969; Pennsylvania 
R. Co. v. Public Service Commission, 126 Md. 59, P.U.R.1915D, 
398, 94 Atl. 330; Public Service Commission v. United R. & 
Electric Co. 126 Md. 478, P.U.R.1915F, 474, 95 Atl. 170; that 
the stocks and properties of the companies here concerned are the 
private property of their owners; Interstate Commerce Commis- 
sion v. Chicago G. W. R. Co. 209 U. S. 108, 52 L. ed. 705, 28 
Sup. Ct. Rep. 493; that the state does not enjoy the freedom of an 
owner; Pennsylvania R. Co. v. Public Service Commission, 
supra. 

[4,5] In the case of an owner of the stock of such a company 
is it within the rule of reason to hold that he may not sell his stock 
to a corporation unless it can be shown that the public will be 
benefited by the sale? Or may permission be refused merely be- 
cause the only consideration moving the parties is one of financial 
investment which the parties believe to be for their mutual ad- 
vantage? We think not. If public utilities could be owned only 
by people whose primary purpose is to benefit the public, few of 
them would be privately owned. Until human nature changes, 
enlightened self interest as the moving cause of enterprise is about 
the best that can be expected. To prevent injury to the public, 
in the clashing of private interest with the public good in the 
operation of public utilities, is one of the most important func- 
tions of Public Service Commissions. It is not their province to 
insist that the public shall be benefited, as a condition to change 
of ownership, but their duty is to see that no such change shall 
be made as would work to the public detriment. “In the public 
interest,” in such cases, can reasonably mean no more than “not 
detrimental to the public.” 

6| It is important to inquire in what respects the public is 
P.U.R.1928C, 
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interested in the transfer of the stock and thereby the control, 
of one utility company to another. We think a substantially cor- 
rect answer is found in the opinion of a majority of the New 
York Commission, in Re Poughkeepsie Light, Heat & P. Co. 2 
P. S. C. R. (2d Dist. N. Y.) 644, 661, viz.: 

“In the case of lighting corporations, such as the applicants, 
the publie served by them is interested in the service rendered by 
the corporation and the prices charged therefor; the investing 
publie is interested in the value and stability of the securities is- 
sued by them. There may be other matters in which the public 
is interested, but substantially and in a general way the three 


- ” 
cerest. 


particulars enumerated cover the entire field of publie il 

As to none of these is any apprehension expressed in the opin- 
ion of the Commission. Indeed rates and securities are expressly 
eliminated as factors influencing their decision, nor does the Com- 
mission find that to grant the permission sought would be detri- 
mental to the public interest, and because it does not specifically 
so find it is most earnestly argued by appellant that its order is 
unlawful and void. 

In West v. Byron, decided at the May term 1927, and reported 
in — Md. , P.U.R.192T7E, 286, 188 Atl. 404, we held that 


where no hearing or finding of facts was required by the statute 


as a condition precedent to the action of the Commision, and 
where there was no requirement for the embodiment in the order 
of a finding of fact, an order would not be vaeated because it did 
not contain a statement of the reason for the order. We there 
said: ‘The test of the validity of the order is not the slatement 
of its reason for the order, but the wnreasonableness of the order.” 

7] And so here, there is nothing requiring the Commission 
to set out the reason for its finding. But our difficulty is, the 
Commission did set out a reason for its finding; and, in a meas- 
ure, negatived other reasons; and the reason on which the order 
appears to be based does not warrant the order. In these circum- 
stances we feel constrained to reverse the decree appealed from 
and to remand the case for further proceedings by the Commis- 
sion without expressing any opinion as to the merits of the case. 

Decree reversed and case remanded for further proceedings 
by the Commission, with costs in this court to appellant. 
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NEW JERSEY SUPREME COURT, 


EASTERN NEW JERSEY POWER COMPANY 
v. 
BOARD OF PUBLIC UTILITY COMMISSIONERS. 


BOROUGH OF SPRING LAKE 
v. 
SAME. 
[Nos. 218, 220.] 
(— N. J. L. —, 140 Atl. 258.) 


Appeal and review — Scope of review — Additional testimony. 

1. Testimony taken after decision has been rendered by the Com- 
mission can be properly allowed under § 11 of the New Jersey Certiorari 
Act (1 Comp. Stat. p. 405) provided that the scope of such testimony 
is limited in its legal effect to the power of the Commission to make 
the order, but the reviewing court will not weigh the testimony and 
if there was any testimony before the Commission which might rea- 
sonably sustain the order made by it, the court will not interfere, p. 
14. 


Appeal and review — Question properly before the court — Waiver 
of protest. 

2. The only question properly before the appellate court is whether 
or not the Commission is lawfully authorized to make the order under 
the testimony taken before it where the appellant by its attorney waived 
its right to cross-examine witnesses or produce testimony on its own 
behalf, resting upon the contention that the Commission had no juris- 


diction, p. 16. 


Monopoly and competition — Power of Commission to regulate — 
Coilrol of city street lighting. 

3. An order of the Commission attempting to control the duplica- 
tion of electric facilities in a particular berough is within the jurisdie- 
tion of the Commission, notwithstanding that it may involve the ques- 
tion which utility should obtain the prerogative of street lighting in a 
particular borough without the consent of the municipality, p. 16. 


Service — Jurisdiction of Commission — Incidental effect on high- 
ways. 

4. The Commission has full power, when the circumstances require 
it, to direct the manner in which service owing to the public from an 
electric utility is to be performed, and the incidental effect of its orders 
on the streets of a borough through erection of poles, wires, and other 
equipment does not conflict with the right of the latter to control its 
highways, p. 17. 
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Constitutional law — Due process — Discontinuance of street lighting 
service. 

5. An order of the Commission refusing to renew the right of an 
electric company to light certain parts of a borough is net taking of 
property without due process in view of the fact that a company under- 
taking to furnish such service under contract must necessarily take into 
consideration the cost of equipment and the inevitable termination of 
the contract as well as the fact that no company has the right in per- 
petuity to furnish electric lights for the borough, p. 18. 


[January 27, 1928.] 


Two Writs or Certtorarr by an electric company and a 
borough to review an order of the Board of Publie Utility Com- 
missioners; order attirmed. 

Argued Mav term, 1927, before Trenchard, Kalisch, and 
Katzenbach, JJ. 

Appearances: Osborne, Cornish & Scheck, of Newark, for 
Eastern New Jersey Power Company; Durand, Ivins & Carton, 
of Asbury Park, for borough of Spring Lake; Thomas Brown, 
of Perth Amboy, for Board of Public Utility Commissioners; 
Walter L. McDermott, of Jersey City, for Jersey Central Pow- 


er & Light Company. 


Per Curiam. [1] Two writs of certiorari were sued out of 
this court—one by the Eastern New Jersey Power Company, and 
the other by the borough of Spring Lake. These writs were di- 
rected against the Board of Publie Utility Commissioners to cer- 
tify to this court for review an order made by the Board on 
December 2, 1926, which order the prosecutors allege was with- 
out the scope of the board to lawfully make, and which order at- 
tempts to deprive the prosecutors of their property without due 
process of law. 

The cases involving the same question were argued together. 


The order was made on December 2, 1926, and became ettfec- 


tive December 6, 1926. A writ of certiorari was applied for, and 
allowed December 18, 1926. On the 15th of January, 1927, ap- 
plication was made, on behalf of both prosecutors, to the Chief 
Justice, for leave to take depositions to be used upon the argu- 
ment before this court. The application was granted. Deposi- 
tions were taken accordingly. 


P.U.R.1928C. 





XU 





EASTERN N. J. P. CO. v. BOARD OF PUB. UTIL. COMRS. 15 


When the argument came on to be heard, counsel of defendants 
moved to strikeout the depositions, upon the ground that the testi- 
mony, taken before the Board, and upon which it rendered its de- 
cision, was the only proof that could be properly presented to, 
and heard by the court on review. 

We have had oceasion to deal with this very question in the 
case of the Middlesex Water Company against the same defend- 
ant, in an opinion — N. J. L. —, P.U.R.1928—, — (140 Atl. 
256), filed at the present term, in which we held that the allow- 
ance of an order to take testimony after a decision had been ren- 
dered by the Board of Publie Utility Commissioners, could be 
properly made, under the eleventh section of the Certiorari Act 
(1 Comp. Stat. p. 405) ; but that the scope of such testimony was 
limited, practically, in its legal effect, to the power of the Board 
to make the order, and that the reviewing court would not weigh 
the testimony, for, if there was any testimony before the Board, 
which reasonably sustained the order made by it, the court would 
not interfere. 

We find that the same situation exists here, and will, therefore, 
follow the same course, by refusing to strike out the testimony. 

This matter being disposed of, brings us to the merit of the 
present controversy. 

The order had its origin in the following facts: The borough 
of Spring Lake, located on the Atlantic Ocean, is a municipal 
corporation in the county of Monmouth. Within its boarders 
there were two companies furnishing electric light. One was the 
Eastern New Jersey Power Company, and the other the Jersey 
Central Power & Light Company. The business of the Eastern 
New Jersey Power Company was confined principally to the 
northern part of the borough. The business of the Jersey Central 
Power & Light Company was confined principally to the southern 
portion of the borough. The borough owned some of the appa- 
ratus, especially along the boardwalk. 

Believing it to be in the interest of economy of having a single 
contract for the electric lighting, the borough, in July, 1926, ad- 
vertised for bids for furnishing street lights for the borough for 
five years from November 2, 1926, reserving the right to reject 
any and all bids. The Eastern New Jersey Power Company 
P.U.R.1928C. 
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and the Jersev Central Power & Light Company bid. The 
latter company’s bid was lower. Both bids, however, were re- 
jected. ta the borough advertised for bids, and it was at this 
juncture that the Jersey Central Power & Light Company pe- 
titioned a Board to determine what territory, within the 
bor ugh, should be respectively served by the two Pees 
and that both companies be enjoined from constructing facilities 
for borough lighting in that part of the Sent in which the 
electric lighting was supplied by the other company. 

2, 3] One of the principal allegations in the petition was that 
the borough was inviting bids for supplying electricity for the 
lighting of the streets of the borough as an entirety, so that the 
suecesstul bidder would be entitled to light the streets of the 
borough with electricity to the exclusion of any other public 
utility corporation. The petition further set forth that as a re- 
sult of the competitive bidding one electrie company should do 
all the street lighting for the borough, and, as a consequence, 
the equipment of the unsuccessful bidder would be rendered use- 
less, and there would be a duplication of poles, lines, equipments, 
all of which would entail an unnecessary and wasteful loss; 
furthermore, that such condition of affairs would practically 
sanction the invasion of the territory of one company by the 
other. 

At the hearing before the Board, the borough, through its at- 
torney, waived its right to cross-examine witne sses or > produce 
testimony on its own behalf, practically, resting upon the con- 
tention that the Board had no jurisdiction over the borough i 
relation to the latter’s control of its public street in respect to 
lighting. 

This situation left the subject-matter of the petition pending 
before the Board to be contested between the two electric light 
companies. A full hearing on the petition before the Board 
evoked the order now under review, which order is as follows: 

“This matter having been heard, by the Board, and its decision 
entered, bearing date October 14, 1926, 12 N. J. P. U. C. R. 
184, P.U.R.1927B, 596, determining a boundary line between 
the portions of the borough of Spring Lake which should be sup- 
plied with electric light and power by the Jersey Central Power 
P.U.R.1928C. 
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& Light Company and the Eastern New Jersey Power Company, 
respectively, the Board hereby orders: 

“(1) The Eastern New Jersey Power Company to confine its 
operations and extensions, as to street lighting service, to that 
portion of Spring Lake lving north of the northerly line of 
Passaic avenue, except that it may continue to maintain its 
present existing lines of street lighting service that now extend 
southerly beyond the line already referred to. 

(2) The Jersey Central Power & Light Company to confine 
its operations and extensions, as to street lighting service, to that 
portion of Spring Lake lying south of the southerly line of 
Passaic avenue, except that it may continue to maintain its exist- 
ing facilities for street lighting purposes which now extend in 
the northerly portion of the borough, beyond the southerly line 
of Passaic avenue.” 

The only question properly before us is whether or not the 
board was lawfully authorized to make the order under the testi- 
mony adduced before it and in aid of the certiorari. If there 
is any testimony which reasonably sustains the finding of the 
Board, such finding will not be disturbed. 

The attack made upon the validity of the order, by the borough, 
is that it is an attempt on part of the Board to control the use 
of the streets of the borough relative to furnishing it with electric 
lighting. But this seems to us to be an unwarranted assumption. 
The two contesting companies are public utilities, and, therefore, 
their method of conducting, managing, and operating their busi- 
ness, in which they are respectively engaged are under the con- 
trol of and within the jurisdiction of the board to regulate. 

[4] The service to be rendered by each of the companies is 
to be adequate service for the best interest of the public. Wheth- 
er or not this service is adequately performed for the benefit of 
the public, by competing lighting companies, is a question pre- 
eminently for the Board to determine. The Board has full 
power, when the circumstances require it, to direct the manner 
in which the service owing to the public from each utility com- 
pany is to be performed. While the streets of the borough may 
be incidentally affected by the erection of poles, stringing of 
wires, or otherwise, in furnishing electric lighting, the creation 
P.U.R.1928C, 2 
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»f such a condition does not seem to us to be in conflict with any 
right of the borough in the control of its highways. 

By Chap. 146, p. 226, P. L. 1926, amending P. L. 1911, p. 
376, § 15, it is inter alia, provided: 

“The Board shall have general supervision and regulation of, 
jurisdiction and control over, all public utilities, and also over 
their property, property rights, equipment, facilities and fran- 
chises so far as may be necessary for the purpose of carrying out 
the provisions of this act.” 

And by Chap. 150, Laws of 1926, P. L., amending P. L. 1911, 
p. 379, § 17, subd. (b), the Board is invested with the power to 
require every public utility to furnish safe, adequate, and proper 
service, and to keep and maintain its property and equipment 
in such condition as to enable it to do so. 

Subdivision (c) provides: 

“To establish, construct, maintain, and operate any reasonable 
extension of its existing facilities, where, in the judgment of said 
Board such extension is reasonable . . . and will furnish 
sutlicient business to justify the construction and maintenance 
of the same, and when the financial condition of the said public 
utility reasonably warrants the original expenditure required in 
making and operating such extension.” 

It seems to us, therefore, that the Board, in making the order 
in question here, was acting fully within the powers conferred 
upon it by the law making power of this state. 

[5] The Eastern New Jersey Power Company assails the 
validity of the order on the ground that it deprives the company 
of its property without due process of law and just compensation. 
We find no merit in this contention. We can glean no such im- 
port from the plain language of the order. 

It is the common experience of the business world that every 
commercial undertaking of whatever nature is subject to the 
hazard of loss. It is manifest that an electric light company 
which undertakes to furnish a municipality with lighting its 
streets or public buildings and enters into a contract with such 
municipality, for either a short or long term of years to that end, 
necessarily takes into consideration the cost of furnishing ade- 
quate equipment for the purpose designed, and that a time will 
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come when the term of the contract will expire and the munic- 
ipality may not see fit to renew the contract. Here we have an 
illustration of what might happen and thus a loss entailed on an 
electric light company through the disuse of poles, wires, ete., 
for street lighting, in the event of a refusal by the municipality 
to renew the expired contract. 

In the instant case, neither of the companies has a right in 
perpetuity to furnish the electric lighting for the borough. It 
was conscious of this fact when it embarked in the business. It 
undoubtedly took into consideration the cost of its equipment 
and the fact that it may fall into disuse by failure of the borough 
to renew the contract. It very likely took into consideration all 
these matters in fixing the rate to be charged for furnishing elec- 
tricity for lighting the streets of the borough. 

But, be this as it may, we can discern nothing in the order of 
the Board which attempts to do anything more than to regulate 
how the two electric light companies shall exercise their fran- 
chises, and this the Board was legally qualified to do under the 
statute above referred to. 

The order is affirmed, with costs. 





COLORADO PUBLIC UTILITIES COMMISSION, 


20Y DAVIS et al. 
v. 
LA JARA ELECTRIC COMPANY. 
[Case No. 313, Decision No. 1577.] 
Valuation — Leased transmission lines — Improvident contracts, 

A local distributing utility is entitled to include in its rate base 
the value of a transmission line which it has leased to a generating 
company for a long term at a nominal rental but making thereby a sub- 
stantial saving by reason of being released from line losses and main- 


tenance. 
[February 6, 1928.] 


Comp aint of excessive rates for electric service; complaint 
dismissed. 
P.U.R.1928C., 








20 COLORADO PUBLIC UTILITIES COMMISSION. 


Appearances: Merle M. Marshall, Alamosa, for complain- 
ants; W. W. Platt, Alamosa, for defendant. 

By the Commission: On January 5, 1927, Roy Davis and 
some twenty-four other persons, all being residents of the town 
of La Jara, filed their complaint against the La Jara Electric 
Company alleging that the defendant charges a rate of 20 cents 
primary and 10 cents secondary per kilowatt hour for lighting 
and a fixed charge of $1 per horsepower per month, plus an 
energy charge of 10 cents per kilowatt hour for all energy used 
for power purposes; that defendant purchases the electric cur- 
rent sold by it to the residents of said town from the Public 
Service Company of Colorado at the rate of 4 cents primary and 
» cents secondary, metered to defendant at the corporate limits 
of La Jara; that adjoining towns enjoy rates of 15 cents primary, 
8 cents secondary and a power rate of about 5 cents; that the 
high rates maintained by the defendant company are unfair to 
the inhabitants and users of electrical current within the town 
of La Jara and that said rates are unjust. There are further 
allegations to the effect that if the defendant maintained a lower 
power rate, it would earn a fair return because of the greater 
use of current for power purposes. The complaint concludes 
with a prayer that the defendant be required to lower the rates 
and charges to 15 cents primary, 7 cents secondary, and a power 
rate of 5 cents per kilowatt hour. 

The defendant filed its answer on January 18, 1927. This 
answer at some length alle ges facts to justify the rates. We shall 
not detail these allegations as we shall state such facts proved 
under the answer as appear to us to be material to the decision 
of the questions involved. 

The town of La Jara was originally served by the La Jara 
Electric & Creamery Company, whose lighting system was con- 
structed in 1912. That company furnished electricity from its 
steam plant in La Jara. The operation of this system was not 
a success and the company some years later made an assignment 
for the benefit of creditors, and is said to have been furnishing 
service for a few hours each day at high rates. Finally the plant 
burned down and the town was without electrical service. There- 
P.U.R.1928C., 
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upon, certain business men of *the town sent a committee to the 
Colorado Power Company, which was operating in that part 
of the state, which offered the power company a bonus of $5,000 
if it would supply electricity at retail to the people of the town. 
This offer was declined. Certain business men of the town then 
organized defendant company, selling stock to such of the citizens 
as desired to subscribe therefor. The nearest point at which 
Colorado Power Company was then operating was Alamosa. 
The company expended some $14,195 in the construction of the 
transmission line of 12$ miles length from the city limits of 
Alamosa to the city limits of La Jara and about $10,000 more 
in acquiring and improving the distribution system in La Jara. 
The transmission line from Alamosa was apparently built as 
cheaply as possible, the wire used being second hand wire bought 
at a considerable discount. For ‘about three years after the line 
from Alamosa was built, the defendant had its power bought 
from the power company delivered at the city limits of Alamosa. 
In February 1923 the power company leased the line to Alamosa 
for a period of twenty years, and by the terms of the lease agreed 
to pay a rental of $100 a vear therefor, to keep the said line in 
repair and at the end of the term turn over the same in as good 
condition as it was when the lease was made, and to deliver the 
current, at the same rates as had been in effect at the city limits 
of La Jara instead of the city limits of Alamosa. It was fur- 
ther agreed that this line should be used for the transmission of 
current to other towns. The power company thereupon built a 
transmission line from La Jara to Manassa, Sanford, Antonito, 
and Romeo using the line from Alamosa to La Jara to carry the 
current not only for La Jara but for the other towns named. The 
other towns are themselves served by the power company, which 
built distribution systems therein, and are enjoying the rates 
which are those or substantially those stated in the complaint. 
However, in order to induce the power company to serve them 
the said towns raised and contributed to the power company vari- 
ous amounts of money as follows: 

Manassa@ ccccccccccccccccece CFOs OR oddeSeceeceecesoseoeccesceess GOSU0 
Sanford .cccccccccccccccsccscccces errerrer Terre rere eee seceees 4,000 
ANCONIED ccccvcwcccecceccsccescesese Ooceecccesecscoccecces ceoee 3,001 


TED occ aks Sse we eeeeds eee ee PE er ee Se Fe COE re re eee 1,300 
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It is argued that the customers of the defendant are in fact 
being discriminated against and that they should and would have 
he same rates as are enjoved by the consumers in other towns 
if the proper valuation were placed by the Commission on the 
properties of defendant used and useful in serving its customers. 

According to the testimony of the electrical engineer of this 
Commission the distribution system in the towa of La Jara might 
have been built more scientifically by elimination of some of the 
equipment, and the town could today be adequately served by a 
system which could probably be built at some $2,000 less than the 
value claimed by the defendant. 

We have had no argument or dispute over the various theories 
of valuation. Without going into details or revenues, expenses, 
ete., we believe it is fair to say that complainants in effect admit 
that if the total value of the line from Alamosa to La Jara, as 
determined by any theory, should be included in the rate base, 
the returns now realized by the defendant company are such that 
the rates are reasonable even though the distribution svstem in 
the town should be valued at some $2,000 less than the value 
claimed by the defendant. The argument is made that since the 
defendant voluntarily gave away, as it is claimed, for twenty 
years the said line from Alamosa for what is called the nominal 
rental of $100, the total value of said line should not be included 
for rate-making purposes. 

It appears that the citizens who built the line to Alamosa wert 
actuated by motives of civie pride more than by any desire to earn 
money on their investment. The power company would not build 
down to the town and furnish the citizens of the town with cur- 
rent even though it was offered a bonus of $5,000. The citizens 
then did what semed to be the only thing left to do. We feel, 
therefore, that the Commission should be careful not to take any 
action which would in effect penalize the citizens for entering 
upon what seems to have been a laudable undertaking. 

If the defendant had not made the leasing contract with the 
power company, it is quite possible that today the defendant 
would still be buying its current at the city limits of Alamosa 


and that the other towns named would not be enjoving the bene- 
fits of electricity. If it were still « 
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dition, it would be without the $100 rental. It would have to 
bear the costs of maintenance, which were estimated to be some 
$100 per year. It would also be standing the line losses, which 
are substantial between Alamosa and La Jara, amounting to 
some $587 per annum. The result then of the making of the 
contract in question is to save the consumers in La Jara a total 
of some $587 per year. If the defendant had not entered into 
this contract, it could hardly be contended that the value of the 
line from Alamosa should not be included in its entirety in the 
rate base. It is, therefore, difficult to conclude that after the de- 
fendant has entered into a contract saving the consumers $587 
per vear the value of the said line should in large part tbe elimi- 
nated from the rate base. 

The Publie Service Company of Colorado, the successor of the 
power company, is not a party to this proceeding. As to what, 
if anything, the Commission might do with reference to the said 
contract between it and the defendant in a ease in which the 
Publie Service Company were before the Commission, we ven- 
ture no opinion. 

We do think it very material that the other towns, which are 
cnjoying the other rates, raised and donated to the power com- 
pany various substantial sums of money. The town of Manassa, 
whose population we understand is comparable with that ot La 
Jara, gave to the company $5,200 as an inducement for serving 
the said town. The defendant offered in its answer, at the hear- 
ing and in its brief to make the same rates to its customers as are 
enjoyed by the customers in the other towns if the town of La 
Jara or any individuals would donate to the defendant the sum 
of $5,000. 

There was some evidence that the defendant might, by the re- 
duction of its power rate, sell enough more electrical energy for 
power purposes to warrant a substantial reduction in rates. This 
contention was disputed and evidence on the point was intro- 
duced by defendant. The number of users of electricity for 
power purposes in La Jara is undoubtedly quite limited at the 
present time. If the net revenues should be increased by lower- 
ing the power rate, it certainly would be to the interest of the 
defendant to lower it. The Commission is unable to find from 
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the evidence that the defendant in its refusal to lower that rate 
has acted unwisely or unreasonably. 

After careful consideration of the complaint, with which we 
were at first seriously impressed, and the evidence introduced on 
both sides, we are of the opinion and so find that the rates now 


being charged by the defendant are not unjust and unreasonable. 


Chairman Bock did not participate in this hearing and deei- 


sion. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE CAMBRIDGE ELECTRIC LIGHT COMPANY, 


{D. P. U. 2712, 3049.] 


—T "AD . Mindy on D m 
RE MAYOR OF CITY OF CAMBRIDGE. 
(D. P. U. 2713.] 
Return — Electricity — Reduced taxes — Increased patronage. 
A return on par stock and premium in excess of 16 per cent was 
held excessive and a reduction of rates ordered calculated to yield a 
return of slightly more than 6 per cent on a fair value estimate of the 
same property in view of the fact that increased patronage as well as 
decreased taxes would probably result in bigger revenue. 
(January 31, 1928.] 


c 


Petition of customers of electric utility and mayor Ol city 


for reduced rates for service; reduction ordered. 


By the Commission: The first two petitions seek to have the 
Department order the Cambridge Ele ctrie Light Company to re- 
duce the net maximum rate charged by it for electricity. Atter 
the termination of public hearings on these two petitions, the 
company filed a petition requesting the Department to make pro- 
vision in the general lighting rate for a monthly fixed charge or 
service charge. Numerous public hearings were held and, in ad- 
dition, the Commissioners took a view of practically all the com- 
pany’s property which was above ground. 

The company was organized in 1886, and its then capital stock 
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of $200,000 was fully paid in in 1889. Its present capital stock 
is $1,560,000. From time to time new stock has been issued at 
premiums above par and the total amount of these premiums is 


$778,000, making the total amount of money paid into the 
treasury of the company by the stockholders $2,338,000. There 
are no outstanding bonds. 

The company has been very prosperous. Since 1891 dividends 
have been paid every vear. From 1891 to 1906 the dividends 
were never less than 6 per cent on par and, excepting the years 
i901 to 1904, they were never less than 6 per cent on par and 
premium. Since 1906, the dividend rate has at no time been 
less than 10 per cent on par and has ranged from 10 per cent to 
28 per cent on par and from 7.35 per cent to 20.65 per cent on 
par and premium. In the last five years, for which the company 
has filed reports (1922 to 1926, inclusive) it has paid out, after 
setting aside during this period $620,000 for depreciation reserve 
and $916,817.92 for surplus, the following dividends upon its 


capital stock: 


Per Cent Per Cent on 
Amount. on Par. Par & Premium. 
PoE wteewesandueuwbenanns - $225,000 18 12.03 
Se sbtbs+ceeeshewee eek ee e 265,200 18 11.34 
Be ntatckacenwes + tamduawe 312.000 20 13.3 
ere ee 327.600 21 14.01 
SU. 0604640004 A eee eR . 374.400 24 16.01 


“$1,504,200 

Thus, the company has actually paid out in dividends during 
this 5-vear period an amount practically equal to its total out- 
standing stock, while at the same time it increased its surplus 
by more than $900,000. Its income available for dividends and 
surplus, after setting up a depreciation reserve, has steadily 
mounted, increasing from $362,603.24 in 1922 to approximately 
$665,000 in 1926. 

In the year 1926, the totul amount of electricity sold by the 
company was 53,675,929 kilowatt hours, and the average return 
per kilowatt hour was 3.771 cents. The total sales for domestic 
and commercial purposes, which include all sales at the maximum 
rate, excluding the electricity sold to these two classes for power 
purposes at rates less than 53 cents a kilowatt hour, were 13,- 
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053,594 kilowatt hours. Of this amount, the company sold 11,- 
547,470 kilowatt hours at its net maximum price of 8 cents a 
kilowatt hour. The amount available for dividends and surplus 
in 1926, after setting aside $150,000 for depreciation reserve, was 
$664,383.93. Of this amount, $374,400 were paid out as divi- 
dends, which amounted to 24 per cent on all outstanding stock 
at par, or 16.01 per cent on par and premium, and $289,983 was 
added to surplus. 

We are of the opinion that the company should be required to 
reduce its net maximum rate for electricity sold for domestic and 
commercial lighting to 53 cents a kilowatt hour. On the basis 
of the consumption in 1926, this would mean a reduction on all 
electricity sold for domestic and commercial purposes, of a 
maximum of $318,805.23, and, in our opinion, would be con- 
siderably less. Such a reduction would leave as a net amount 
available for dividends, after setting aside the same depreciation 
as in 1926, the sum of at least $345,000. It is clear, however, 
that the actual reduction would be less than the amount above 
stated. Experience has demonstrated that a reduction of rates 
charged for electricity will effect a substantially increased use 
for domestic and commercial purposes, resulting in increased 
gross income without corresponding increases in expense. In 
addition, the reduction in income will result in decreased taxes. 
Both of these factors will operate to make an actual reduction 
in income considerably less than the maximum amount stated. 

We do not in this order deal with or require any change in 
rates of electricity for power or street lighting. 

The company made fourteen requests for rulings. 

So far as it may be material, we find that the fair value for 
rate-making purposes of all the property employed by the com- 
pany in its business, based upon the principles enunciated by the 
Supreme Court of the United States in MeCardle v. Indianapolis 
Water Co. 272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 
Sup. Ct. Rep. 144, and in other recent decisions of that court, 
does not exceed $5,500,000, and that the fair value of that portion 
\f its property devoted to its domestic and commercial business, 
based upon these same principles, does not exceed $2,500,000. 
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The company presented considerable evidence with respect to 
these two values. As to the total amount of property, its exhibits 
stated that the book cost was $4,048,608.14 and that its repro- 
duction value less observed depreciation was approximately 
$8,000,000. It appeared in evidence that the assessed value of 
the company’s property in 1926 was $2,605,500. An exhibit 
introduced by the company showed that, of its total property, 
$2,795,630.72 was added to the plant during the years 1919 to 
1926, inclusive. This was the period of high prices, and the level 
of prices during that period was substantially that of today. 
The amount available in 1926 for dividends and surplus, after 
setting aside depreciation, was $664,343. A rate of return of 6 
per cent is a very attractive one in Massachusetts for securities 
of this sort. Even on the company’s maximum estimate of value 
of $8,000,000, a 6 per cent return would be only $480,000, where- 
as the net return it actually did receive was $185,000 greater than 
that amount. Assuming only the same consumption of electricity 
as in 1926, the net return available to the company for dividends, 
after setting aside the same amount of depreciation as it has, 
would be at least $345,000, or a return of more than 6 per cent on 
our finding of value of an amount not exceeding $5,500,000. 

The company also estimated the reproduction value less ob- 
served depreciation of that portion of its property devoted to its 
domestic and commercial business to be $3,675,524. It allocated 
the expense to be assessed to that portion of the property and esti- 
mated that the amount available for dividends and surplus from 
the income derived from that portion of its business in 1926, after 
setting aside depreciation, was $394,920. On the company’s own 
maximum estimate of reproduction value, a 6 per cent return 
upon its domestic and commercial business would be only $220,- 
531.44, whereas its net return from that portion of its business on 
the company’s own estimates of value and allocated expense was 
$394,920, or $174,388.56 more than was required for a 6 per 
cent return. Assuming the company’s allocated expense to its 
domestic and commercial business, which we find to be excessive, 
a 6 per cent return on the basis of our finding of value of this 
portion of the business, to wit, a sum not exceeding $2,500,000, 
would be only $150,000, whereas on the company’s own esti- 
P.U.R.1928C. 








28 MASSACHUSETTS DEPT. OF PUBLIC UTILITIES. 


nated it was a sum approximately $245,000 greater than a 6 
per cent return. 
Except in so far as the requests for rulings have been herein 


- i 


clven, they are denied. 


Commissioners Stone and Hardy concur in the result arrived 
at by the majority of the Commission, but they do not coneur in 
the discussion by the majority as to the value of the property for 
the reasons stated in their opinions in the Worcester Electric 
Light Rate Case, decided June 3, 1927 (D. P. U. 2609 and 2694) 
(P.U.R.1927C, 705); nor do they coneur in granting the re- 
quests of the petitioners that the Department should find the re- 
production value of the property less observed depreciation. 

Accordingly, it is ordered, that the net maximum price to be 
hereafter charged by the Cambridge Electric Light Company for 
electricity used for domestic and commercial lighting be and here- 
by is fixed at 53 cents a kilowatt hour, such price to apply to all 
bills rendered on account of meter readings after February 15, 
1928. 

We make no order with respect to power and street lighting 
rates and our order in no way affects existing tariffs for those 
classe Se 

In D. U. P. 3049 the company requested the Department to 
make provision for a service charge in the general ligliting rate. 
We do not deem it advisable to make an order with respect to 
such a charge. E. however, the company should tile a schedule 
establishing a service charge of 50 cents a month and a net 
maximum rate of 4 cents a kilowatt hour for domestic and com- 
mercial lighting, such a schedule would be approved and would 
be made effective forthwith. 
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UTAH PUBLIC UTILITIES COMMISSION, 


LOGAN CITY 
Vv. 
UTAH POWER & LIGHT COMPANY, 
[Case No. 1004.] 


Monopoly and competition — Unfair competition — Electric utilities 
— Free house wiring. 

A complaint by a city electric utility against a private competitor 
that the latter was inducing new patronage by representation that it 
would do the consumers’ wiring free in violation of its own rules, and 
in unfair competition with the city, was dismissed where it was not 
shown that any salesmen or other persons making such representations 
were authorized to do so by the company and where the latter had 
never in fact done any free wiring of new consumers’ premises. 


{February 27, 1928.] 


Comptatnt by municipal electric utility against alleged un- 
fair competition of private company; dismissed. 

Appearances: John F. MacLane and George R. Corey, At- 
torneys, of Salt Lake City, for defendant ; Leon Fonnesbeck, City 


Attorney of Logan, for complainant. 


By the Commission: On the 16th day of January, 1928, 
Logan City, a municipal corporation, filed with the Publie Utili- 
ties Commission of Utah, a complaint, in substance and effect 
charging that the Utah Power & Light Company, a corporation 
and public utility, serving its patrons in Logan City with elec- 
trical energy for hire, and as a competitor of the municipally 
owned and operated electric power plant of Logan City, is and 
has been, in violation of the Commission’s orders and its own 
rules governing its service, offering to do, and is doing, electric 
wiring free of charge, for the purpose of inducing consumers 
to receive electrical service from its plant rather than that of 
the complainant. 

The complainant further alleges that said practice on the part 
of the defendant is discriminatory as to all other patrons served 
by it and in violation of the Public Utilities Law of the state of 
Utah and the rules and orders of the Publie Utilities Commis- 
sion, and particularly with respect to the Commission’s order 
P.U.R.1928C. 
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placing the municipally owned and operated public utility of the 
complainant on an equa! footing with that of the defendant for 


] 


test period, in rendering electrical service for hire to consum- 


ers within Legan City. 

On the 23rd day of January, 1928, the Commission issued its 
order requiring the defendant to satisfy the matters complained 
of, or to answer the complaint of the complainant in conformity 
with the rules of practice and procedure of the Commission. On 
the 7th day of February, 1928, the defendant filed its answer, in 
effect denying the statements and allegations of the complainant 
with respect to the alleged discriminatory practice, and affirma- 
tively alleging that it is only offering to do and is doing the nec- 
essary wiring for the installation of meters, free of charge, in 
conformity with its rules on file with the Commission governing 
such service and in conformity with the orders and rules of the 
Publie Utilities Commission. 

A public hearing was had upon the complaint and answer, 
February 10, 1928, at Logan, Utah. 

lt appears that the rules of the defendant, Utah Power & Light 
Company, provide: 

“Rule 13. Company’s Lines. The company will install and 
maintain its lines and equipment on its side of the point of de- 
livery, but shall not be required to install or maintain any lines, 
equipment, or apparatus, except meters, beyond that point. 

“Rule 14. Consumer's Wires. All wires and equipment (ex- 
cept the company’s meters and accessories) on the consumer’s 
side of the point of delivery, necessary to utilize service furnished 
by the company, must be installed and maintained by and at the 
expense of the consumer. The consumer’s wires shall terminate 
ut the point of delivery, in a manner satisfactory to the company, 
for connection with the company’s lines or apparatus. 

“Rule 18. Installation. The company will install and main- 
tain, at its own expense, standard meters to measure the electric 
service used by the consumer, and will inspect such meters from 
time to time.” 

At said hearing a number of witnesses were sworn and gave 
testimony tending to show that certain agents or solicitors in the 
nploy of the defendant at Logan City, while seeking customers 
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or patronage for its service, had been making representations 
that the defendant would do wiring free and in excess of that 
provided for in its established rules. No proof, however, was 
ofiered by the complainant tending to show that the defendant 
had authorized any such representations to be made, nor was it 
shown that the defendant had acted thereon in a single instance 
by doing any free wiring in excess of its rules, nor that it had 
performed any other act not in conformity with its established 
rules of practice, published and on file with the Commission. 

Under report and order of the Commission, made on the 23rd 
day of December, 1927, in Case No. 984, P.U.R.1928B, 410, 
the public utilities at Logan City of the respective parties to this 
proceeding, were, both as to rates and rules applicable to service, 
placed on a uniform basis for a test period of one year. That 
was done for the purpose of determining whether either one or 
both of these competing utilities might be able to accord to con- 
sumers of electrical energy in Logan City lower rates than those 
then temporarily established by the Commission’s report ,and or- 
der. 

It was not contemplated by the Commission that unfair ad- 
vantage or practices would be indulged in by either party. 

While representations and offers on the part of solicitors and 
agents beyond those permissible under the established rules, are 
not to be commended, unless the utility acts upon him, we are 
powerless to correct that practice. This Commission cannot put 
a stop to the talk of sales-agents of either party and will not un- 
dertake to do so. 

For the reasons stated, we think the complaint herein should 


be, and the same is hereby, dismissed. 





CALIFORNIA RAILROAD COMMISSION, 


RE TUOLUMNE COUNTY ELECTRIC POWER & LIGHT 
COMPANY et al. 
[Decision No. 19372, Application No. 14278.] 


Accounting — Excessive purchase price — Fixed capital account, 
A public utility company paying more for properties than the 
P.U.R.1928C. 
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Ge 
ty 


actual or estimated historical cost, including land at present value, 
must charge the difference between such cost and the purchase price 
to the account for miscellaneous debits to profit and loss rather than to 
fixed capital account. 


[February 16, 1928.] 


Apprication for authority to sell public utility property; 
application granted. 

Appearances: F. D. Madison, for Tuolumne County Elec- 
tric Power & Light Company; C. P. Cutten, for Pacifie Gas 
& Electric Company. 

By the Commission: In this application the Railroad 
Commission is asked to make an order authorizing Tuolumne 
County Electrie Power & Light Company to sell, for $160,- 
500, to Pacitie Gas & Electric Company, its public utility 
properties and business, under and in accordance with the’ pro- 
visions of an agreement of sale, dated December 9, 1927, and, 
upon the sale and conveyance of such properties and business 
to Pacific Gas & Electrie Company, to cease furnishing and 
supplying electric energy in the territory in which it now op- 
erates. 

The application shows that Tuolumne County Electrie Power 
& Light Company is a public utility engaged in the business 
of distributing and selling electric energy for light, heat, and 
power purposes in the city of Sonora and the towns of Colum- 
bia, Jamestown, Stent, and Quartz and in adjacent and inter- 
vening territory, all in Tuolumne county. The company pur- 
chases the energy it distributes from the lines of the Pacitic 
Gas & Electric Company at Sonora and distributes it to about 
1150 consumers. It reports its operating revenues during 1927 
at $58,496.82 its operating expenses, including depreciation, at 
$14,047.98 and its net operating revenues at $14,448.51! 

It appears that those in control of the affairs of Tuolumne 
County Electrie Power & Light Company desire to withdraw 
from the public utility business and to that end have made ar- 
rangements, under the agreement dated December 9, 1927, to 
dispose of the utility properties to Pacifie Gas & Electrie Com- 
pany for $160,500, payable in cash, transfer to be made free 
and clear of all liens and encumbrances. 


P.U.R.1928C. 
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The properties to be transferred, according to the agreement, 
include “the vendor’s electric transmission and distribution sys- 
tem in the city of Sonora and in unincorporated territory in 
the county of Tuolumne, and all substations, transformers, 
meters, electrical appliances, apparatus, and equipment, eleec- 
trical materials, and supplies on hand (except those which are 
hereinbefore expressly excepted from the operations of this 
agreement), automobiles, trucks, and other conveyances, all 
tools, machinery, and mechanical devices, its business of sell- 
ing and distributing electricity and the good will of such busi- 
ness, all franchises for the construction, maintenance, and op- 
eration of its electric lines and systems, all rights of way, ease- 
ments, leases, and contracts for the purchase and sale of elec- 
tric energy.” 

An inventory and appraisal of the properties involved in this 
proceeding was made by the Commission’s engineering depart- 
ment in connection with Case No. 2289, and the historiea! cost 
as of December 31, 1926, estimated at $96,190. Applicants 
now report in Exhibit 3, filed in this proceeding, net additions 
during 1927 of $5,055.29 which, added to the $96,190, brings 
the total up to $101,245.29. In addition, an inventory and 
appraisal was made by J. T. Ryan, valuation engineer of Pacitic 
Gas & Electric Company, who estimates, as shown in Exhibit 
5, the reproduction cost new, as of December 6, 1927, at $113,- 
041. No deductions were made by J. T. Ryan from either the 
estimate of original cost or his estimate of reproduction cost 
new on account of depreciation. 

It will be observed that the purchase price of $160,500 is 
considerably in excess of any of the valuation figures submitted. 
A. F. Hockenbeamer, president of Pacific Gas & Electric Com- 
pany, testified that such purchase price was determined by nego 
tiations between represeutatives of the two companies. Though 
in his opinion the purchasing company may earn a fair return 
on the purchase price, we do not believe that it is in the public 
interest to permit the Pacific Gas & Electric Company to charge 
all of the $160,500 to fixed capital accounts. In this connee- 
tion we might call attention to the fact that the Commission has 
repeatedly held that where utilities were paying more for pu! 
P.U.R.1928C. 3 
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lic utility properties than the actual or estimated historical cost 

' said properties, including land at present value, the differ- 
ence between such cost and the purchase price should be charged 
to surplus and not capitalized through the issue of securities. 
teference is here made to some of the Commission’s decisions 
relating to this matter. (See 12 Cal. R. C. R. 485; 16 Cal. R. 
C. KR. 799; 21 Cal. R. C. R. 858; 28 Cal. R. C. KR. 585; 28 
Oal. R. C. R. 625; 28 Cal. R. C. R. 361, and Decision No. 18775, 
September 10, 1927.) 


If the Pacifie Gas & Electric Company acquires the prop- 


erties it may not charge to fixed capital accounts more than 
$101,245.29 plus the cost to the Tuolumne County Electric 
Power & Light Company of additions and betterments from 
December 51, 1927, to the date of the transfer of the properties. 
It may charge to account 117—materials and supplies, the 
cost to the Tuolumne County Electric Power & Light Company 
of the materials and supplies transferred. The balance of the 
price paid for the properties by the Pacifie Gas & Electric Com- 
pany must be charged to account 508, miscellaneous debits tu 
profit and loss. 

[t is urged, in support of the application, that the two sys- 
tems are already interconnected so that the properties of Tuo- 
lumne County Electric Power & Light Company can be oper- 
ated by Pacific Gas & Electrie Company with but few addi- 
tions to its present organization and that the latter company, 
because of its more complete organization and greater financial 
resources, can operate such properties more efficiently and eco- 
nomically and improve the service and develop additional busi- 
ness. 


P.U.R.1928C, 
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COLORADO PUBLIC UTILITIES COMMISSION, 


PUBLIC SERVICE COMPANY OF COLORADO 
v. 
CITY OF LOVELAND. 
[Case No. 341, Decision No. 1576.] 


Certificates of convenience and necessity — When required — New 
territory. 

1. No certificate is necessary for the construction of a new electrical 
extension into contiguous territory not already served by another public 
utility of like character, p. 40. 

Certificates of convenience and necessity — Failure to obtain — 
Effect on extension rights. 

2. The failure to ask for a certificate until after an extension is 
constructed cannot give the utility any greater right thereto than if 
it had asked before, in view of the premium that would otherwise be 
put on the violation of the law, p. 42. 

Certijicates of convenience and necessity — Proper evidence — In- 
adequate service. 

3. A complaint of inadequate service of an existing utility will 
not be entertained for the first time in a hearing on a complaint 
against unauthorized competing service, p. 43. 

Monopoly and competition — What constitutes service in a territory 
— Electricity. 

4. A utility may not single out isolated unserved inhabitants of 
a territory through which existing competitive service is offered as 
constituting together unserved territory, p. 44. 

Monopoly and competition — What constitutes service in a territory 
— Electricity. 

5. A private utility serving four customers in a territory and 
offering to build other extensions on reasonable terms subject to the 
authority of the Commission was held to be engaged in “service” within 
a “territory” to the exclusion of competition from a municipal utility 
without a certilicate, p. 44. 


(Bock, Chairman, dissents.) 


{February 6, 1928.] 


Perition of a private electric utility against the alleged un- 
authorized competitive activities of a municipally owned elee- 
tric utility in specific territory; respondent ordered to cease 
and desist from such operations. 

Appearances: Paul W. Lee, Denver, attorney for petitioner; 
P.U.R.1928C. 
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George L. Nye, Denver, and Reid Williams, Loveland, attorneys 


for respondent. 


By the Commission: On November 18, 1927, Public Serv- 
ice Company of Colorado filed its petition in which it alleges, 
inter alia, that it has a transmission line running through the 
limits of the city of Loveland north to the city of Fort Collins, 
and that it owns and operates a certain low voltage line running 
north from said city of Loveland to a brick-yard, from which 
latter line electricity for light and power purposes is furnished 
to the said brick-yard and other customers on said line; that 
the city of Loveland is engaged in the construction of an exten- 
sion of its system running north along the Lincoln Highway 
for a distance of four miles and has been, and is now, actively 
soliciting customers along the line of said extension, all of 
whom it is alleged, may be served by means of the so-called 
brick-yard line of petitioner. It further alleges, on information 
and belief, that it is the intention of respondent to extend its 
projected line to carry same a distance of six miles north of said 
city of Loveland and to use said line to compete with the peti- 
tioner along the whole distance of the said brick-yard line. It 
is further alleged that the construction is under way and the 
projected line will be completed in the near future. The allega- 
tion is also made that respondent has neither sought nor ob- 
tained a certificate of public convenience and necessity author- 
izing the construction by the respondent of said line. 

The petition concluded with a prayer that the said city of 
Loveland be ordered to desist and refrain from the construction 
of said proposed extension north from the city of Loveland, unless 
and until a certificate of public convenience and necessity be 
issued to the said city for the said construction. 

The said city of Loveland was duly served with a copy of the 
petition and on December 2, 1927, filed its answer. ‘The an- 
swer alleges that the petition herein does not state facts sufii- 
cient to constitute a cause of action against the respondent or 
to entitle the petitioner to any relief at the hands of this Com- 
mission, and that the Commission is without jurisdiction in 
the premises. The said answer further alleges that the re- 
P.U.R.1928C. 
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spondent is a municipal corporation of the second class, -and 
that for more than two years last past in its proprietary capac- 
ity it has owned and operated a hydroelectric generating, trans- 
mitting, and distributing system within and without its munici- 
pal limits for the purpose of supplying itself, its inhabitants 
and residents in territory contiguous to its facility, plant, and 
svstem with electrical current for light and power purposes; that 
prior to the 1st day of November, 1927, respondent was solicited 
by certain residents living north of said city in territory alleged 
to be contiguous to respondent’s facility, plant, and system, and 
not theretofore served by a public utility of like character, for 
leave to connect with respondent’s system and facility so that 
said residents might be served with current for light and power 
purposes; that on November 1, 1927, respondent entered into a 
contract with the said residents by which “respondent under- 
took to construct a transmission line due north from the north- 
ernmost terminus of its then existing line outside its municipal 
boundaries at what is known as ‘cemetery corner,’ along the 
line of the Lincoln Highway a distance of approximately a mile 
and a quarter, with another line branching to the west at a point 
approximately one-third of a mile north of said cemetery corner 
and following the Lincoin Highway to the west a distance of 
about one-third of a mile, and thence northward along the Lin- 
coln Highway a distance of about one and one-third miles to 
the Koenmann Corner, with a branch line commencing at what 
is known as ‘Sum Vw’ corner on the Lincoln Highway and ex- 
tending westward a distance of approximately one-third of a 
mile, for the said residents and at their expense.” 

It is further alleged that the said line was fully and com- 
pletely constructed and carrying electrical current prior to the 
19th day of November, 1927, and that the premises of many of 
whom it was designed to serve had been connected therewith and 
were receiving electrical current prior to said date. 

Respondent further alleges and contends herein that the terri- 
tory in which it has constructed the said transmission line is 
contiguous to its facility, or line, plant, and system and that 
said territory was not theretofore served by a publié utility of 
like character; and that the said transmission line, so construct 
P.U.R.1928C. 
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ed, was and is an extension within territory already served by 
it and necessary in the ordinary course of its-business; and that 
the respondent is not required to obtain from this Commission 
any certificate of public convenience and necessity before con- 
structing said line. 

On January 13, 1928, petitioner filed a motion, alleging 
that both the answer and proof show that the said extension by 
the city had been constructed on and prior to November 19, 
1927, and praying that petitioner be granted leave to amend its 
prayer in order that same conform to the proof. The amend- 
ment or amended prayer reads: 

“Petitioner prays that the city of Loveland be ordered to 
desist and refrain from continuing to serve customers by means 
of its transmission line extension built north from the city of 
Loveland, as described in the complaint and answer, unless and 
until a certificate of public convenience and necessity be issued 
to the said city for the said construction, saving unto the peti- 
tioner all rights to protest against the granting of said certifi- 
cate, in the event the same shall hereafter be applied for, as be- 
ing not in the public interest and in violation of the vested 
rights of the petitioner.” 

The matter was set for hearing and was heard in the city 
hall in the city of Loveland on December 9, 1927. 

Some two or more years ago the petitioner or its predecessor 
in interest owned the electrical distribution system in Loveland 
and furnished the city and its inhabitants all of the electrica! 
energy sold therein. Its transmission line came up through 
Lerthoud from the south and ran on through the city of Love- 
land north along the Colorado & Southern Railway tracks to 
Fort Collins. It then had constructed and in operation a few 
so-called fringe lines running outside of the city of Loveland 
with which to furnish electrical energy to certain customers 
in territory contiguous thereto. One of these lines ran for sume 
few hundred feet north to the cemetery. Another, which was 
built some six or seven years ago, was a low voltage line hung 
on the poles carrying the high voltage line running to Fort Col 
lins, which said low voltage line transmitted electrical energy 
to a brick-yard some six miles north of the city of Loveland 
P.U.R.1928C._ 
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and three other customers, two of whom are within a mile of the 
city of Loveland. The city of Loveland some two or three years 
ago took over from the petitioner the distribution system in 
said city and certain of the fringe lines running out therefrom, 
including the short one running up to the cemetery, and ever 
since has been operating said lines. It did not take over the 
high voltage transmission line running north from Berthoud to 
Fort Collins. Neither did it take over the low voltage or brick- 
yard line. 

On or about November 1 some eighteen persons living north 
of Loveland entered into a contract with the latter by which 
the latter would construct a transmission line over which it 
agreed to furnish electrical energy to the other parties thereto. 
According to this contract all the expense was to be borne by 
the prospective customers and the title to the transmission line 
was to become and remain the property of the city. The said 
line, constructed within the time stated in the answer, runs 
north from the cemetery a distance of about a third of a mile 
where it branches, the main branch following the Lincoln High- 
way for a distance of about a mile and a half, the other branch 
going straight north for a distance of a mile or less. (These 
distances are based on Exhibit 4 introduced by defendant. ) 
‘rom the main branch of this line so built a short branch runs 
directly west from what is known as “Sum Vu” corner directly 
across the line of the petitioner in order to serve two customers 
a short distance to the west thereof. At the point of said cross- 
ing the brick-yard line almost reaches the highway where the 
main branch of respondent’s extension runs. The greatest dis- 
tance at any one point between the main branch and the brick- 
yard line of respondent’s extension is a little over a quarter of 
a mile. The branch of the extension which runs due north par- 
allels the main branch and is less than a quarter of a mile there- 
from. 

Aside from the short extension which the city had to the cem- 
etery corner, it had no transmission lines running north from 
the city limits. In addition to the brick-yard line of the peti- 
tioner the proof shows that it has had for some time a distribu- 
tion line paralleling the eastern boundary of the city of Love- 
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at a distance therefrom of about one-third of a mile, and 
continuing on north of the northernmost limit of said city for 
about half a mile, and then running wes: about a quarter of a 
mile. 

The respondent in support of its allegations (1) thet this 
Commission has no jurisdiction over this matter and (2) that, 
there tore, the city needs no certiticate in order lawfully to con- 
struct said line, contends, first, that the territory into which it 
built the line is “contiguous to its facility, or line, plant or sys- 
tem, and not theretofore served by a public utility of like char- 
acter;” and, second, that it was “an extension within or to ter- 
ritory already served by it, necessary in the ordinary course 
of its business.”’ ‘The latter contention seems to have been 
abandoned in the brief for respondent, and, apparently, neces- 
sarily so, for the reason that it is inconsistent with the second 
part of the first contention. Obviously a utility cannot con- 
sistently say a territory was not theretofore served by any util- 
ity, and that said territory was theretofore “served by it.” 
The Commission is disposed to, and does, take the position 


and so finds that the territory served by respondent’s newly con- 


structed line is contiguous to respondent’s “facility, or line, 
pliant, or system.” The one question then remaining is whether 
or not said “territory” was “theretofore served by a public util- 
ity of like character.” 

[1] Some point was made during the hearing that the brick- 
yard line was constructed in 1920, since our statute became ef- 
fective, and without having obtained a certificate of public con- 
venience and necessity. The construction of the brick-yard 
line probably was an extension within the statute. Lexington 
Home Teleph. Co. v. Fairbury Teleph. Co. (Ill.) P.U.R.1927A, 
ill. If the territory in question is contiguous to the city’s 
“facility, or line, plant or system,” as the city necessarily con- 
tends and we so find, it was contiguous to petitioner's or peti- 
tioner’s predecessor's “facility, or line, plant, or system.” At the 
time of the construction of the brick-yard line there was without 
question no other public utility of like character serving the ter- 
ritory. Therefore, the petitioner needed no certificate authoriz- 
ing the construction of the brick-vard line. 

P.U.R.1928C. 
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It is admitted that the petitioner has been serving four cus- 
tomers on its brick-yard line for a number of years. Not only 
has the petitioner actually been serving the four customers in 
question ever since long prior to November 1, 1927, but since 
in the year 1926 (Bonham testified 1925, but the stamp of the 
Commission shows differently) there has been on file in the 
oftice of this Commission, rules and regulations by which any 
and all customers in the territory north of Loveland were of- 
fered and undoubtedly could have gotten at any time the desired 
extensions made to their properties by petitioner. According 
to these rules and regulations the petitioner would bear a por- 
tion of the expense, estimated at one and one-half times the first 
year’s revenue from each customer, with a minimum allowance 
to each customer of $50 on said construction. 

In order to show that the territory had not theretofore been 
served by a public utility of like character, reliance seems to 
have been made by said city on two facts. One is the unsatis- 
factory relations which the people living north of Loveland 
have had in their negotiations with petitioner and its predeces- 
sor. ‘The other is in substance that, as a matter of fact, these 
particular customers whom it is now serving had not been 

rved before and that, therefore, their farms or the territory 
including those farms constitutes unserved territory. 

As to the first point, the fact seems to be that petitioner’s 
predecessor and the petitioner itself until 1926 had a very illib- 
eral policy and too stringent requirements in connection with 
construction of extensions from its brick-yard line. The peo- 
ple dealing therewith rather properly had cause for dissatistac- 
tion and some disgust. But the evidence failed to show that 
since said rules and regulations were filed in 1926, petitioner 
has violated, or refused to comply with the same. One man 
in the territory in question conducted negotiations with the pe- 
tioner for an extension to his house alone and was told that 
the cost would be about $310, or about one-half of that amount, 
if there should be one additional customer. Thereafter no fur- 
ther attempt was made individually or collectively to get serv- 
ice from petitioner. On the contrary the citizens in question 
united together and conducted joint negotiations with the city. 
P.U.R.1928C, 
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We are unable to see how these unsatisfactory negotiations, al! 
but one of which were, as was stated, prior to the filing by the 
petitioner of its said rules and regulations, have any bearing 
on the question whether the territory was being served at the 
time of the construction by the city. If these facts have any 
bearing on that question, it is an answer to Say that for about 
a year petitioner has, in a manner required by law (that is by 
filing rules and regulations with this Commission) stood will- 
ing and legally bound to construct a line to the residents of the 
territory, using heavier and more expensive wire, with poles 
set cioser together at a less total cost to the customers than they 
have gotten the line built for them by the city. Moreover, by 
the tariff of rates on file with the Conimission, the said citizens 
would be furnished current at the same prices at which they are 
getting it from the city. 

[2] A citation is made of the case of Farmers Electric & 
Power Co. vy. Ault (Colo.) P.U.R.1920D, 214, in which the 
Commission said that a utility may not perform its duty negli- 
gently, carelessly, or inefficiently, or in any other unsatisfac- 
tory manner, until complaint is made, and then correct its 
service and still insist upon the field not being invaded by a 
competitor. In the first place, it may be said that in that case 
after the complaint was tiled the respondent, instead of deny- 
ing the jurisdiction of the Commission, asked for an order 
grauting a certificate as of the date of the beginning of the 
construction. ‘The Commission has held a number of times, as 
it did in the Ault case, supra, that a failure to apply for a cer- 
titicate before beginning the new construction work, particu- 
larly where the failure to apply seasonably is due to a miscon- 
ception of the utility's rights, would not necessarily of itself 
cause a denial of a certificate. We undoubtedly would take 
the same position with reference to this situation. But in this 
case no request has ever been made for a certiticate. The city 
takes the position up to this very time that it does not need a 
certificate. Obviously the failure to ask for a certificate until 
after an extension is constructed cannot give the utility any 
greater right thereto than if it had asked before. Otherwise 


z 
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a premium would be put on violation of the law, and the pur- 
pose of the statute would be wholly defeated. 

[3] In the second place, it was the service itself being ren- 
dered by the utility up to the very time of the hearing of the Ault 
case, supra, which was being complained of, not some past un- 
satisfactory negotiations with reference to service. In the third 
place, the unsatisfactory service which the utility in that case 
appeared to have been furnishing was of such a fundamental 
and inherent nature that a complaint to the Commission doubt- 
less would have availed nothing. Here, if the farmers who are 
getting this service from the city of Loveland had gotten to- 
gether and made or asked for a proposition for the building 
of a line by the petitioner to all of them, they doubtless would 
have had no trouble whatever. If they had met with difficulties 
an informal complaint made to this Commission, immediately 
would have gotten them their rights. The Commission hereto- 
fore has repeatedly denied certificates in cases in which at the 
hearing for the first time the applicant and his witnesses com- 
plained of the service of an existing certificate holder where 
there was a failure over to complain prior thereto about unsatis- 
factory service which might be improved at the suggestion or 
on the order of the Commission. In the matter of the applica- 
tion of Giacomelli Brothers (P.U.R.1928A, 425), decided by 
this Commission on September 22, 1927. Re Pless and Davis 
(P.U.R.1928B, 783), decided by this Commission on January 
7, 1928. See also Re Burbridge, Application No. 558, Deci- 
sion No. 1437, decided by this Commission on October 13, 
1927. The language of the California Commission in Richard- 
son v. McKelverry, P.U.R.1923B, 49, quoted by us in the 
Giacomelli Brothers case, supra, at p. 430, is applicable here. 
It follows: 

“Furthermore, the contention that an existing operator hold- 


ing a certificate authorizing operation of passenger stage serv- 
ice over a particular route has not been rendering efficient serv- 
ice nor properly meeting traffic requirements in no way affects the 
status of defendants in this proceeding, their remedy in such 
case being either the filing of a formal complaint to compel 
P.U.R.1928C. 
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the existing carrier to improve his service or the filing of an 
plication in their own behalf for a certificate permitting them 
to inaugurate a service which would meet traffic requirements.” 

(4, 5] Of course, the obvious purpose cf the legislative re- 
striction upon extensions by public utilities is to protect the 
public which supports the utilities. If the reasoning of the 
city is approved it could continue paralleling another line in- 
detinitely. The petitioner by the same reasoning doubtless 
could follow the city’s lead and build extensions competing with 
practically all the fringe lines of the city. 

The city in our opinion takes entirely too narrow a view of 
the meaning of the word “serve” and the word “territory.” The 
latter is very broad in its meaning. It is defined in Webster's 
New International Dictionary as: “a large extent or tract of 
land; region, district.” It is defined in the Century Dictionary 
and Knevelopedia as: “Any extensive tract, re¢ elon, district, or 
domain: as an unexplored territory in Africa.” The word 
“serve” has been defined in Webster’s New International Dic- 
tionary as: “To wait upon; to supply the wants of . . . to 
be sutiicient for . . . to be in subjection or bondage.” Sup- 
pose the petitioner had been serving every other farmer up the 
Lincoln Highway north of Loveland and offering to serve all 
the others, it would not be reasonable to pick out the remain- 
ing farms, being every other one, and say that they together con- 
stitute unserved territory or that they separately constitute un- 
served territories, any more than one could pick out a house in 
the city of Denver where the occupants had been using kerosene 
lamps and say that the said house is situated in territory not 
served by a public utility. 

Take another supposititious case where the petitioner might 
have its distribution running line up the Lincoln Highway for 


eight miles serving all for the first two miles, none for the next 


three, and all for the last three. Could it reasonably be said that 
the area along the highway where the residents had not actually 
been connected, although they could have been if they desired, 
is territory not heretofore “served” ? We think not. 

The petitioner is serving four customers in the territory. It 
is and for a year has been oifering to build to others extensions 
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of better materials and at lower prices than the extension in 
question was made. Moreover, it can be compelled without 
any question to make said extensions. It is, therefore, not only 
serving four customers, but is offering to serve all others, is 


s 
} 

i“ 

1, 


in subjection” to service, and, in legal contemplation, is serv- 


ing the territory in questicn. 


Bock, Chairman, dissenting: Section 2946 (a), Compiled 
Laws of Colorado, 1921, provides that “. . . this section shall 
not be construed to require any corporation to secure such cer- 
tificate . . . for an extension into territory either within, 
or without, a city and county, or city, or town contiguous to 
its . . . line . . . and not theretofore served by a pub- 
lic utility of like character.” 

The majority opinion concedes that the extension from the 
line of the plant operated by the city of Loveland complained 
against is contiguous to its line but that the territory into which 
this line was extended had “‘theretofore been served” by the 
Public Service Company of Colorado. The word “territory,” 
as applied to the facts in this case, in my opinion, requires a 
narrow construction as to size because the Commission is deal- 
ing here with “contiguous” territory for which no authoriza- 
tion is required from this Commission. The word contiguous 
is detined by Webster as “in actual or close contact.” The size 
of territory involved here can not be considered as extensive as 
where a utility is making an application for a certificate for 
new territory. We find here an unusual situation where it is 
possible for two utilities to make the claim of contiguous terri- 
tory and, therefore, of necessity, the territory involved would 
be in actual or close contact to the lines of the utilities. 

Section 2946 (a), supra, also provides that “if any such 
public utility in constructing or extending its line, plant, or 
system shall interfere, or be about to interfere, with the opera- 
tion of the line, plant, or system of any other public utility 
already constructed, the Commission on complaint of the pub- 
lie utility claiming to be injuriously affected, may, after hear- 
ing, make such order prohibiting such construction or exten- 
sions, or prescribe such terms and conditions for the location of 
P.U.R.1928C. 
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the lines . . . affected, as to it may seem just and reason- 
able.” No testimony was introduced that this extension by the 
city of Loveland interfered with the operation of the line of 
the Public Service Company of Colorado. To place such a 
construction upon the language of the section involved herein, 
that would make out of “contiguous” territory “occupied” ter- 
ritory, as contended for by the Public Service Company of 
Colorado, would, in my opinion, be contrary to the public interest. 
The competitive spirit to serve the public in contiguous terri- 
tory should at least not be circumscribed and subdued to the 
extent and under the circumstances contended for by the peti- 
tioner herein. 

The testimony shows that the extension of the city of Love- 
land was from the so-called ‘cemetery line.” As stated by the 
respondent, the words “contiguous” and “not theretofore served,” 
as used in said § 2946 (a), have the same meaning for the city 
as for the Public Service Company of Colorado. The only ques- 
tion is whether the extension by the city of Loveland was made 
into contiguous territory to both utilities, but already served by 
the Public Service Company. In my opinion, the record is 
clear and undisputed that the contiguous territory to both utili- 
ties involved in the instant case had not theretofore been 
“served” by the Public Service Company. 

The particular territory involved has been developed recent- 
ly because of the paved construction on the Lincoln Highway, 
which was completed somewhat over a year ago. The line of 
the Public Service Company of Colorado is approximately one- 
fourth of a mile, more or less, from the Lincoln Highway. As 
I construe the testimony, no customers residing on the Lincoin 
Highway are being served by the Public Service Company of 
Colorado, nor are they being served by it on the line extended 
directly north from the cemetery corner. Negotiations were 
earried on several times with the Public Service Company of 
Colorado by the public residing in that contiguous territory but 
uone of them were ever “served” before the extension of the 
‘ity of Loveland’s line. The fact that the Public Service Com- 
pany of Colorado had a tariif on file with this Commission, cov- 
‘ring general service to rural communities, did not of itself 
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“serve” the public in that particular contiguous territory. The 
facts are undisputed that the city of Loveland was actually serv- 
ing the territory involved at the time it was served with the 
copy of the petition herein. 

The Commission, in the instant case, from the language in 
§ 2946 (a), supra, has jurisdiction of this petition and may 
prescribe such terms and conditions for the location of the lines, 
so that, hereafter, it may be definitely determined just how 
far the line of the city of Loveland may be extended, and what 
shall constitute contiguous territory. The claim made by the 
petitioner, therefore, that the permission of the extension by the 
city of Loveland would bring about a chaotic situation is, in 
my opinion, unfounded. There is nothing in the record, in the 
instant case, that would justify a finding that the extension of 
this line for two miles will bring about destructive competition, 
which, in its ultimate effect, would result in injury to the pub- 
lic. 

In my opinion, the extension made by the city of Loveland 
into the contiguous territory herein does not require any au- 
thority from this Commission, but the facts and circumstances 
involved may require such an order as would more definitely 
establish the territory served and the location of the lines of 
both utilities involved herein. 
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PUBLIC SERVICE COMPANY OF COLORADO 
Vv. 
CITY OF LOVELAND. 
[Case No. 341, Decision No. 1616.] 


Service — Extension — General rules and regulations as offered to 
serve. 

1. General rules and regulations relating to service extensions and 
applying to all customers, present and prospective, wherever the com- 
pany’s lines run, are, notwithstanding their inclusive nature, to be 
construed as an offer of service to prospective customers in a particular 
territory, p. 49. 

P.U.R.1928C. 
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Service — Jurisdiction of Commission — Extensions — Municipal 
plants, 

2. The mere fact that a municipal utility professes to serve the 
inhabitants of a city does not give the commission the power to re- 
quire the utility to make extensions beyond the city limits, p. 50. 

Monopoly and competition — Electric extension — Practicability — 
Served territory. 

3. A ease involving a complaint by an electric utility against an 
illegal extension by a municipal plant does not turn upon the question 
whether the extension could be made by the municipal plant without 
using any more wire or without using a great deal more than would 
be required by the public utility company if it gave service to the 
consumers in question, but it turns upon the question whether the 
territory in which the customers in question are located was “thereto- 
fore served” by the private company, p. 52. 

Procedure — Amendment of compiaint without hearing. 

4. The amendment of a complaint asking the prevention of an 
unauthorized service extension, so as to forbid service on the extension 
instead when it appears that the line has already been constructed, 
is not improper and erroneous because it was not germane to tlie 
original relief asked and was allowed without hearing, if it appears 
that a copy of the amendment was received by the respondent the 
day before it was filed and that no objection has ever been filed or made 
to it, p. 54. 

Constitutional law — Due process — Order forbidding service. 

5. An order forbidding the use of an electric line which has been 
constructed without legal authority does not take property without 
due process of law, p. 54. ; 

Monopoly and competition — Unauthorized electric extension — 
Order forbidding use. 

6. An order forbidding a municipal plant to render service on an 
extension constructed without legal authority does not in effect compel 
the customers of that plant to enter into contracts with the company 
serving the territory, p. 55. 

Orders — Retention of jurisdiction to modify. 

7. An order requiring a municipal plant to cease and desist from 
serving customers over an unauthorized extension line within a reason- 
able time was amended to provide a definite time, in view of the power 
of the Commission at any time to rescind, alter, or amend any orders 
made by it, p. 55. 

Monopoly and competition — Unauthorized invasion of territory — 
Damage. 

8. A public utility company complaining against an unauthorized 
invasion of its territory by a municipal plant is not required to show 
any damage or interference with it, p. 56. 


[March 6, 1928.] 


Petition for rehearing of an order forbidding a municipal 
P.U.R.1928C. 
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ea : , ; 
electric utility to render service over an unauthorized line; order 


modified with respect to time limit and petition otherwise denied. 


By the Commission: The Commission entered its order here- 
in on February 6, 1928, P.U.R.1928C, 35. On February 16 
respondent filed its petition for rehearing. This Commission 
was created by the legislature for the purpose of protecting the 
rights and interests of the public. We have been, and are now, 
loath to make any order restricting or limiting the conduct of 
a utility owned and operated by a portion of the public. In 
order, therefore, to have any further possible light on the ques- 
tions involved, the Commission requested and the attorneys for 
the parties kindly made oral argument on the petition for rehear- 
ing. 

[t is alleged that the finding of the Commission that for a year 
prior to the original hearing the petitioner had been offering to 
build to other prospective customers extensions of better ma- 
terials and at lower prices than the extension was made by the 
respondent, is not supported by the evidence. The extension in 
question without including transformers and secondary construc- 
tion—from the line proper to the customers’ building—was 
$1557. The cost of the transformers and secondary construction 
was not shown, but in view of the testimony concerning the in- 
complete cost of transformers and secondary construction to 
KXocumann it appears the total cost to the consumers would be 
well over two thousand dollars. (Tr. page 20.) The Terry lake 
extension is two and a half miles long, serves exactly the same 
number of customers with more expensive materials at a total 
cost to them of $700. It is described as a comparable or similar 
situation. (Tr. pages 59-60). 

[1] In support of the allegation that the Commission’s finding 
that the petitioner was offering to serve all other customers in the 
territory in question, is not supported by the evidence, it is 
argued that the rules and regulations constituting said offer were 
general in their nature, applying to all customers present and 
prospective wherever the petitioner’s lines run and, therefore, can, 
not be construed as an offer to prospective customers in the terri- 
tory in question. These rules and regulations are inclusive, as 
P.U.R.1928C. 4 
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clearly shown by the language used by the respondent. If they 
are inclusive they can not be exclusive. 

[2] In determining whether or not the territory in question 
was theretofore served by a utility of like character, the Commis- 
sion quoted a definition from a dictionary in which the term “in 
subjection” to service is found. Respondent now says that in so 
far as the finding contemplates that respondent was not “‘in sub- 
jection” to service in the same manner and to the same extent 
that petitioner was, it is not supported by the evidence. In oral 
argument the attorneys for respondent went so far as to say, as 
we understood them, that once the lines of a municipally owned 
and operated utility cross the municipal limits, the Commission 
has wide powers in ordering extensions, even to the extent of re- 
quiring the city to rebuild its plant or to build an additional wit, 
provided the city is not required to act contrary to good business 
principles and economy, to be determined largely by the Commis- 
sion. Even in the case of privately owned public utilities there 
is a substantial limitation upon the power of the Commission to 
order extensions. The mere fact that a utility professes to serve 
the inhabitants of a city does not give the Commission the power, 
it has been held, to require the utility to make extensions beyond 
the city limits. Re Vance, 115 Okla. 8, P.U.R.1926B, 67, 241 
Pac. 164. The question of the power of a Commission to order 
extensions of service is discussed in volume 1, Spurr’s Guiding 
Principles of Public Service Regulation, p. 113 et seq. On page 
114 thereof appears this sentence: “Although the Commissions 
have considerable latitude in the matter of ordering extensions 
of service, their authority over the subject is not arbitrary.” 

Concerning the powers and duties relating to the rendering of 
service by a municipality to the customers outside thereof, we 
quote as follows from Colorado Springs v. Colorado City, 42 
Colo. 75, 85-86, 94 Pac. 316: 

“Tt is true, as counsel for the city assert, that the water, the 
water system, and other public utilities of a municipality are 
held by it and by its officers in trust for its citizens, and for tl 


public; that neither the city nor its officers can renounce this trust, 


e 


disable themselves from performing their public duties, or so di- 
vert or impair these utilities that they are rendered inadequate 
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to the complete performance of the trust under which they are 
held. But it is equally true that municipalities and their officers 
have the power, and it is their duty, to apply the surplus power 
and use of all public utilities under their control for the benefit of 
their cities and citizens; provided, always that such application 
does not materially impair the usefulness of these facilities for 
the purposes for which they were primarily created.” 

The court in that case even suggested that if a contract is 
made for outside service which is being rendered to the detriment 
and impairment of the requirements of the citizens of the munic- 
ipality, “a question will be presented that may call for the inter- 
position of a court of equity.” Does a municipality, once it 
crosses its boundary with a short extension serving a cemetery 
which may be, and doubtless is (although there is no evidence on 
the point), the burying ground for its own citizens, do away with 
all diseretion on the part of its council as to the wisdom and 
propriety of any and all extensions and surrender these questions 
te the State Commission? We believe not. 

The case of Lamar v. Wiley, 80 Colo. 18, P.U.R.1927A, 175, 
248 Pac. 1009, is cited. There some broad language is found, 
particularly on page 23. The only question involved in that case 
was simply one of jurisdiction of this Commission over the rates 
charged by the municipal corporation to persons outside thereof. 
If the cemetery in question is not municipally owned, the Com- 
mission undoubtedly would have jurisdiction over the rates 
charged it. It might also have jurisdiction to order, in the ab 
sence of any serious contention that the city has no surplus 
cnergy, that service is rendered to persons living between the 
city limits and the cemetery, and probably to persons living in 
the immediate vicinity of the cemetery. We doubt very seriously 
whether the Commission would have had power to order the ex- 
tension made by the city for some two miles north of the city if 
the city had objected that it had never made any profession of 
service to this territory—as the city never had—and that in the 
opinion of the city council it would be contrary to the best inter- 
ests of the city to make such extension. 

It is true that when the distribution system in the city of Love- 
land was taken over by the city, there were certain fringe lines 
I’.U.R.1928C. 
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which went along with the svstem, but on the north side of the 
city the cemetery line was the only one in existence up to the 
time the extension in question was made. Therefore, as to the 
long stretch of territory north of the cemetery there having been 
no profession of service by the city, this Commission would have 
had no power, against the wishes of the city, to order the exten- 
sive extensions made and herein complained of. 

In Fravert v. Rifle (Colo.) P.U.R.1926D, 298, it appears 
that the complainant had built a duplex house on some lots in 
West Rifle adjacent to a 2-inch water line connecting with a wa- 
ter main in the town of Rifle, and that the 2-inch line was built 
for the purpose of serving consumers in West Rifle. The opinion 
of the Commission is not clear, but seems to recognize that there 
is serious question as to the jurisdiction of the Commission to 
order the town of Rifle to make, or permit to be made, the connee 
tion with the complainant’s property, in front of which the serv- 
ice pipe ran. 

[3] It is stated that the evidence disclosed that the t rritory 
in question could not reasonably, practically or efficiently be 
served from petitioner’s brick-yard line; that in order to serve 
them petitioner would be obliged to duplicate the construction 
made by respondent. The evidence showed that the petitioner 
would “service customers from the brick-yard line.” (Tr. page 
55). However, a line doubtless would take off therefrom and 
run east to “Sum Vu” corner, running north and south there- 
from. Assuming that the petitioner would have to duplicate the 
construction of the line built by the respondent, we do not under- 
stand that anything turns on that question. Let us assume that 
the A company is serving a city and all of the residents thereof, 
furnishing extensions to any and all persons desiring service, and 
that the Bb company is serving the territory on one side of the 
city up to the very city limits. There may be a tract within the 
city limits, but bordering thereon, of some two or three acres on 
which is located a residence near the city limits. It may very 
well be that the company serving the outside territory would have 
to construct a shorter line to reach the prospective customer than 
would the company serving in the city. That fact would not 
mean that the territory within the city is not already served. 
P.U.R.1928C. 
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It is rather obvious that it would be impractical to make 
separate extensions to each and every one of the consumers. The 
only difference between the length of the new wire which would 
be hung by the petitioner and the length of the wire actually hung 
by the respondent is the distance from the point at the south 
side of the cemetery where the line started to the first customer 
north. 

We believe that this case does not turn on the question whether 
the extension could be made by respondent without using any 
more wire or without using a great deal more than would be re- 
quired by the complainant, if it gave service to the consumers 
in question. We can conceive of a great many cases in which 
one utility might make extensions to consumers in territory 
served by another utility without using any more materials in its 
construction of the extension than would be used by the company 
serving the territory. 

The one ultimate fact for determination, as we view the case, 
is whether the territory in which the consumers in question are 
located, was “theretofore served” by the petitioner. Petitioner 
had been serving one customer on the Lincoln Highway, about 
two-thirds of a mile north of the customer at the north end of 
respondent’s extension, another customer on that highway south 

' most of the consumers in question, and another east of the 
highway as it formerly ran directly south into Loveland. It 
is inconceivable that every plot of ground on which a residence, 
barn or pumping plant might be constructed and which should 
not yet be connected with some electric system, should be called 
unserved territory. If it should, then every vacant lot in a city 
completely covered with a distribution system would be unserved 
territory, even though a service wire should run along the street 
or allev on which the lot abuts. 

Suppose petitioner after filing its said rules and regulations, 
should refuse for some reason to serve the consumers involved 
in this case, and they should file a complaint asking the Commis- 
sion to require it to serve them. Could it reasonably be argue:| 
by petitioner, in view of its professions as to service and its 
actual practice as shown by the brick-yard extension and othe: 
extensions referred to in the evidence, that these consumers 
P.U.R.1928C. 
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paralleling closely the brick-vard line are in territory which it is 
not serving? If it could, the Commission would then be con- 
fronted with the serious question of the extent of its power to 
require extensions into territory not served by a utility. 

It was stated on oral argument that no finding of fact had been 
made as to whether or not the territory in question had hereto- 
fore been served by petitioner. We do now find that it had been 
served bv it. 

(4| Complaint is made that allowing petitioner to amend its 
prayer for relief without hearing and without giving the respond- 
ent an opportunity to be heard was improper and erroneous be- 
cause said amendment was not germane to the original relief 
asked by the petitioner. The amendment was filed on January 
13. On the day before a copy of said améndment was received 
by the attorneys for respondent. No objection was ever filed 
with or made to the Commission, although it waited therefor: 
The original ultimate purpose of the complaint was not merely 
to prevent the construction of the extension, but was to prevent 
the rendering of service to the customers in question without a 
certificate of convenience and necessity therefore. It appeared 
at the hearing that the line had already been constructed. The 
complainant, it seems to us, properly asked for leave to amend its 
prayer so as to conform to the facts shown. Section 2947 Com- 
piled Laws, 1921, states that “No informality in any proceeding 

before the Commission . . . shall invalidate anv order, 
decision, rule, or regulation made, approved, or confirmed by the 
Commission.” The practice of the Commission has been designed 
to be and is as free from formalities and technicalities as is 
possible. The practice of the Commission has been to allow 
an application for a certificate to be filed by the respondent in a 
complaint case such as this. The amendment under our practice 
was permissible. 

5 | As to the question whether the order takes respondent’s 
property without due process of law, we can only say that prop- 
erty unlawfully devoted to public service is not taken without 
due process by an order forbidding its use for such purpose. 
Greeley Transp. Co. v. People, 79 Colo. 307, 315, P.U.R.1926D, 

33, 245 Pae. 720. 
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[6] It was argued that the order of the Commission in effect 
compels respondent’s customers to enter into contracts with the 
petitioner. The order does not so require. Out of consideration 
for the convenience of the persons now being served by respond- 
ent, the Commission determined, and does now intend, to see 
that they have a reasonable time in which to make their own free 
choice and that in the meantime their service shall not be inter- 
rupted by any order of the Commission. The order does not 
require them to do anything. 

[7] Something has been said about the order being so in- 
definite and uncertain as to make it difficult or impossible to 
comply therewith. We can not see how one can be really con- 
cerned over that part of the order. The Commission without any 
retention of jurisdiction has power under § 2958, Compiled 
Laws, 1921, at any time to rescind, alter, or amend any orders 
made by it. Therefore, in order to avoid any uncertainties and 
misunderstanding, we are of the opinion that that portion of the 
order retaining jurisdiction of the case should be withdrawn and 
eliminated, and that the time in which respondent should cease 
and desist should now be made definite and certain. The Com- 
mission finds that the public convenience and necessity requires 
the respondent to cease and desist serving consumers on the exten- 
sions made north from the cemetery, situated north of the city of 
Loveland, sixty days after the expiration of the time allowed by 
law for applying for a writ of review, provided, however, that if 
application be seasonably made for a writ of review, then and in 
that event the respondent shall cease and desist sixty days after 
the order of the Commission is affirmed, if it be affirmed, at the 
end of litigation with respect thereto. 

The Commission is of the opinion that the city of Loveland 
simply misconstrued its rights and authority. The Commission 
does not want in any manner to penalize it, and announced dur- 
ing the argument on petition for rehearing that it would go as 
far'as it properly may in preventing any loss to the city and the 
consumers by reason of the construction in question. The at- 
torney for the petitioner, while admitting he had no express au- 
thority at the time, suggested in oral argument that in his opin- 
ion it is a proper case for the petitioner to, and that it probably 
P.U.R.1928¢. 
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would, take over the line, paying the city the exact cost of the 
construction and in addition allow each customer the usual credit 
of a minimum of $50. 

[8] Some question has been raised as to the jurisdiction of the 
Commission in this proceeding to make such an order as it made, 
particularly as there is no allegation by the petitioner that the 
extension in question will interfere with the operation of peti- 
tioner’s system or that petitioner will be injuriousiv affected 
thereby. Section 2954 Compiled Laws, 1921, provides that: 
“Complaint may be made . . . by anycorporation . . . by 
petition or complaint in writing, setting forth any act or thing 
done or omitted to be done by ary publie utility . in viola- 
tion, or claimed to be in violation, of any provision of law.” The 
act then proceeds to authorize hearing and order. The Commis- 
sion has frequently and continuously proceeded under these pro- 
visions of the act, and does not require that the petitioner or 
complainant filing the complaint show any damage or interfer- 
ence with him or it. Many eases could be cited. 

After careful consideration of the petition for rehearing, the 
Commission is of the opinion that the same should be denied. 

It is therefore ordered, that the petition for rehearing be, and 
the same is hereby, denied, except as herein otherwise ordered. 

It further ordered, that the public convenience and necessity 
requires respondent, the city of Loveland, Colorado, and it is 
hereby ordered, to cease and desist serving consumers on the ex- 
tensions made north from the cemetery situated north of said 
city, sixty days after the expiration of the time allowed by law 
for applying for a writ of review, provided, however, if applica- 
tion be seasonably made for a writ of review, respondent shall 
then cease and desist sixty days after the order of the Commission 
is affirmed, if it be affirmed, at the end of litigation with respect 
thereto. 

It is further ordered, that all parts of the order proper here- 
tofore made on Feb. 6, P.U.R.1928C, 35, except that one grant- 
ing leave to file the amendment to the complaint, be, and the same 
are hereby, withdrawn. 

P.U.R.1928C. 
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RE ILLINOIS POWER & LIGHT CORPORATION. 
[No. 17210.] 
Rates — Cancellation of schedule — No customers — Electricity. 

1. The cancellation of a rate schedule under which there are no 
consumers being served and which is clearly obsolete or unjust either 
to the operating company or to its consumers should as a general pre- 
mise be allowed, p. 58. 

Rates — Cancellation of schedule — Prospective customer — Elec- 
tricity. 

2. There may be a proper justification for the cancellation of a 
rate schedule which is not obsolete, but under which no customers are 
being served, if prospective customers could be just as economically 
served on some other existing rate schedule, p. 58. 

Rates — Cancellation of rate schedule — Future consumers — Elec- 
tricity. 

3. There is no necessity for the cancellation of a rate schedule 
under which no customers are being served where the evidence shows 
that should future customers request service the same rate schedule 
would have to be refiled, p. 58. 


[January 25, 1928.] 
ArpuiicaTion of an electric utility for cancellation of cer- 
tain rates for standard industrial service; cancellation of rates 
for certain localities ordered and proposals for cancellation in 


other localities rejected. 


By the Commission: On March 9, 1927, the Illinois Pow- 
er & Light Corporation filed with the Commission certain rate 
schedules in which it is proposed that the rates for standard 
industrial service in Carbon, Jamestown, Caseyville, Coffeen, 
Coulterville, Cutler, Gillespie, O’Fallon, Schram City, Taylor 
Springs, Tilden, Panama, Sorento, Dupo, and Henderson be 
cancelled and in which it was further proposed that such can- 
cellation of rates become effective on April 9, 1927, The Com- 
mission believing that an investigation should be made concern- 
ing the reasonableness of said rate cancellations suspended them 
on May 4. Previous to the expiration of this suspension the 
Illinois Power & Light Corporation filed a schedule for Panama 
which removed the objectionable features of the previously filed 
schedule. An order was accordingly prepared disposing of the 
P.U.R.1928C. 
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Panama rate schedule and it will not be considered hereinafter. 
No changes were made in the case of the other rate schedules 
designated in this cause and they were resuspended on July 20, 
1927 pending investigation. A hearing was held on this matter 
at the office of the Commission in Springfield on May 4, 1927, 
wherein the petitioner was represented. At this hearing evi- 
dence was received from the company and the case is now be- 
fore the Commission for determination. 

[1-3] The petitioner herein contends that the cancellation 
of rates in the above named municipalities is in the interest of 
simplicity and accuracy of rate schedule filing and that it is 
the policy of the company to seek to withdraw all such schedules 
when there is no requirement for that class of service. In case 
a company desires to cancel a rate schedule under which there 
are no consumers being served, and wherein it is clearly shown 
that the rate under consideration is obselete or unjust either 
tv the operating company or to its consumers, as a general 
premise it appears to the Commission that cancellation should 
be allowed. - In case of a petition for cancellation of a rate 
schedule which is not obsolete under which no customers are be- 
ing served, and wherein it may be detinitely shown that any 
prospective customer may be served as economically from his 
staudpoint on some other existing rate schedule, there may be 
proper justification for such cancellation. In a situation 
wherein a company desires to cancel a rate schedule under 
which no customers are being served, and the evidence shows 
in the event future customers request service that the same rate 
will be retiled, then it appears that there is no necessity for can- 
cellation. In the present case it appears that the rates sought 
to be cancelled are as nearly standard for large power service 
as any others now in effect in this territory and so far as the 
record shows are the rates which would be refiled in case any 
consumer desires this class of power service, hence they should 
not be cancelled. 

It further appears in the case of the municipalities of Car- 
bon, Coulterville, and Gillespie that it is not sought to eancel 
rates for which none will be substituted. The petitioner de- 
sires to eliminate from the present 
P.U.R.1928C. 
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clause which has not been availed of and which furthermore 
appears to be less attractive to present consumers than the 
schedule proposed to be substituted and the Commission will 
hereinafter vacate the suspension of these schedules, which sus- 
pension was issued by order of the Commission July 20, 1927. 

The Commission, having considered all facts of record and 
the representations and arguments made, and being fully ad- 
vised in the premises, finds as follows: 

That the suspension order issued July 20, 1927 relative to 
the modified electric industrial service schedules for the mu- 
nicipalities of Carbon, Coulterville, and Gillespie should be 
vacated ; 

That the proposed schedules for Carbon, Coulterville, and 
Gillespie should be made effective as of February 1, 1928; and 

That the proposed rate schedules for Caseyville, Coffeen, 
Cutler, Dupo, Henderson, Jamestown, O’Fallon, Schram City, 
Sorento, Taylor Springs, and Tilden should be annulled and 
cancelled. ‘ 


Note.—Rates, ° 


I. Powers of Commissions, 59. 
II. Reasonableness: 
a. In general, 60. 
b. Comparison of rates, 60. 
III. Contract rates, G1. 
IV. Rates schedules, 61. 
V. Kinds of rates, 61. 
VI. Rates of particular utilities: 
a. Automobile, 61. 
b. Electric, 62. 
ec. Ferries, 62. 
d. Gas, 62. 
e. Railroad: 
1. In general, 63. 
2. Commodity rates, 63. 
f. Telephone: 
1. In general, 64. 
2. Toll charge, 64. 
3. Free interexchange, 65. 
g. Water, 66. 


I. Powers of Commissions. 


The Commission is without authority to prescribe just and rea- 
P.U.R.1928C. 
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sonable rates for retroactive application. Cleveland Steel Co. v. 
New York C. R. Co. (Ohio) No. 4623, April 18, 192%. 
II. Reasonableness. 


a. In general, 

The Indiana Commission, in Re Jahns Bus Co. No. 815-M, Jan. 
20, 1928, approved a petition of a motor carrier to increase rates 
where the evidence showed that the petitioner operated a bus line be- 
tween certain towns also connected by an interurban railway. The 
proposed rates had previously been in effect for some time when 
keen competition between the two utilities led to rate eutting to t! 
extent of failing to pay operating expenses. The railway had been 
authorized by previous Commission order to raise its rates 
old level, whereupon the bus rates were also permitted to be raised to 
a comparatively uniform level. 

The + Commission approved the application in Re Scotia 
Teleph. Co. Case No. 5580, Dec. 9, 1927, for approval of a change in 
rates and practices of one of its small exchanges where the increase 
of rates was to take care of certain improvements in service. The 


i 
to 


Commission, in granting the petition, made the following statement: 


“The fact that forty-six of the sixty-five subscribers have endorsed i th 
+s wil! 


1 
t 


lication and that the revenue derived at the proposed rate 
for return, convinces the Commis- 


not produce an excessive amount 
sion that the petition as asked should be allowed and that th 


schedule of rates as filed by the officers of the company, effective upon 
the completion of the work and the furnishing of the service nam 
should be granted.” 

A city at a hearing on a proposed reduction of electric rates is not 
positive testimony, and the common counci 
and mayor may approve the change 
edge and the disclosures of the utility owner’s own testimony upon 


needed be- 


mY 
il\ 


required to adduce 
if, upon their personal know!l- 


cross examination, a lower rate of return is manifestly 
se of such matters as inaccurate valuation by reason of failure t 


apportion strict utility property from personal property or becausé 
f Graff v. Seward, No. 4922, 20 F. (2d) 


of injudicious investments. 
816, July 18, 1927. 

There is a strong presumption in favor of rates fixed by a city ordi- 
nance. Ibid. 

b. Comparison of rates. 

The Nebraska Railway Commission, in Re Platte Valley Teleph. 
. Application No. 7100, Jan. 19, 1928, approving an application 
for +a to establish common battery service at a local exchang 


and to provide rates therefore, made no effort to find the fair value 
the property as a basis for the order for increased rates. Tl 
P.U.R.1928C. 
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Commission stated: “The Commission will make no effort to find 
fair value. A careful review of estimated revenues and expenses 
would indicate that the schedule of rates proposed is not unreasonable. 
Furtherance, it is in line with the general schedule of rates collected 
at exchanges of similar size receiving a similar class of service.” 

The South Dakota Commission, in Re Pioneer Independent Teleph. 
Co. Order F-1123, Jan. 7, 1928, stated, in allowing a 75 per cent in- 
crease of revenue to a mutual telephone company: “The patronage 
enjoyed by this company is very small. On the other hand it sup- 
plies a much needed service and its continued operation is of vital 
importance to such patrons as it has. With these things in mind 
it would be eminently unfair to too closely compare its service and 
rates with those of other and larger toll companies of the state.” 

HII, Contract rates. 

The Virginia Commission, in Ex parte Com. ex rel. Aurora Hills 
Utilities Corp. Case No. 2987, May 3, 1927, said that although con- 
tracts may have been entered into between the water consumers of a 
certain community and the owners thereof, and that said contracts 
for the use of water induced, to a certain extent, the purchase of 
property in that vicinity, yet such contracts are subject to the re- 
served public power of the state and might be changed or superseded 
if in the interest of the public, especially in view of an express provi- 
sion of the state constitution (§$ 156 Chap. 159 and 164) reserving 
the right to the state to regulate rates of public utilities. 

IV. Rate schedules. 

The California Commission, in .: neg Milling Co. v. 
Southern P. Co. Decision No. 18995, Case No. 2361, Nov. 3, 1927, 
decided that a tariff ambiguity must be epee against its framer 
provided the interpretation placed thereon did not result in an ab- 
surd situation. 

V. Kinds of rates. 

A flat water charge per 100 cubic feet, irrespective of the quantity 
used, may be approved, instead of a block type of schedule, in a com- 
munity where there is only one customer who might be classed as in- 
dustrial, and this customer uses less water than the largest of the 
commercial consumers. Re Shorewood Water Dept. (Wis.) U-3017, 
Feb. 28, 1927. 

VI. Rates of particular utilities. 


a. Automobile. 

The Wisconsin Commission, in Re Milwaukee Electric R. & Light 
Co. No. 42K, Dec. 28, 1927, in approving a certificate of convenience 
to operate as a motor transportation company between two points 
P.U.R.1928C. 
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within the state ordered that a “25-ride bearer” ticket be used by noi 
more than two passengers on the same trip to solve the difficulties 
that would otherwise arise when a man and his wife were riding at 
the same time without two such tickets. The Commission permitted 
the applicant to allow this exception only in such situation and pro- 
vided that it should not be used as a precedent for other cases. 

b. Electric. 

The Michigan Commission, in Re Southern Michigan Light & P. 
Co. E-185, Dec. 8, 1927, approved, without passing upon the reason- 
ableness thereof, an inauguration of a change in combined rate 
schedules for cooking and refrigeration to apply the same to com- 
mercial customers having this kind of service. The differential had 
previously applied only to domestic consumers under combined 
schedules. 

c. Ferries. 

A ferry company will not be allowed to increase a rate voluntarily 
established as its proportion of a joint rate for a through route with 
motor bus companies, where the ferry company earns a substantial 
return and has not been damaged by the through rate, and where the 
motor bus companies established their through business upon the 
basis of the ferry rate which through business has materially in- 
creased. Re Yost Auto Co. (Wash.) Nos. 5910, M-36, 6006, March 
26, 1927. 

d, Gas. 

In Re Central Illinois Pub. Service Co. No. 17878, Feb. 8, 1928, 
the Illinois Commission authorized a reduction of heating quality 
for gas distributed by a main ten miles long, and it was stated that 
the company had filed a schedule of rates for gas service that showed 
an average reduction of approximately 6 per cent below the rates 
previously in effect in order that the customer might receive as 
many British thermal units per dollar as were received under the old 
rate. 

In Re South County Pub. Service Co. Order No. 11994, Nov. 1, 
1927, the Rhode Island Commission approved a petition of a gas 
utility for authority to file a tariff on short notice where it was 
shown that the demand for gas was increasing in the territory served 
because of building heating service becoming more profitable, and 
that at such time there was no building heating nate available in 
the territory. The utility petitioned that the statutory notice be 
waived and the rate made available on short notice in view of the 
fact that it was lower than the present commercial rate, and that 
there were some customers who would be glad to take advantage of 
the service during the winter. Approval was accordingly given. 
P.U.R.1928C. 
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e. Railroad, 


1. In general, 

In San Francisco Milling Co. v. Southern P. Co. Decision No. 
18995, Case No. 2361, Nov. 5, 1927, the defendant carrier alleged 
that the only route available for traffic for northern origin points des- 
tined to a terminus in question was through a circuitous route, 
and hence the milling point, San Francisco, was not directly “inter- 
mediate,” via this route. The California Commission found that 
there was a back haul service from San Francisco directly to the 
terminus where the carrier had already published specific rates. The 
previous rates were accordingly found excessive and reparation was 
ordered. ® 

In determining the correctness of a freight rate established by a 
railroad company covering shipments from loading point to destina- 
tion, all items of cost and expense to the carrier, incident to the 
shipment, must be taken into account, including cost and expense 
of switching and spotting cars for unloading, and particularly so 
where conditions attendant at delivery points are such as to sub- 
stantially increase cost to carrier; and a freight rate that does not 
embrace a reasonable profit over and above actual cost and expense 
te the carrier is not a reasonable rate. New York C. R. Co. v. Public 
Utilities Commission, No. 20072, 116 Ohio St. 120, 155 N. E. 862, 
March 15, 1927 

A freight tariff from which words have been omitted by inadvert- 
ence or through a clerical error should be interpreted so as to carry 
out the intent, when it can be ascertained from the context. Gunni- 
son Sugar Co. v. Public Utilities Commission, No. 4437, — Utah —, 
256 Pac. 790, March 25, 1927. 


2. Commodity rates. 


A low railroad rate for cull and other inferior apples should not be 
cancelled merely because some shippers falsely bill first class apples 
as being the inferior grade, since it is the carrier’s duty to police the 
shipment. Re Denver & R. G. W. R. Co. (Colo.) Investigation & 
Suspension Docket No. 80, Decision No. 1214, April 4, 1927. 

The scrap iron rate and not the steel bar rate should be applied to 
returned steel bars of special dimensions for the particular use of 
the purchaser which are returned to the shipper because of error in 
the dimensions that makes the bars worthless for any purpose except 
resmelting. Manufacturers Asso. v. Chicago & E. I. R. Co. (Ill.) No. 
15756, March 16, 1927. 

A freight tariff should be interpreted as the rate on sugar in cents 
per 100 pounds when the heading on rate sheets devoted wholly to 
sugar indicate such a basis, although the first part of the sugar tariff 
P.U.R.1928C. 
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begins on a rate sheet at the top of which is a stone tariff with head- 
ing indicating a rate per ton of 2000 pounds, and no new headings 
appear over the sugar rate on the lower half of the rate sheet, especial- 
iy when a sugar rate per 2000 pounds on this first sheet would be 
without reason, and the recognition of such a difference would result 
in consequences so mischievous and absurd as plainly to defeat the 
spirit and purpose of the law. Gunnison Sugar Co. v. Public Utili- 
ties Commission, No. 4437, — Utah —, 256 Pac. 790, March 25, 
1927. 


f. Telephone. 
1. In general, 


The joint owners of a telephone toll line should make an agreement 
whereby each utility should pay to the other a reasonable amount 
for the use made of the other’s plant and facilities by the means of 
the line. Northwestern Illinois Utilities v. Lanark Mut. Teleph. 
Co. (Ill.) No. 16756, March 9, 1927. 

It would be a reasonable agreement for the joint owners of a tele- 
phone toll line between exchanges not a great distance apart to 
charge a basic 10-cent station-to-station rate and a 15-cent person- 
to-person rate, the company originating the call to retain 60 per cent 
of the reveneue and to pay the balance to the terminating company. 
Ibid. 

In Re Liberty Teleph. Utilities Co. No. 8972, Dec. 28, 1927, the 
Federal Court for the district of Indiana had ordered that the 
Publie Service Commission of Indiana be enjoined from attempting 
to enforce its previous order regarding the rates of the petitioner 
which the court found unlawfully confiscated the utility’s property 
and that such order was void. Upon the further order of the Court 
that the Commission be enjoined from interfering with the putting 


Nx 


into effect rates to make a return of 7 per cent on its specified 
valuation or to the deduction of a depreciation charge the minimum 
of which was fixed by the court, and the amortization of the expenses 
of the rate hearing over a period of four years, the Indiana Commis- 
sion, in compliance with such mandate, put into effect a schedule of 
rates as required to raise the gross amount set out in the court order. 

In approving an increase of rates, in Re Arcadia Teleph. Co. Ap- 
plication No. 6741, June 28, 1927, the Nebraska State Railway Com- 
mission held that although a rate of $1.65 net per month for farm 
line service was slightly higher than in other independent exchanges 
of similar size, it was justified by the fact that the farm lines were 
considerably longer in this exchange and the typography of the 
country called for greater maintenance expense. 

2. Toll charge. 

The California Commission, in Re Pomona Valley Teleph. & 

P.U.R.1928C. 
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Teleg. Union, Decision No. 19020, Application No. 13308, Nov. 
7, 1927, in approving an application of two neighboring exchanges 
for the establishment of toll rates instead of free interexchange serv- 
ice, decided that the best grade of telephone service could not be 
given over lines when there were two separate and distinct corpora- 
tions owning and operating them. The Commission further stated: 
“We would feel more certain of good telephone service being given 
between two communities if the participating operating companies 
would receive compensation for each call completed and an expense 
without revenue when calls were not completed instead of greater 
expense when more calls were offered as is true in the case before us.” 

The Minnesota Railroad & Warehouse Commission, in Re Mankato 
Citizens Teleph. Co. M-1740, Dec. 29, 1927, approved an application 
for authority to establish a telephone toll rate between two nearby 
neighboring towns where the conditions of the connecting lines over 
which service had previously been rendered under a contract between 
the companies on the basis of a flat annual sum paid by one company 
to the other, was in such a bad state of repair that immediate ex- 
penditures were necessary which could not be effected without in- 
creasing the annual flat rate and the charges to subscribers of the 
small exchanges which were not paying operating expenses. The 
Commission was of the opinion that a toll charge would reduce the 
traffic and tend to curtail future unnecessary messages and that a 
discontinuance of the flat charge would reduce the expenses of the 
smaller company and place the cost of service directly upon the 
users without necessitating an increase in monthly rates of the gen- 
eral subscribers. 

The Commission will not allow a special toll charge where it ap- 
pears that the cost of such toll service is included in the charge made 
for local exchange service. Re Middle States Utilities Co. (Mo.) 
Case No. 5190, Sept. 3, 1927. 

The Nebraska State Railway Commission, in Re Northwestern 
Bell Teleph. Co. Application No. 7024, Nov. 17, 1927, approved an 
application for authority to reduce certain intrastate toll rates for 
distances exceeding 390 miles, where it appeared that rates for in- 
terstate messages originating and terminating at its exchanges that 
were carried over the toll lines of a national company were lower 
than the corresponding rates for the same distance of intrastate 
messages, thereby causing inconsistencies between the long haul rate 
of the same distance. The reduction was calculated to produce a uni- 
formity of rates for messages of both interstate and intrastate char- 
acter. 

3. Free interexchange. 

In Re Hoopeston Teleph. Co. No. 17068, Nov. 23, 1927, the 

P.U.R.1928C. 5 
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I|linois Commerce Commission denied an application of a telephone 
utility to discontinue free interexchange service between three towns 
In its system and to establish a toll rate, upon a finding that present 
rates were yielding a return of 8.11 per cent on the fair value of thie 
property, and that the proposed rate would increase the revenues 
to vield a return of 9.04 per cent upon the fair value of the property, 
which the Commission thought suflicient. 

The Indiana Commission, in Re Citizens Teleph. Co. No. 9147, 
Dec. 30, 1927, having given due weight to evidence tending to show 
that a recent installation of automatic or disc telephone service in the 
territory served would add some additional labor in the exchange 
service to accommodate the patrons talking between neighboring 
exchanges, and that the present toll lines were inadequate to take 
care of the service in an acceptable way, entailing considerable recon- 
struction, considered that the citizens of the two towns had been long 
connected by free service and was not convinced that sufficient evi- 
dence had been presented to cause a disturbance of this long estab- 
lished practice in view of the fact that none of the patrons from one 
of the towns were present at the hearing to protest or consent to the 
terms of the petition which was accordingly denied. 

Authority to eliminate free interexchange service between towns 
was denied where it appeared that one town is the center of a number 
of communities situated within a few miles of each other, that the 
residents of these communities had long been accustomed to the free 
communications with professional men and merchants in the town, 
that residents had considerable business with the county officials at a 
county seat, and that the stockholders of a connecting farmers’ line 
had no desire for a toll charge. Re Osgood Teleph. Co. (Ind.) No. 
8649, March 25, 1927. 

g. Water. 

In Re Southern California Utilities, Decision No. 18975, Applica- 
tion No. 13305, Oct. 28, 1927, the California Commission felt that, 
because of the dissatisfaction expressed by consumers over a multiple 
minimum charge which provides for the payment of a monthly 
minimum charge by each user where water is furnished to more than 
one consumer through one meter, it was advisable to eliminate this 
type of rate structure. This action was conceded to result in a sub- 
stantial loss of revenue to the utility, which would have to be com- 
pensated in a revised schedule, and the rates set out in the order were 
designed to produce sufficient revenue to permit such elimination 
without impairing a fair return, 

P.U.R.1928C. 
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ILLINOIS COMMERCE COMMISSION, 


MUNICIPAL CORPORATION OF ALEDO et al. 
v. 
ILLINOIS NORTHERN UTILITIES COMPANY, 
[No. 17906.] 


Rates — Reasonableness — Matcrial evidence — General rate struc- 
ture. 

1. Exhibits as to the general rate structure of a utility whose 
rates were under attack for unreasonableness and discrimination were 
permitted, notwithstanding the fact that the complaint was made only 
as to certain rates, in view of the fact that they would be material 
if a reduction were sought or could be otherwise used to show the 
general rate situation and financial condition of the company, p. 69. 

Rates — Electricity — ‘‘Room rate’? — Basis for demand charge. 

2. The room basis of electric rates permits of the recognition of 
the demand feature in a rate schedule without having the effect of 
penalizing the consumer for the installation of extra or additional 
sockets and outlets, thereby encouraging the increased use of current, 
p- 71. 

Rates — Electricity — ‘‘Room rate’ — Basis for demand charge. 

3. The room basis differentiates between the small and the large 
domestic consumers, and permits the small householder to earn as 
good a rate as the large householder, a condition not easily attained 
under other forms of rate, and is on the whole, favorable to the con- 
sumer, fair to the utility, and just and reasonable in application, p. 71. 

Discrimination — Between localities — Electricity. 

4. The fact that the rates of an electric company are not the 
same in all of the different communities served by it over transmission 
lines does not necessarily indicate discrimination between localities, p. 
72. 

Rates — Electricity — Service area — Optional rate. 

5. It ean not be inferred that an optional rate established in one 
part of the total territory served by an electric utility should be an- 
nulled, from the mere fact that the rate is not available to the other 


communities served by the same utility, p. 72. 


[February 8S, 1928.] 


Compxiaint of municipal corporation against an electric util- 
ity as to electric rates; overruled and denied. 


By the Commission: On December 16, 1927, a complaint 
was filed in the above entitled matter on behalf of the munici- 
pal corporations of Aledo, Keithsburg, and New Boston, in 
Mercer county, Milledgeville in Carroll county, Geneseo in 
P.U.R.1928C. 
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Henry county, and Nelson in Lee county. An answer was filed 
by the Illinois Northern Utilities Company on January 12, 
1928. On the same date an amendment to the complaint was 
filed so as to include as an additional complainant the city of 
Erie, Whiteside county. <A hearing in the matter was held 
at the offices of the Commission in Chicago on January 12, 
1928. At the said hearing the various petitioners were repre- 
sented by Messrs. Thomas H. Taylor and L. S. Meyer, their 
counsel, and the respondent was represented by Messrs. Ralph 
D. Stevenson, Henry 8. Dixon, and John K. Devine. The 
cause was continued until January 26, 1928. On the last men- 
tioned date a further hearing was held at the offices of the Com- 
mission in Chicago, the complainants and respondent being rep- 
resented by counsel as before. The taking of evidence closed 
on January 26, 1928, and the cause is now before the Commis- 
sion for determination. 

The complaint alleges that the rates of the Illinois Northern 
Utilities Company, particularly for residence electric lighting 
service, in the municipalities named as complainants, are un- 
reasonable and discriminatory, that the rates are not applied 
alike to all consumers, and that the rates for municipal water 
pumping give rise to discriminations between municipalitics. 

On behalf of the complainants a full statement of the cause of 
complaint was made by Mr. Thomas H. Taylor, of counsel, and 
testimony was introduced by Mr. L. S. Mayer and by Honora- 
ble L. Marey Parkman, mayor of wAledo. No exhibits were 
presented by the complainants. The respondent introduced the 
testimony of Mr. W. D. Hart, its general contract agent, who 
testified as to the rates under consideration and their efiect, and 
presented respondent's Exhibit 1; being a comparative state- 
ment of residence service data for the four months’ period end- 
ing December 22, 1927, and for the same four months of the 


year 1926, covering all of the territory served by the respend- 
ent. The respondent also introduced the testimony of Mr. R. 
B. Tulpin, assistant secretary of the Central Illinois Publie 
Service Company. This witness testified to a certain exhibit 
marked Exhibit 2, and admitted in evidence, which consists of 
1 study of the general rate structure as applied to residence 
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lighting service in the territory served by the Central Ilinois 
Public Service Company. This exhibit sets forth the results 
of a very comprehensive study of the effect of various forms 
of rates in a large number of communities in territory generally 
comparable with that of the LUlinois Northern Utilities Com- 
pany. The respondent also presented as its witness Mr. J. C. 
Gratf, auditor of the Illinois Northern Utilities Company, who 
identified and gave testimony in respect to exhibits designated 
as respondent’s Exhibits 3, 4, 5, 6, 7, and 8. The said Exhibits 
3 and 4 are charts showing the variation, respectively, in the 
cost of coal per ton to the respondent and variation in the aver- 
age yearly wage per employee over the period from 1914 to 
1928. The other exhibits mentioned set forth data compiled 
from the respondent’s accounting records and relate to expen- 
ditures for additions, extensions, purchased property, revenues, 
and expenses, and service costs in connection with minimum 
bills. The respondent also presented as a witness Mr. H. E. 
Bartlett, consulting engineer, who had prepared and gave tes- 
timony in respect to an estimate of the approximate cost to 
reproduce the electric utility properties of the Illinois Northern 
Utilities Company as of November 30, 1927. ‘The said esti- 
mate was admitted in evidence as respondent’s Exhibit 10. The 
respondent also called as its witness Mr. T. P. Larkin, district 
superintendent in its district F, which includes the city of 
Aledo. This witness gave testimony as to the method of ap- 
plying rates in effect in that district, and particularly as to 
an optional rate for residence lighting service in the city of 
Aledo. 

[1] Objection is made by the complainants to the admis- 
sion of several of the exhibits above mentioned and to much of 
the testimony in support thereof. Complainants’ objections 
are based upon the ground that the exhibits and testimony are 
irrelevant to the issue because the complainants do not claim 
that the general rate structure of the respondent company is 
unreasonable in the sense of permitting the company to earn 
an excessive return, but only claim that certain rates are dis- 
criminatory and unjust. Counsel for the respondent states in 
the record that the foregoing exhibits and testimony are offered 
P.U.R.1928C, 
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on the theory that the complaint asked for a reduction in rates 
and if that be the case, the exhibits and testimony are material 
but if the complaint does not seek a rate reduction, the exhibits 
will illustrate the general rate situation and the financial con- 
dition of the respondent company. The said exhibits and testi- 
mony were admitted in evidence. 

The evidence shows that the territory comprising in large 
part the area served by the respondent as district F and in- 
cluding the municipalities named as complainants in this cause 
were served some few years ago by the Tri County Light & 
Power Company. The properties of the Tri County Light & 
Power Company were purchased by the Illinois Northern Util- 
ities Company and have since been operated in connection with 
the general electrical system of the said company. Witnesses 
for the respondent have admitted that there is a considerable 
diversity in the rates for service in the said district F as com- 
pared with the remaining territory of the Illinois Northern 
Utilities Company, and have stated that the respondent has 
for some time -been engaged in a rate study with the object of 
eliminating such diversity and establishing a more nearly uni- 
form rate structure throughout its entire territory. 

[u furtherance of its program as to rate revision, the Illinois 
Northern Utilities Company, on August 19, 1927, filed certain 
revisions of its rates for residence lighting service. These re- 
vised rates were permitted by the Commission to become effec- 
tive as of September 1, 1927. ‘The said rates constitute a ma- 
terial reduction in the cost of service to the consumer and also 
have the effect of reducing the gross revenue of the respondent 
company by the amount of $85,000 to $90,000 per year. A 
certain optional rate for residence lighting in the city of Aledo 
has been effective since May 20, 1919, and this optional rate 
is not superseded by the new rates tiled as aforesaid, but is 
continued in effect, thereby giving consumers in the city of 
Aledo the choice between two rates for residence lighting serv- 
ice. These optional rates are not etfective in any territory ex- 
cept the city of Aledo. ln the proceedings in this cause the 
complainants have moved that the respondent company be -re- 
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quired to extend the optional rate effective in Aledo to its entire 
territory. 

The respondent company has also taken action to revise its 
rates for general power service. Proceedings in reference to 
the rates for this class of service were had before the Commis- 
sion in Docket Case No. 17993 and by order in the said case 
a certain revised schedule of rates was authorized and approved. 
Such revised power rates were filed by the Illinois Northern 
Utilities Company on February 3, 1928, effective as of Febru- 
arv 1, 1928, throughout all of the territory involved in this com- 
plaint. The record indicates that the power rates so filed and 
revised will result in savings to the consumer of approximately 
$30,000 per year. The evidence indicates that with the reduc- 
tions and revisions recently made in rates for various other class- 
es of service, the present rates for commercial lighting are out 
of line with the general rate structure and that the revision in 
the said rates should properly be made. 

(2, 3] The complaint and the evidence in support thereof is 
directed especially to the rate filed by the respondent and made 
cifective as of September 1, 1927, applying to residence lighting 
service. This rate is of the so-called demand type and it is so 
arranged that the consumer’s demand, for purposes of applying 
the rate, is determined by the number of rooms in each residence 
served. The rate in effect prior to September 1, 1927, was also 
of the demand type, but maximum demand was determined by 
count of the outlets, or sockets, in the premises of the various con- 
sumers, instead of by the number of rooms. It is alleged, among 
other things, that the basing of the demand upon the number 
of rooms instead of the number of sockets leads to discrimina- 
tions between consumers. The record contains a large amount 
of data showing the actual application of such rates in other 
znd comparable communities and the evidence as a whole justi- 
fies the conclusion that the socalled room basis is equitable and 
that a rate incorporating this feature has important advantages 
ever the other demand forms of rate now in use. The said room 
basis permits of the recognition of the demand feature in a rate 
schedule without having the effect of penalizing the consumer for 


the installation of extra or additional sockets and outlets. The 
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room basis, therefore, encourages the increased use of electricity 
by permitting the householder to install outlets, sockets and ap- 
pliances wherever most convenient without being penalized for so 
doing. The room basis also differentiates between the small and 
the large domestic consumers, and permits the small householder 
to earn as good a rate as the large householder, a condition not 
easily attained under other forms of rate. The demand rate, 
room basis is shown to be, on the whole, favorable to the consum- 
er, fair to the utility company, and just and reasonable in ap- 
plication. 

(4, 5] Complaint is also made as to the optional rate which 
is now effective in Aledo, but is not effective in other territory 
served by the respondent company. It is alleged that in apply- 
ing this rate discriminations are made between consumers. The 
evidence shows, however, that where either rate might apply to 
a consumer it is the practice of the respondent company to bill 
the consumer under the rates that will give the lower bill, also 
that any consumer, upon application to the company, may ob- 
tain service under whichever rate he may choose. A motion is 
made to the effect that the company be required to extend the 
Aledo optional rate to its entire svstem. The fact that the rates 
of a transmission line electric company are not the same in all 
the different communities served by it does not necessarily in- 
dicate discrimination between localities. The evidence in this 
case does not support the proposition that the Aledo optional 
rate should be extended to cover the entire territory of the Illi- 
nois Northern Utilities Company, and it cannot be inferred that 
this should be done, or that the optional rate should be annulled, 
from the mere fact that the said rate is available in one city and 
not in the other communities served. The same remarks are ap- 
plicable to the points made in respect to the variation in the 
rates for municipal power pumping as between the different 
communities, but as to these rates it is shown that the respond- 
cnt proposes to make certain adjustments in connection with the 
general revision of its rate structure. The Commission will re- 
tain jurisdiction for the purpose, if necessary, of further inves- 
tigation of this phase of the matter. 

The Commission having considered the record herein and be- 
ing fully advised finds as follows: 

P.U.R.1928C. 
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(1) The Commission has jurisdiction of the parties and sub- 
ject matter hereto. 

(2) The rate for residence lighting service applicable in the 
communities herein named as complainants and made effective 
as of September 1, 1927, is a reasonable form of rate, is not ex- 
cessive and is not unjustly discriminatory as between consumers 
or between localities. 

(3) The Illinois Northern Utilities Company should be re- 
quired to present for the consideration of the Commission not 
later than May 1, 1928, schedules covering commercial lighting 
rates involving a reduction in rates for this class of service. 

(4) The optional rate for residence lighting in the city of 
Aledo is not so applied as to cause unjust discrimination between 
consumers. 

(5) The evidence does not establish sufficient reason for ex- 
tending the optional rate for lighting service now effective in the 
city of Aledo to other territory of the Illinois Northern Utili- 
ties Company. 

(6) The complaint filed herein on December 16, 1927, is not 
sustained by the evidence, except in so far as otherwise indicated 
herein, and the said complaint should be dismissed. 





NEVADA PUBLIC SERVICE COMMISSION, 


CITY OF WINNEMUCCA 
v. 
WESTERN STATES UTILITIES COMPANY. 
{I. & S. Docket No. 45.] 


Depreciation — Factors to be considered as basis. 

1. Depreciation should be considered on the basis that the property 
will continue to function indefinitely and not from a standpoint of 
eventual elimination of the entire capital investment, p. 75. 

Depreciation — Accrued — Proper replacement reserve as measure. 

2. Estimates for accrued depreciation should represent a sum which 
should be in a reserve to provide for the replacement of such items 
of equipment as are not ordinarily made through current maintenance 
as a part of the operating expense, p. 75. 

P.U.R.1928C. 
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Valuation — Used and useful property — Incomplete structures — 
Unused rights. 

3. An allowance for an incomplete and unused water tunnel and 
for land with water rights which were never put into public service 
were not permitted to be included as used and useful property of a 
water and electric utility in a rate-making valuation, p. 75. 

Valuation — Working capital — Water and electric utility — One 
month’s erpenses, 

4. Working cash capital was reduced to $3,900 for a water and 
electric utility on the theory that one month’s operating expenses should 
have been sufficient cash, p. 75. 

Valuation — Water rights — Water and electric utility. 

5. No separate allowance for water rights was permitted where 
an analysis by the Commission engineers indicated no material value 
to the company over and above the actual costs of acquisition and 
development of the existing water rights, p. 75. 

Valuation — Going value — Separate allowance — Water and electric 
utility. 

6. No separate or additional allowance for going value should be 
made where utility property has been valued as a going concern and not 
at a junk or liquidation value, p. 75. 

Return — Water and electric utility — Factors affecting earnings. 

7. No general reduction in rates of a water and electric utility 
was made where a return of 11.5 per cent on the fair value was 
indicated, in view of the fact that a reduction of gross earnings to 
diminish the return to an admittedly fair rate of 8 per cent would 
result in an average reduction of only 1.8 per cent in all rates, and 
a probable increase in taxation and operating expenses would be likely 
to absorb such margin of excess, p. 78. 

Rates — Water — Hydrant rental charge to municipalities. 

8. Such charges should be made to a municipality for hydrant 
service, Which can be taken care of through taxation and paid in a 
substantial part by non-users of utility service, as to make the rate 
burden as light as possible for small domestic consumers, p. 78. 


[January 31, 1928.] 


Compuarnt by city against alleged excessive water and elec- 
tric rates; dismissed. 

Appearances: W. H. Simmons, Commissioner, George W. 
Malone, Commissioner, Frank B. Warren, Secretary, for the 
Commission; E. J. Condon, President, R. J. Walling, Manager, 
for the Western States Utilities Company; J. A. Langwith, 
City Attorney, for the city of Winnemucca. 

Simmons, Commissioner: This proceeding arose upon com- 


plaint of the city of Winnemucca, through its city council] and 
P.U.R.1928C. 
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city attorney, against the level of rates maintained by the West- 
ern States Utilities Company, hereinafter called the Company, 
for water and electric light and power services in the city of 
Winnemucca. Particular complaint was made against the 
charges for hydrant rentals to the city of Winnemucca. Hear- 
ing on this complaint was had in Winnemucca on July 21, 1927 
and action by this Commission has been withheld pending the 
result of a conference to have been held between the city oft- 
cials and the management of the Company. We are now in 
receipt of advice from the city of Winnemucca, under date of 
January 17, 1928, that no conference has been held due to the 
failure and refusal of the Company’s representatives to partici- 
pate in such conference. The matter is, therefore, before us 
for decision on the record made in July 1927. 

The general allegation is made that ates are too high and 
that the Company is earning considerably more than a fair re- 
turn on the Company’s property used and useful in the public 
service. We will consider first the value of the Company’s 
plant for rate-making purposes. 

[1-6] The Company submitted a valuation of the plant, 
based on reproduction cost theory at 1925 prices, to July 31, 
1925. The cost te reproduce new is given as $410,680 and 
in its present depreciated condition $380,960. It is to be noted 
that the plant is depreciated only about 7.5 per cent. We would 
eall attention to a statement by the appraisal engineers in their 
report as follows: “We have not considered depreciation from 
the standpoint of the eventual elimination of the entire capital 
investment but rather on the basis that the property will con- 
tinue to function indefinitely. The amount of our estimate for 
accrued depreciation may, therefore, be said to represent a 
sum, which, in our judgment, should be in a reserve to provide 
for the replacement of such items of equipment as are not ordi- 
narily made through current maintenance as a part of operat- 
ing expense.”” This language is in accord with the rules govern- 
ing classification of accounts prescribed by this Commission. 
The matter of depreciation is referred to here in connection 
with annual depreciation rates sought to be applied by the ac- 


countants who also made a report on this property as of July 
r.U.R.1928C. 











NEVADA PUBLIC SERVICE COMMISSION. 


~i 
[o>] 


31, 1925. The engineering appraisal contains an item of $77,- 
660 for estimated overhead costs during construction, which 
amounts to 24.06 per cent of the physical property value. In 
uur view this is clearly excessive. The estimate is not sup- 
ported by anything so far as we are informed, being merely 
estimated percentages of physical values applied to suit the 
particular appraiser. Our experience indicates that 15 per 
cent is a fair figure for overhead in this particular utility. 
There is also included in the appraisal an item of approxi 
mately $3,000 for an incomplete water tunnel, which has never 
been used, also an item of $10,000 for land with water rights, 
which has likewise never been put to any use in serving the 
public. The only property to be considered is that present] 
used and useful in the public service and these two items should 
be eliminated. Additions to plant from July 31, 1925 to Janu- 
ary 1, 1927 total $23636.78 after deducting $17,902.81 shows 
as work under construction in the 1926 annual report. Working 
cash capital should be reduced to $3,900, inasmuch as one 
month’s operating expense should be sufficient eash. Mate 


} . 


rials and supplies are taken as stated in the appraisal. After 
making the above adjustments, the fair reproduction cost on 
January 1, 1927 is $358,680.78. It was stated by the presi- 
dent of the Company at the hearing that the appraisal did not 
carry any value for water rights. In this connection we would 
call attention to the following statement by the appraisal en- 
gineers: “We have made a study of the possible value te the 
Company of the water rights held in connection wita the va 
rious wells and ‘Water Canyon’ developments which are util 
ized in furnishing a portion of the electric energy requirements 
as well as providing the only source of water supply to the city 
of Winnemucca. The statistical data and other operating rec- 
ords which are essential in an analysis of this kind were found 
to be inadequate and unreliable for the purpose. Based on such 
information as was available, our analysis indicates no mate 
rial value to the Company over and above the actual costs of 
acquisition and development of the existing water rights.” 
The property was valued as a going concern, not at its junk 
P.U.R.1928C. 
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or liquidation value, and we ean find no separate or additional 
sum which should be added as “going value.” 

The books of the Company, from the accountant’s report, 
show investment to January 1, 1927 to be $369,310.52. This 
figure is depreciated and includes estimates for overhead costs 
on electric department of about 27 per cent and on the water de- 
partment of about 23 per cent. We do not believe there are any 
supperting records for these costs. We have no record of the 
market value of the stock and bonds outstanding properly charge- 
able to the Winnemucca plant. It is noted, however, that the 
stock and bonds of the Western States Utilities Company were is- 
sued to cover the purchase of four utility properties, and we have 
no knowledge as to what portion of the outstanding stock and 
bonds is represented by the Winnemucca plant. The books of the 
Company show a total of $278,712.75 outstanding stock and 
$297,000 outstanding bonds, to cover all four properties operated 
by the Company. 

After a consideration of all available data which is relevant, 
we have reached the conclusion that $350,000 represents the 
fair present value of the property of the Company at Winne- 
mucea, fairly used and useful in the public service at this time, 
us of January 1, 1927. 

Net earnings of the company, available for interest and divi- 
dends for the year 1926, as shown by the annual report, are 
$40,269.32. The accounting report as of July 31, 1925, sug- 
gests an increase of $8,412.81 for annual depreciation expense 
for the electric department and $4,408.14 for the water depart- 
ment. We would refer to the statement of the basis of the 
engineering appraisal, quoted above, wherein no account was 
taken of service life or theoretical depreciation, and the plant 
was valued at approximately 93 per cent of new, although some 
portions have depreciated at least 50 per cent theoretically. 
Under the system of accounts prescribed by this Commission, 
there is ne provision for theoretical depreciation expense, based 
on estimated service life. Only sufficient money is placed in 
what is termed a “retirement reserve” to replace equipment 
which, in the judgment of the company, will be retired in the 
P.U.R.1928C. 
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following year. Under this state of facts, the charges to retire- 
ment expense as shown in the annual report for 1926 are prop- 
er. The accountants also suggest an increase in operating ex- 
penses for 1926 of approximately $900 to cover a portion of the 
general office expense at Chicago chargeable to the Winne- 
mucca plant. 

(7] The net return to the Company for 1926, using the 
above figures for fair value and net return, was approximately 
11.5 per cent. An 8 per cent return may ordinarily be con- 
sidered fair in a community such as Winnemucca, it being a 
fairly permanent, long life, community, having due regard to 
prevailing rates of interest and other relevant matters. <A re- 
duction in rates to bring the net return down to an 8 per cent 
basis would only amount to $1,400 reduction in gross earn- 
ings, or an average of 1.5 per cent reduction in all rates. Taxes 
for 1927 for this Company, assuming the estate, county, and 
city rates remain the same as for 1926, will be increased $1,- 
055.50 due to an increase in the assessed valuation for 1927. 
Operating expenses for 1926 should also properly include some 
amount for expenses at the Chicago office, actually covering 
services for the Winnemucca utility. 

It appears to us that there is not room at this time for a 
veneral reduction in rates, if the Company is to be permitted to 
go forward and properly maintain and operate its property and 
be able to make the necessary additions and betterments from 
time to time. 

[8] The city attorney strongly urged that rates charged the 
city of Winnemucca for electric and water services, particu- 
larly hydrant rentals, be either reduced or eliminated. This 
Commission fixed hydrant rentals in Winnemucca and other 
cities in Nevada in the first instance largely in lieu of an in- 
crease in rates to the general public. We believe it would be 
unwise to make any adjustment of hydrant rentals downward, 
even if some reduction in revenue were justified at this time. 
Hydrant rentals are borne, through general taxation, by large 
utility corporations in a substantial measure, thus lifting a 
part of the burden of maintaining the utility from the shoul- 
lers of the local residence and business consumers. The West- 
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ern States Utilities Company itself pays a substantial percent- 
age of the hyrant rentals at Winnemucca through taxation. We 
feel that the rate burden should be made as light as possible 
for the small domestic consumer and this can best be accom- 
plished through charges to the municipality for services, which 
charges are taken care of through taxation and paid in a sub- 
stantial part by nonusers of service from the utility. 

There was some complaint that meters were not read at regu- 
lar intervals. If this has been a practice in the past, it should 
be corrected at once. There is no need for a variation of more 
than two or three days from month to month. 

In view of the foregoing, the complaint of the city of Winne- 
mucea must be dismissed. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


RE E. I. DUPONT DE NEMOURS & COMPANY. 


Commissions — Jurisdiction over contracts. 

1. For contracts to be subject to the jurisdiction of the Com- 
mission it is necessary for at least one party to each of such contracts 
to be a public utility as defined by the Public Utility Act, p. 80. 

Commissions — Jurisdiction over contracts with special consumers 
— Electric utilily. 

2. A contract by which an electric utility is required to construct 
an additional line of poles to serve an industrial consumer which in 
turn is bound: to take service for a number of years, at a compensation 
sufficient to amortize the capital expenditure, falls within the class 
of contracts for special service between public utilities and certain 
consumers that do not require the approval of the Board, p. 80. 


Contracts — Effect of Commission approval — Electric utility. 

3. All contracts for service between public utilities and their con- 
sumers are subject to the authority vested in the Board to regulate 
rates and service and approval of the Board in each specific case 
would not prevent an issuance of an order affecting the contract, if 
in the future its terms appeared to be against the interest of the 
public, p. 81. 

Public utilities — What constitute — Authority from state. 

4. A company not incorporated under the laws of the state and 

having no authority as a foreign corporation to do business therein 
P.U.R.1928C. 
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and having no privileges granted to it by the state or any political 
subdivision thereof is not a public utility within the definition of the 
Public Utility Act (§ 15), p. 81. 

Commissions — Jurisdiction and duties — Contracts, 

5. The Board is not required by law to approve of proposed con- 
tracts or any terms thereof, the subject matter of which may at some 
future time require consideration upon the happening of any circum- 
stances within the Board’s jurisdiction, which cannot, however, be 
presently anticipated and may in fact never arise, p. 82. 


[February 2, 1928.] 


AppiicaTion of an industrial manufacturing company for 
approval of agreements with an electric utility and another cor- 
poration; dismissed for lack of jurisdiction. 

Appearance: E. L. Katzenbach, for the petitioners. 


By the Board: In this matter the Bédard is asked to approve 
two contracts which will be referred to hereafter as “ta” and “b.” 
Contract ‘ta’ is between the Delaware River Manufacturing 
Company, referred to hereafter as Manufacturing Company, and 
E. 1. DuPont de Nemours & Company, referred to hereafter as 
DuPont Company. Contract “b” is between the Manufacturing 
Company, the DuPont Company and the Atlantic City Electric 
Company. 

It appears that the DuPont Company proposes to construct at 
Deepwater Point on the Delaware river, between Pennsgrove 
and Pennsville, a plant for the manufacture of dyes. In the 
manufacturing process large quantities of steam will be required. 
In close proximity to the plant of the DuPont Company, it is 
proposed that the Manufacturing Company shall construct a 
plant from which the DuPont Company will be supplied with 
steam and electric energy. This is provided for in contract “a.” 

(1, 2] Contract “b” provides for the transmission by the At- 
lantie City Electris Company of electric energy generated at 
Manufacturing Company’s plant to one or both of the plants of 
the DuPont Company at Repanno and Paulsboro, some distance 
from Deepwater Point. 

In the performance of its part of the contract it will be neces- 
sary for the electric company to place an additional line on its 
poles. The contract binds the DuPont Company to take the 
service for a term of years, the compensation to the electric com- 
P.U.R.1928C. 
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pany to include an amount sufficient to amortize the capital ex- 
penditure. 

The contracts have been executed and are submitted to the 
Board with application for its approval. For both contracts to 
be subject to such jurisdiction it would be necessary for at least 
one party to each to be a public utility as defined by the Public 
Utility Act. With respect to contract “b,” to which the electric 
company is a party, there is no question but that this is subject 
to the jurisdiction of the Board to the extent that the contract 
involves the use of the electric company’s facilities for distribu- 
tion and the charge made for such use. 

The Board however, does not regard the contract as one requir- 
ing its approval to be valid. It seems to fall within the class of 
contracts for special service between public utilities and certain 
of their customers having need for such service. 

[3] The fact that service of a special nature is involved does 
not make the validity of such contracts dependent upon the 
Board’s approval. But all contracts fer service between public 
utilities and their customers are subject to the authority vested 
in the Board to regulate rates and service. The Board cannot 
divest itself of such authority. Approval given of a contract in 
a specific case would not prevent the issuance of an order which 
would affect the contract, if in the future its terms appeared to 
be against the interest of the public served by the utility. 

[4] In the consideration of the contracts, the question has 
arisen whether the Manufacturing Company is a public utility, 
and the contract between it and the DuPont Company is subject 
to the Board’s jurisdiction. The DuPont Company engaged in 
the manufacturing business clearly is not a public utility. 
Whether this is true of the Manufacturing Company depends 
upon whether it comes within the definition in § 15 of the Public 
Utility Act. This includes, among others, every corporation or 
joint stock company that “may own, operate, manage or control 
within the state of New Jersey any electric light, heat, power 
plant or equipment for public use, under privileges granted by the 
state of New Jersey or by any political subdivision thereof.” 

lf the Manufacturing Company comes within this definition 
it is because of the control under the privileges stated of an elec- 
P.U.R.1928C. 6 
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trie light, heat, or power plant or equipment for public use. The 
Manufacturing Company up to the present has had no privileges 
eranted to it by the state or any political subdivision thereof. It 
is not incorporated under the laws of the state, nor does it have 
authority as a foreign corporation to do business therein. The 
Board does not stress this, as it assumes if the contracts are car- 
ried out the Manufacturing Company will obtain the necessary 
authority to do business in the state. 

[5] It is stated by the counsel for the petitioners that the plant 
of the “Delaware River Manufacturing Company could be 
economically constructed if constructed to meet large and grow- 
ing needs. It is the design of the Delaware River Manufactur 
ing Company to become a utility in that it will dispose of its 
surplus electricity to public utilities companies serving the gen 
eral public in all likelihood.” It may be that if the company’s 
design is fulfilled it will be a public utility subject to the Board’s 
jurisdiction. In its present status it cannot be so regarded. 

There is no provision in the statute that requires the Board 
to approve of the proposed contracts or any of the terms thereof. 
The subject niatter of the contracts may at some future time 
require consideration upon the happening of any circumstances 
within the Board's jurisdiction as defined by the Public Utility 
Act. These circumstances cannot now be anticipated and in fact 
may never arise. The Board feels that it should not commit 
itself now in the matter of approval of the purpose and propriety 
of these contracts but should leave the relations of the parties 
where they may always be considered in the light of future 
events. The Atlantic City Electric Company is now a public 
utility under the jurisdiction of the Board. The Delaware River 
Manufacturing Company may subsequently become a public 
utility and the terms of the contract may become in the future, 
by reason of service complaints, rates or security issues, a matter 
for consideration. 

The application asking for approval of the contracts, for the 
reasons heretofore stated, will be dismissed. 

P.U.R.1928C. 





XUM 





XUM 


DEVILS LAKE 8S. LAUNDRY v. OTTER TAIL P. CO. 83 


NORTH DAKOTA BOARD OF RAILROAD COMMISSIONERS. 


DEVILS LAKE STEAM LAUNDRY et al 
v. 
OTTER TAIL POWER COMPANY, 
[Case No. 2855.] 


Rates — Burden of proof in classification of rates. 

1. While a utility is justified in classifying consumers according 
to the use to which the service is put, nevertheless the burden of proving 
the reasonableness of the classification is upon the utility when at- 
tacked, p. 87. 

Rates — Electricity for cooking. 

2. Cooking by electricity comes in close competition with other 
fuel and a low electric rate for this service is generally advisable and 
justified from a development standpoint, p. 87. 

Rates — Electricity — Distribution of cost — Classes. 

3. Consideration should always be given in the determination of 
electric rates to the best possible methods of distributing the revenue 
burden in the most equitable manner as between commercial lighting, 
municipal lighting, general power, cooking, and other uses of the 
service, p. 88. 

Rates — Electricity — Cooking as off-peak service. 

4. Electricity for cooking might properly be referred to as a 
by-product, in view of the fact that facilities necessary to meet the 
demand during the peak load would otherwise be unused if it were 
not for this off-peak service, p. 88. 

Rates — Electricity — Cooking — Ojf-peak service. 

5. A utility is justified in taking on an off-peak cooking load at 
a low rate, provided such rate is suflicient to cover fixed costs and 
some return on the investment, where cooking appliances would not be 
used if the general power rates were charged, p. 88. 

Discrimination — Electricity — Classification of uses. 

6. A difference in rates for various classifications in service does 
not result in discrimination if proper consideration is given to demand 
and load factors in fixing schedules, p. 88. 

Discrimination — Rates — Electricity — Remedies. 

7. The adoption of a cooking rate and a cooking and appliance 
rate, the application of these rates depending on whether a convenience 
outlet is attached to the stove, and a combination light and cooking 
rate, was believed to be a solution of discrimination resulting from a 
misuse of a so-called cooking rate by housewives through convenience 
outlets in cooking ranges permitting them to do their laundry at a much 
lower power rate than regular laundries were allowed, p. 88. 

Discrimination — Electricity) — Appliance sales of utilities — Parties. 

8. Consumers who have purchased and operate electric ranges 
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upon representation by utilities that they could attach all appliances 
to a “convenience outlet” and obtain preferential rates have been made 
parties to a discriminatory practice, p. 89. 
Discrimination — Electricity — Cooling rates — Other appliances. 
9. The practice of permitting electric appliances to be attached to 
electric stoves at cooking rates results in a discrimination and should 
be discontinued, p. 90. 
(February 2%, 1928.] 


Compiaintr by laundry against aileged discriminatory elec- 
tric rates to housewives through certain electric appliances; 


discrimination ordered discontinued. 


Milhollan, President: By formal complaint and _ petition 
filed with the Commission October 22, 1927, the Devils Lake 
Steam Laundry and H. L. Schutte & Company allege that the 
rates charged by the Otter Tail Power Company in Devils Lake, 
North Dakota, are discriminatory, in that the petitioners are 
required to pay a higher rate for electricity for power pur- 
poses than is charged to domestie consumers for cooking and 
beating purposes. <A resolution passed by the City Commission 
ot said city ef Devils Lake joins the petition rs in requesting 
that a time and place be fixed when and where the complaint 
may be heard. A copy of the complaint was served upon the 
Otter Tail Power Company to which no formal answer was 
made. The matter came on for hearing at Devils Lake, pur- 
suant to notice, on November 16, 1927. The following appear- 
ances were entered: 

Appearances: A. L. Johnson, Devils Lake, appearing on 
behalf of the Devils Lake Steam Laundry, petitioner; C. S. 
Kennedy, and R. W. Dyson, appearing on behalf of the Otter 
Tail Power Company, respondent. 

The petitioners, Devils Lake Steam Laundry and H. LI. 
Schutte & Company are engaged in the laundry and meat mar- 
ket business, respectively, in the city of Devils Lake. The Otter 
Tail Power Company is a corporation engaged in the manu- 
facture and distribution of electricity for general lighting and 
power purposes, with generating plants located in a number of 
North Dakota cities, including Devils Lake. The property was 
acquired from the Midwest Power Company approximately 
P.U.R.1928C, 
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three years ago, the Otter Tail Power Company assuming the 
franchise of the former company. 

It appears that prior to the acquisition of this property by 
the Otter Tail Power Company, the laundry company paid a 
flat rate of 5 cents per kilowatt hour for all electricity con- 
sumed for power purposes. The cooking rate at that time 
was also on the basis of 5 cents per kilowatt hour. When the 
Otter Tail Power Company took over the operations, a new 
schedule of power and cooking rates was tiled with the Commis- 
sion. This schedule of rates, now attacked as discriminatory, 
is shown in the following table: 

Cooking. 
4 cents net per kilowatt hour for all current consumed. 


Minimum charge: $3 per stove per month. 
No discount. 
Power. 
For the first 500 k.w.h. per month—7.77¢ per k.w.h. 
For the next 500 k.w.h. per month—6.66¢ per k.w.h. 
For the next 5000 k.w.h. per month—5.55¢ per k.w.h. 
Excess of 6000 k.w.h. per month—4.44¢ per k.w.h. 
Minimum charge: Per month $.75 per H. P. 
Total bill subject to a discount of 10 per cent if paid on or before the 10th 
of the month following that for which the bill is rendered. 

It should be stated in passing that the general lighting rates 
—not at issue in this proceeding—are 12.2 cents for the first 
190 kilowatt hours and scale down to 5.55 cents for all con- 
sumption over 2000 kilowatt hours. 

The reasonableness of the present level of rates in effect at 
Devils Lake is not an issue in this proceeding and no attempt 
was made by either party to attack or justify the level of rates. 
The laundry contended and endeavored to show that discrimi- 
nation resulted from the practice of the Otter Tail Power Com- 
pany in charging a lesser rate for cooking purposes than is 
charged for power purposes. It is contended that the electric 
ranges in use by domestic consumers are equipped with a con- 
venience outlet which permits housewives to attach thereto ap- 
pliances such as washing machines, irons, vacuum cleaners, etc., 
thereby permitting the domestic consumers to obtain service at 
the rate of 4 cents per kilowatt hour. A witness for the laundry 
stated that his wife could do her washing and ironing at home 
and obtain a rate of 4 cents per kilowatt hour, whereas his busi 
P.U.R.1928C. 
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ness institution was compelled to pay the power rate of 7 cents 
for identical purposes; that in fact women were taking in wash- 
ing under these circumstances in direct competition with the 
laundry. It was testified that the laundry was in operation from 
8 o’elock A. M. to 5 o'clock P. M., and that this was all otf-pc ak 
service, whereas the electric ranges were in use a large part of 
the time when the peak load was reached. 

According to the testimony of witnesses for petitioner, it is 
the practice of representatives of the company to solicit and sell 
electric stoves with the understanding that the domestic con- 
sumers may attach appliances to such ranges. The laundry fur- 
ther contends that the alleged diserimination in rates makes it 
difficult for the company to compete and remain in business. 

The Otter Tail Power Company denies that the difference in 
the power and cooking rates results in discrimination. In sup- 
port of its position a number of exhibits were offered and re- 
ceived in evidence, showing the annual billing to the laundry, 
load factors, number of range consumers, number of kilowatt 
hours used for power and cooking purposes, ete. These exhibits 
show, among-other things, that for a 12-month period 82 pow- 
er consumers used 278,916 kilowatt hours for which they paid 
an average rate of .0642, the average load factor being 19 pet 
cent. For the same period there were in use 202 electric ranges, 
with a consumption of 295,552 kilowatt hours for which an 
average rate of .0418 per kilowatt hour was received. Thi 
average load factor was shown to be 445 per cent. For this 
period the Devils Lake Laundry used 11,545 kilowatt hours 
for power purposes, 940 kilowatt hours for irons. Schutte & 
Company used 10,220 kilowatt hours for the 12-month period. 

The record shows that prior to the time the Otter Tail Pow 
er Company acquired the property practically no electric stoves 
were in use in Devils Lake, for the reason, as testified, that the 
rates proposed would not attract the business. When the +4- 
cent rate was established the use of the electrie range increased 
steadily, until today more than 200 homes have adopted this 
form of heat for cooking. 

In justification of the difference in cooking rates as com- 
pared to lighting and power rates, the power company contends 
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that the range customers put a demand on the system of ap 
proximately .83 of a kilowatt and that each customer uses about 
1500 kilowatt hours per annum. In other words that the range 
business gives the company the benefit of a high consumption 
with a low demand, whereas power consumers, such as the peti- 
tioners, give the company a load factor of only 7 to 10 per cent. 

The power company further states that discrimination does 
pot result from the fact that a power consumer pays 7 cents 
per kilowatt hour while a cooking -consumer, who uses appli- 
ances on the range, obtains the service for 4 cents. It is con- 
tended that this is simply a misuse of the rate on the part of the 
consumer. The company’s general manager further testified 
that the rate of 4 cents charged for cooking, taken in conjunction 
with other services, was sufficient to provide for fixed costs 


without throwing any burden upon other classes of service. 
The Issues 


We have previously stated that the level of the rates in effect 
in Devils Lake is not in issue in this proceeding and we pass 
no opinion, in the absence of any showing, as to the reason- 
ableness of any rates. The parties are substantially in accord, 
and the record supports the conclusion, that the issue is wheth- 
er discrimination results from the practice of the Otter Tail 
Power Company charging 7 cents for electricity for power and 
4 cents for cooking. 

This would seem to be an appropriate place to state that the 
situation complained of here is not peculiar to Devils Lake. 
As a matter of fact, similar power and cooking rates are in 
effect in every municipality in North Dakota. 

[1, 2] We have uniformly held that a utility was justified 
in classifying its consumers according to the use to which the 
service is put. The burden of proving the reasonableness of 
the classification might well be placed upon the utility if at- 
tacked. We have also held in other proceedings that cooking 
by electricity comes in close competition with other fuel and 
that a low electric rate for this service is generally advisable 
and justified from a development standpoint. P.U.R.1922E, 
).) 
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[3-5] In the determination of rates, consideration is always 
given to the best possible methods of distributing the revenue 
burden in the most equitable manner as between commercial 
lighting, municipal lighting, general power, cooking, ete. Elec- 
tricity for cooking might properly be referred to as a by-prod- 
uct. For example, the peak load of an electric utility invariably 
comes during the evening hours shortly following dark. To 
meet the demands of this period, the utility must provide it- 
self with facilities adequate to meet the peak load. During 
the daylight hours these facilities would remain unused were it 
not for the development of so-called off-peak service, such as 
power and cooking. It was early recognized that power con- 
sumers might properly constitute another classification and be- 
come entitled to a lower rate because of .1c demand and the 
time the service was required. With the advent of the electric 
stove, a new problem is presented. One of the fundamental 
principles of rate making is that consideration must be given 
to the ability of the consumer to pay—or in other words what 
the traffic will bear. It is common knowledge that few, if any 
cleetrie stoves- would be used if the consumer was required to 
pay the general power rate. It has, therefore, become recog- 
nized as a principle that a utility is justified in taking on a 
cooking load at a lower rate, provided such rate is sufficient to 
cover tixed costs and some return on the investment. Seldom, 
if ever, is additional equipment required to furnish this serv- 
ice and if a utility can utilize more completely its entire facil- 
ities, thus bringing in additional revenue, it is clear that the 
eifect will be to reduce the revenue requirements from other 
services, with resultant lower rates. 

[6] We do not think that a difference in rates for the various 
classifications in service results in discrimination, provided 
proper consideration is given to the demand and load factors 
in the fixing of the schedules. 

[7] Careful consideration of the testimony in this proceed- 
ing impels us to the view that it is the misuse of the cooking 
rate which gives rise to the claim of discrimination, not only in 
Devils Lake, but elsewhere. We believe that the electric util- 
ities themselves are largely responsible for this condition. Prob- 
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ably the great majority of the utilities deal in electric stoves 
and appliances, selling practically at cost, as a means of in- 
creasing consumption. This is very commendable. Where the 
difficulty les is in filing with the Commission a cooking rate 
and then permitting the promiscuous use of all appliances on 
that rate. We recognize the impracticability of policing the 
situation to prevent the so-called misuse of the cooking rate. 
However, it is a condition and not a theory, and must be cor- 
rected. 

We are of the opinion that a practical soiution of the matter 
is to require electric utility companies to file either of three 
rates covering cooking service, the tirst schedule to cover ranges 
not equipped with a convenience outlet. This schedule may 
properly be designated as a “cooking” rate. The second sched- 
ule, applicable to all consumers who have ranges equipped with 
a convenience outlet, to be designated as “cooking and appli- 
ances” rate, and should compare favorably with the power sched- 
ule; or a third schedule which may be designated as a “com- 
bination light and cooking” rate and include the residence con- 
sumers entire household use of lights, cooking, appliances, ete. 

This practice may not prevent an occasional misuse of the 
rate but it will reduce the number to a minimum. 

{8| The consumers of Devils Lake and other cities, who have 
purchased and operate electric ranges upon representations by 
utilities that they could attach all appliances and obtain pref- 
erential rates, have been made parties to a practice which we 
believe results in discrimination. We feel that the burden of 
correcting this situation is upon the utility and not this Com- 
mission. We will respectfully direct the attention of the elec- 
tric utilities to this recommendation and request their earnest 
consideration with a view to voluntarily taking action. Should 
the desired results remain unaccomplished, we will have no al- 
ternative but to institute an investigation upon our own mo- 


tion. 
Findings 


Having carefully considered all the testimony in this pro- 
ceeding, the arguments adduced and the representations mad 
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and being fully advised in the premises, the Commission is of 


the opinion and finds: 
I. 


That the Otter Tail Power Company is justified in classi- 
fying its consumers as between lighting, power, and cooking 
services and that no discrimination results from such classiti- 
cation. 


Il. 


[9] That the practice of permitting electric appliances to be 
attached to electric stoves at the cooking rate results in diserim- 
ination and must be discontinued. 

An order in accordance with these findings will be entered. 


{Order omitted. } 





WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS EX REL. JONES 
& JONES, INCORPORATED. 
v. 
GRAYS HARBOR RAILWAY & LIGHT COMPANY. 
[No. 6140.] 

Service — Electricity — Direct current for elevator — Adequacy. — 
A complaint against inadequate direct current service from a 
trolley line to operate an elevator should be dismissed when it is shown 
that the elevator was installed before alternating current elevators 
had been perfected, if the company did not then and does not now 
furnish direct current service from a commercial line and the service 
to the elevator is as good as it ever was and is as good as can be 

expected from a trolley line. 


{March 12, 1928.] 


CoMPLAINT against electric service furnished for elevator 


operation; complaint dismissed. 


By the Department: This matter came on regularly for 
hearing at Aberdeen, Washington, on the 13th day of January, 
1928, pursuant to notice duly given, before R. FE. Ostrander, 
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examiner; the Department being represented by C. Maynard 
Turner, assistant engineer, and G. E. Krieger, assistant engi- 
neer; E. J. Delbridge, reporter. 

The parties were represented as follows: Walter B. Whit- 
comb, Attorney, Bellingham, for Jones & Jones, Incorporated ; 
Theodore B. Bruener, Attorney, Aberdeen, for Grays Harbor 
Railway & Light Company. 

Witnesses were sworn and examined, evidence was introduced, 
and the Department being fully advised in the premises, makes 
and enters the following findings of fact and order. 


Findings of Fact 


This matter arose upon the complaint of Jones & Jones, In- 
corporated, owner of the Finch Building in Aberdeen, Wash- 
ington, against the electrical service furnished by respondent. 

The Finch Building is a five story ottice building constructed 
about 1910. The building is equipped with an elevator operated 
by direct current electricity furnished by respondent from its 
street car trolley system. The elevator is equipped with a brake 
that is set by springs and is released by electro-magnets which 
pull against the springs. From tests made upon the elevator it 
was determined that 370 volts potential are required to hold 
the brakes in a released position. If the voltage is less, the brakes 
will not release and the elevator cannot be operated. Complain- 
ant states that quite frequently of late the voltage of the current 
offered has been too low to release the brakes and to operate the 
clevator. Complainant states that the unsatisfactory service is 
due to increased freight movement over the street railway within 
the last few years and that the inability to operate the elevator 
has resulted and results in great inconvenience to its tenants. 

Respondent admits that the voltage on the trolley line frequent- 
iy falls very low but insists that such variation in voltage is 
inherent to street car operations. Records were offered showing 
that at all times the voltage at the power house is between 595 
and 600 volts. The track along the Finch Building is a transfer 
point for the three lines operated by respondent. Many cars 
operate over this section of track and current used by these cars 
.in starting frequently reduces the voltage below 370. The recor 
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is conclusive that such variation in voltage is normal to street 
car operations. Evidence was introduced to show that variation 


| 


of voltage on the street car line in Portiand is approximately 
the same as the variation in Aberdeen. 

The record does not bear out complainants contention that 
the variation in voltage has become greater within the last few 
vears. The converters of the power house have at all times been 
operated close to their maximum voltage. There has been no 
increase in the number of street cars operated by respondent. It 
has attached no other customers to its trolley system within the 
last few years. Its freight business has been on the decline. 
In 1923 there were 2,418 freight movements past the building; 
in 1925, 1,343; in 1927, 1,040 movements. 

Respondent suggests that the increased difficulty with the 
clevator in the past two years is due in part to defective main- 
tenance. Testimony was offered to show that the wiring of the 
elevator was in bad condition and that the motor needed over- 
hauling. 

It was suggested that the service could be improved by con- 
structing a feeder line from the Finch Building to the feeder 
tap at West Heron and South Park streets. The cost of this 
installation was estimated by an engineer for the Department 
as $1,021. Witnesses for respondent denied that this installation 
would provide satisfactory service. They also point out that 
the operation of elevators from street car trolley lines is pro 
hibited by the rules of the National Board of Fire Underwriters 
and that construction suggested would be a loss if the under- 
writers decided to enforce the rule. 

The Department is of the opinion that the complaint herein 
must be dismissed. The elevator was installed in the vear 1910. 
At that time alternating current elevators had not been perfected. 
Respondent company did not then and does not now furnish 
direct current service from a commercial line. It was, there- 
fore, necessary to attach the elevator to the street car trolley. 
Service furnished by respondent to this elevator is as good as it 
ever was and is as good as can be expected from a trolley line. 

‘rom the record it is clear that one of two things is necessary 
to give satisfactory elevator service to this building; either install ° 
P.U.R.1928C. 
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alternating current equipment or build a line from the Finch 
Building to the power house. The cost in either case would be 
> 

about the same. The Department is unable to find any reason 

why respondent should bear any portion of the cost of either. 
Wherefore, it is ordered that the complaint herein and this 

, I 
proceeding be and the same is hereby dismissed. 





WISCONSIN RAILROAD COMMISSION, 


RE IRON RIVER WATER, LIGHT & TELEPHONE COM- 
PANY. 


[U-3533.] 


Commissions — Powers — Compulsory transfer of title — Electric 
line. 

1. The Commission has no power to authorize an electric utility 
to assume ownership of an electric line which is the property of a 
rural customer, p. 95. 

Service — Electricity — Meter repairs — Special contract consumer. 

2. The frequent and unexplainable necessity for meter repairs at 
the expense of a special contract consumer constitutes a burden from 
which such patron is entitled to relief, p. 97. 

Service — Secondary and primary metering — Electric lines. 

3. The most satisfactory solution of the metering problem in 
case of an unusually long transmission extension to a single customer 
was believed to be the installation of two meters on the secondary side 
of the transformers,—one meter for lighting circuits, and the other 
for motors, in view of the fact that such meters are less expensive 
than primary metering equipment, and also because of the protection 
from lightning or other voltage disturbances, p. 97. 

Service — Electricity — Meters — Meter reading cards — Primary 
and secondary metering. 

4. A special form of card upon which is printed a facsimile of 
meter dials mailed monthly to the consumer with a request that he 
indicate, by a mark, the reading of his meter, was believed to be a 
solution of the problem of installing secondary metering to an isolated 
consumer at the end of a long extension in view of the disadvantages 
of primary metering and the inaccessible location for regular reading 
by company employees, p. 98. 

Service — Electricity — Secondary metering — Line losses. 

5. An objection by an electric utility to secondary metering be- 

cause of the fact that such local meters would not record transformer 
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losses was held illogical where the primary metering of the type em- 
ploved did not register more than a small fraction of such _ losses, 

p. 98. 

Service — Electricity — Methods of computing transformer losses 
— Secondary metering. 

6. To meter energy on the secondary side of transformers on long 
extensions and to estimate the core loss is a more accurate method of 
determining the total energy consumption and is fairer to both the 
company and customers than dependence upon primary meters which 
fail to record the small currents required to supply transformer losses, 
p. 99. 

Rates — Electricity — Special rates to consumers owning lines. 

7. Any inquiry into the fairness of a special rate to a consumer 
who has built and maintains his own transmission line must take into 
consideration the value to the utility of portions of the extension used 
in the service of other customers, p. 100. 

Rates — Electricity — Company use of line owned by consumer. 

8. It was assumed, in arriving at a special rate for a consumer 
who had built his own transmission line, that he donated to the company 
annually an amount equal to one-half the carrying charges on that 
portion of his line used in the service of other utility customers along 
the route of such line, the average revenue from whom was not much 
greater than from himself, p. 100. 

Rates — Electricity — Company use of line owned by consumer. 

9. The fixed expense properly chargeable to a service to a utility 
patron which is taken from the end of a transmission line built and 
maintained by another patron must be fairly determined in arriving 
at a special rate for the latter, p. 100. 

Apportionment — Electricity. 

10. An apportionment to determine the amount properly charge- 
able to a consumer who had built his own transmission line from which 
other customers were also served was made on the basis of energy con- 
sumed, p. 100. 


{January 31, 1928.] 


APPLIcATIon to increase rural electric rates to a single rural 
consumer owning and maintaining a transmission line; increase 


denied and adjustment of metering ordered. 


By the Commission: Nominally an application for author- 
ity to increase rural electric rates, this case has arisen in con- 
sequence of a dispute between Iron River Water, Light & Tele- 
phone Company and Mrs. C. F. Wiehe, the only rural customer 
served by the petitioner. 

Application, dated February 21, 1927, states that according 
to the terms of a contract made Angust 2, 1920, between C. F. 
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Wiehe (now deceased) and Iron River Water, Light & Tele- 
phone Company, electric energy has been and is being furnished 
by the petitioner at 5 cents per kilowatt hour; that said contract 
expired in November 1925; and that the rate stipulated therein 
is no longer adequate. Application requests that the company 
be permitted to take ownership of the customer’s electric trans- 
mission line from Iron River to Elliot, which line is the prop- 
erty of Mrs. C. F. Wiehe, and to place in effect the following 
rates for electric energy delivered to Mrs. C. F. Wiehe: 
Light. 
First 10 k.w.h. used per month, 14 cents net per k.w.h. 
Next 20 k.w.h. used per month, 13 cents net per k.w.h. 


Next 30 k.w.h. used per month, 11 cents net per k.w.h. 
Next 40 k.w.h. used per month, 9 cents net per k.w.h. 


Excess k.w.h. used per month, 7 cents net per k.w.h. 


Power. 
First 30 k.w.h. used per month, 
Next 30 k.w.h. used per month, 
Excess, k.w.h. used per month, 


cents net per k.w.h. 
cents net per k.w.h, 
cents net per k.w-h. 


ors1@ 


Hearing in the matter was held in Iron River on July 26, 
1927. C. F. Morris and Ernest Saueve, of Washburn, Wiscon- 
son, appeared for the petitioner. Hall, Baker & Hall, by Frank 
W. Hall, represented Mrs. C. F. Wiehe. 

[1] Before presenting an analysis of the case we wish to 
comment on the petitioners request for authority to assume 
ownership of an electric line which is the property of Mrs. Wie- 
he. It is not within the powers of the Commission to order a 
transfer of title. If the Iron River Water, Light & Telephone 
Company desires ownership of the line in question, acquisition 
—failing a willingness of the present owner to deed over the 
property for a nominal consideration—must be by purchase or 
condemnation. 

In 1920, C. F. Wiehe, desiring electric service at his “Pine 
Tree Farms” estate, located approximately five miles from the 
village of Iron River in Baytield county, entered into a con- 
tract with Iron River Water, Light & Telephone Company. The 
terms and conditions of this contract were, in substance, the 
following: 

Mr. Wiehe was to pay all costs incident to the construction 
of a 3-phase, 2,300-volt transmission line from Iron River to 
P.U.R.1928C. 








96 WISCONSIN RAILROAD COMMISSION. 


Pine Tree Farms, including the cost of meters and transform- 
ers. Mr. Wiehe also contracted to pay all costs for maintenance 
and repair of the line and associated equipment, and to assume 
full responsibility for all injuries and damages arising from 
the construction and operation of the line. Mr. Wiehe fur- 
ther agreed to permit the company to tap his transmission line 
at any point between Iron River and Elliot, and to allow Mr. 
Mackmiller, president of the Iron River Water, Light & Tele- 
phone Company, to construct an extension from the end of the 
transmission line to Mr. Mackmiller’s cottage, for the purpose 
of providing light at the cottage. The company, in considera- 
tion of the construction and maintenance of the line by Mr. 
Wiehe, and of the privileges granted, agreed to deliver electric 
energy for 5 cents per kilowatt hour. 

All provisions of the contract appear to have been carried 
out by the parties. A 3-phase 2,500-volt line was built by Mr. 
Wiehe from the company’s distribution system in Iron River 
along the right-of-way of the Duluth, South Shore & Atlantic 
Railway Company to Elliot, a small station on the railway, and 
from Elliot, over Mr. Wiehe’s property, to his Pine Tree Farms. 
The distance from Iron River to Elliot is apparently one and 
one-half miles; from Elliot to the buildings on Pine Tree Farms 
is approximately three and one-half miles. Mr. Wiehe entered 
into an agreement with the railway company to pay an annual 
fee of $9 for the privilege of placing his electric line on the 
railway right-of-way between Iron River and Elliot. It also 
appears that Mr. Wiehe, before his death, and later, Mrs. Wic- 
he, has paid all bills presented by the Iron River Water, Light 
& Telephone Company for repairs and maintenance of the line, 
meters, and transformers. 

The utility has availed itself of the provision of the contract 
permitting tapping of the line, and has connected a single-phase 
branch cireuit at Elliot, which serves a group of summer cot- 
tages at what is known as “Busky Bay.” An extension has al- 
so been made from the Wiehe residence at the end of the line 
to Mr. Mackmiller’s cottage. As the energy is metered at E1- 
liot, the consumption at the Mackmiller cottage is recorded by 
Mrs. Wiche’s meter together with all energy used at Pine Tree 
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Farms. Another meter is, therefore, installed at Mr. Mack- 
miller’s cottage and the Wiehe account credited with the energy 
there recorded, at the rate of 6 cents per kilowatt hour. 

The meter, as we have stated before, is located at Elliot where 
the line leaves the railroad right-of-way and enters upon Mrs. 
Wiehe’s property. Although it appears that the meter and as- 
sociated current and potential transformers are protected by 
lightning arresters, the metering equipment has been damaged 
on two or three occasions, either by lightning or by voltage dis- 
turbances on the line. The last time the meter was damaged 
was in March, 1926. The repairs for previous burn-outs proved 
rather expensive, it seems, and Mrs. Wiehe apparently was re- 
luctant to again replace the equipment,—particularly as past 
experience offered no assurance against a recurrence of similar 
trouble. Pending some settlement of the metering problem, 
the company billed Mrs. Wiehe at a flat rate of $21 per month, 
which is substantially the average amount of previous billings. 
Since March, 1925, therefore, Mrs. Wiehe has paid $21 per 
month for unmetered service. 

The problem in this case is two-fold; a rate must be designed, 
giving due weight to several factors peculiar to Mrs. Wiehe’s 
service, and the location and connection of proper metering 
equipment must be considered. Inasmuch as the method of 
metering—whether primary or secondary—will materially in- 
iluence the rate schedule, we will first discuss that aspect of the 
case. 

[2] We are somewhat at a loss to account for or explain the 
frequency with which the metering equipment at Elliot has been 
damaged. It appears that lightning arresters and fuses have 
been provided, and such protection, properly installed, should 
ordinarily be effective. For some reason the protective devices 
have not proved adequate. It may be that proper installation— 
particularly as to grounding of arresters—has not been made, 
or that the construction of the line itself is not of the best type. 
Whatever the cause, the frequent necessity for repairs is a con- 
dition which, we believe, can be remedied, and constitutes a 
burden from which Mrs. Wiche is entitled to relief. 

[3] According to information furnished by the company, the 
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installation at Pine Tree Farms consists of a bank of three 5 
ilovolt ampere transformers, connected in delta, serving, in 
vddition to lights and appliances, two motors used for pump- 

water. The lights and appliances operate at 110 volts and 
the motors operate at 220 volts. We are of the opinion that 
the most satisfactory solution of the metering problem would 
be the installation at Pine Tree Farms of two meters on the 
secondary side of the transformers; one meter for the lighting 
circuits; the other for the two motors. Two such meters would 
cost very much less than primary metering equipment and would 
be, because of the protection offered by the transformers and 
transformer protective devices, less likely to suffer damage from 
lightning or other voltage disturbances on the line. 

[4] The company objects to secondary metering because the 
plan requires the meter-reader to travel a considerably greater 
distance each month to read the meters, and because the trans- 
former and line losses would not be recorded by meters con- 
nected on the secondary side of the transformers. The tirst of 
these objections can be met, we believe, by employing a special 
form of meter card upon which is printed a facsimile of the 
meter dials. The card is mailed to the customer with a request 
that he indicate, by a mark on each pictured dial, the position 
of the pointers on the corresponding meter dials. The card is 
then returned by mail to the utility. This system, supplement- 
ed by the occasional check of a company representative, is not 
unusual in rural service. 

[5] That the company should interpose objection to second- 
ary metering because such metering would not record trans- 
former losses seems rather illogical in view of the probability 
that primary metering of the type now installed does not regis- 
ter more than a very small fraction of these losses. The iron 
loss in three 5 kilovolt ampere 2300 volt distribution trans- 
formers is approximately 132 watts. This loss is present wheth- 
er the customer is using energy or not. Most of the day, the 
only current in the line is that drawn by the transformers to 
supply their core loss, and for a bank of three 5 kilovolt ampere 
transformers the current in the line would be about 0.033 am- 
peres. It is very unlikely that so small a current would be re- 
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corded by a 10-ampere meter, such as has been employed, for 
an electric meter is much like an electric motor, in that rela- 
tively small currents may be sent through the devices without 
causing rotation of the disk or armature. If a current trans 
former of five to one ratio is used in connection with the pri- 
mary meter, the current in the meter is but one-fifth of that in 
the line and is almost certain to pass unrecorded when the trans- 
formers are the only load upon the line. 

[6] To meter the energy on the secondary side of the trans- 
formers and estimate the core loss would be a more accurate 
method of determining the total energy consumption, we be- 
lieve, than to depend upon primary mbtering. Such a plan 
would be fairer to both company and customer than depend- 
ence upon meters which, although accurate within the normal 
working range, almost certainly fail to completely record the 
very small currents required to supply the transformer losses. 
It is possible to estimate with considerable accuracy the core 
loss of standard transformers. ‘This loss does not vary and is 
present, irrespective of the load conditions, as long as the trans- 
formers are energized. The monthly kilowatt-hour core loss 
is, therefore, readily computed. Tor the thice 5 kilovolt am- 
pere transformers at Pine Tree Farms, the core loss would be 
about 95 kilowatt hours monthly. 

Without very detailed knowledge of the load variation at 
Mrs. Wiche’s farms, it is not possible to estimate with any ac- 
curacy the copper losses in the line and transformers. It is 
the practice, when confronted with the problem of determining 
copper loss without the necessary load curve, to assume that the 
energy is used evenly over a four-hour period of the day—spread 
evenly, in other words, over one hundred twenty hours of the 
month. On this basis the 500 kilowatt-hour monthly consump- 
tion would be equivalent to one hundred twenty hours use of 
a 4.17 kilowatt demand. With a balanced load at 80 per cent 
power factor, this demand would require a current of 1.51 am- 
peres in each wire and would result in a copper loss, for the 
line in question, of 6.6 kilowatt hours per month. 

It seems probable, therefore, that the loss of energy on the 
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Wiehe line does not materially exceed 100 kilowatt hours per 
month. 

(7, 8] The Iron River Water, Light & Telephone Company 
is employing Mrs. Wiehe’s transmission line in the service of 
other customers. Mr. Mackmiller, of the company, is receiving 
energy over the line, and a portion of the line is used in the 
service of the Busky Bay group of customers. Any inquiry 
into the fairness of the present rate must take into considera- 
tion the value to the company of such portions of the Wiehe 
extension, as are used in the service of other customers. 

The average revenue from the Busky Bay group, while some- 
what in excess of that-received from Mrs. Wiehe, is not widely 
different; consequently it seems equitable, in arriving at a fig- 
ure for the cost of serving Mrs. Wiehe, to assume that Mrs. 
Wiehe is, in effect, donating to the company annually an amount 
equal to one-half the carrying charges on that portion of her 
line used in the service of Busky Bay. ; 

The probable value of the line from Iron River to Elliot, 
where the Busky Bay tap is made, is approximately $1,220. 
Assuming tliat interest, depreciation, taxes, and maintenance 
expenses amount to 15 per cent of the cost of the extension, 
Mrs. Wiehe, owning and maintaining the extension, is, in ef- 
fect, making a yearly contribution to the company of 15 per 
eent of one-half of $1,220, or $91.50. 

[9] The energy delivered to the Mackmiller cottage passes 
over the entire length of the line to Pine Tree Farms and its 
potential is reduced to proper utilization voltage by Mrs. Wie- 
he’s transformers. Following the reasoning outlined in the two 
preceding paragraphs, it seems fair to determine the fixed ex- 
pense properly chargeable to the Mackmiller service. 

[10] The probable fair value of the entire line, including 
transformers is approximately $4,504. Fifteen per cent of this 
figure is $645.60, from which we must subtract the amount of 
$91.50, chargeable to the Busky Bay extension. The differ- 
ence between these two figures, $554.10, is most equitably ap- 
portioned, we believe, on the basis of energy consumed. The 
energy used at the Mackmiller cottage averages about 3 per 
P.U.R.1928C., 
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cent of the total supplied to both customers. Three per cent 
of $554.10 is $16.62, which represents another annual contri- 
bution to the company. 

In effect, therefore, Mrs. Wiehe, in addition to owning and 
maintaining the transmission line which serves her, and in ad- 
dition to paying 5 cents per kilowatt hour for all energy used, 
is also, through the assumption of carrying charges on equip- 
ment serving other customers than herself, indirectly contrib- 
uting in excess of $100 per year to the Iron River Water, Light 
& Telephone Company. 

Our study of the probable expense to the company of serv- 
ing Mrs. Wiehe indicates that when due recognition is given 
to the factors discussed herein, 5 cents per kilowatt hour for 
energy metered on the secondary side of the transformers is a 
fair rate. The core loss and copper losses are more than off- 
set by the value to the company of that portion of the exten- 
sion used in the service of other customers. 

It is therefore ordered that the rate for energy delivered 
over Mrs. Wiehe’s electric transmission line to her Pine Tree 
Farms shall be 5 cents per kilowatt hour; that all energy shall 
be metered on the secondary side of the transformers located at 
Pine Tree Farms; and that connections at the meters shall be 
made in such manner that the meters will not record the en- 
ergy used at the Mackmiller cottage. 

It is further ordered that all energy used at the Mackmiller 
cottage shall be paid for at the rates effective in the village of 
Jron River. 

The Commission retains jurisdiction in this proceeding to 
modify the terms of this order in the event that additional ru- 
ral customers apply for electric service from the Iron River 
Water, Light & Telephone Company. 

P.U.R.1928C, 








102 MISSOURI PUBLIC SERVICE COMMISSION. 


MISSOURI PUBLIC SERVICE COMMISSION, 


RE DETROIT-CHICAGO MOTOR BUS COMPANY, IN- 
CORPORATED (NI-SUN LINES). 
[Case No. 5556.] 


Certificates of convenience and necessity — Grounds for denial, 

1. A dismissal of an application for a certificate on the ground 
that two previous applications for the same route have already been 
denied is quite proper where the Commission in such cases passed upon 
the same proposition at issue in the present case and the same reasons 
existed for the resulting order and the same kind of order is necessary 
because of such reasons, p. 103. 

Monopoly and competition — Perpetual monopoly not granted. 

2. The denial of a certificate of convenience and necessity for motor 
bus operation in territory covered by holders of certificates is not ob- 
jectionable on the ground that a perpetual monopoly is created, in view 
of the fact that no authority granted by the Commission is perpetual 
but may be terminated either by the utility or by the Commission, p. 
103 

Certijicates of convenience and necessity — Illegal practices — Busses. 

3. A refusal of a certificate of convenience and necessity to a motor 
bus operator engaged in the practice of making unnecessary extensions 
on either enu of its route to give the same an interstate character is 
not unfair or based upon an erroneous legal conclusion, because such 
tactics are a “subterfuge” to evade the state law, p. 103. 

Certificates of convenience and necessity — Illegal operation — Mo- 
tion for rehearing. 

4. Illegal bus operation in violation of an original order of the 
Commission refusing a certificate of convenience and necessity for such 
service is an additional and valid reason why such utility should not 
be authorized to operate upon a motion for rehearing of the same cause, 
p. 105. 


> 


[January 3, 1928.] 


AppiicaTion of a motor utility for a rehearing of an applica- 
tion for certificate of convenience and necessity previously de- 


nied; motion for rehearing overruled. 
Order Overruling Motion for Rehearing. 


By the Commission: On December 16, 1927, the applicant 
herein filed a motion for rehearing of this eause and asked for 
an opportunity to orally argue the same. The request for oral 
argument was granted and same was had on December 30, 1927. 
P.U.R.1928C. 
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In view of the fact that counsel for the applicant apparently 
misunderstood the order herein and misconstrued its meaning, 
the Commission will refer to some of the grounds for rehearing 
set up by the applicant, in order that the Commission’s position 
may be clearly understood. 

[1] Counsel in their motion allege that the Commission 
“misinterpreted the law when this petitioner’s application was 
denied upon the ground that it had recently issued two orders 
denying the applications of the Midwest Transit Company and 
the American Motor Stages, Inc., upon the conclusion that be- 
cause the Commission denied permits in these two cases, it should 
likewise deny a permit in this case.” How counsel arrived at 
such conclusion does not appear. The Commission meant to con- 
vey the idea that in passing on said cases, it had passed on the 
same proposition at issue in this case and that the same reasons 
existing then apply to this case, and that the same kind of order 
should be made, not because it had denied the other orders but 
for the reasons set out in said orders. 

[2] The motion for a rehearing further states that the Com- 
mission, by its ruling, has granted to the two bus companies here- 
tofore referred to a perpetual monopoly over State Route U. S. 
No. 40 between St. Louis and Kansas City. No authority 
granted by this Commission is perpetual, but all may be termi- 
nated, either by the carrier or the Commission, as will be dis- 
closed by an inspection of the law. 

The motion lays considerable stress upon the action of the 
Commission creating a monopoly of the bus transportation busi- 
ness for the Purple Swan and the YellowaY Bus Companies. 
The Commission understands that every public utility that is 
under the jurisdiction of the Public Service Commission is, 
to a certain extent, a regulated monopoly. It is the policy 
of this Commission to prevent harmful competition among pub- 
lic utilities and to avoid a duplication of service, for the rea- 
son that it is more expensive for the public to maintain several 
utilities, each one having a right to earn a reasonable return upon 
the money invested, than it is to have only enough to properly 
serve the needs of the public. 

[3] “Counsel for the applicant charged the Commission with 
P.U.R.1928C. 
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drawing an unfair inference and erroneous legal conclusion by 
stating, or even referring to the applicant’s method of transport- 
ing passengers between St. Louis and Kansas City, Missouri, 
and attempting to evade the state law by taking the passengers 
from Kansas City, Missouri, to East St. Louis, Illinois, and back 
to St. Louis, Missouri, and the passengers from St. Louis, Mis- 
souri, to Kansas City, Kansas, and back to Kansas City, Mis- 
souri. In its order herein the Commission termed such tactics 
as a ‘subterfuge,’ and in so stating believed that it was using a 
mild expression. The Commission is of the opinion that motor 
bus operators should have regard for the laws regulating their 
conduet, and that those who do not should not be granted a cer- 
tificate of convenience and necessity.” 

Counsel for applicant urged in their motion for a rehearing, 
and in their oral argument, that the applicant was engaged in 
rendering adequate transportation as a motor bus operator on 
and prior to December 1, 1926, and charged that the Commission 
erred in finding that it was not rendering such service at said 
time. Counsel alleged that the applicant was rendering such 
service because’of the fact that some busses belonging to the ap- 
plicant were at that time being used in Missouri by the Midwest 
Transit Company. The Commission based its finding in that 
regard on the testimony as a whole, but will call attention to part 
of the testimony of Mr. Nisun. 

Mr. Nisun, who is the general manager and moving spirit 
of the applicant company, stated, in answer to a question by 
Judge Simpson as follows: 

Question by Judge Simpson: “That is what I am getting at. 
Then on the first of December, 1926, what you would call as a 
motor bus man a satisfactory, dependable service to the public 
in the state of Missouri, as far as you were concerned, was being 
conducted by the Midwest Company and not by you?” 

Answer: “Yes, sir.” 

The above quotation will be found on pages 40 and 41 of the 
transcript of the testimony taken in this cause. On page 42 of 
said transcript the following appears: 

Question: “Now, Mr. Nisun, you are experienced in this 
motor bus business and you can say into the record here, whether 
P.U.R.1928C. 
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or not the first of December, 1926, you had a regular schedule 
of vour own busses ?” 
Answer: “No, I did not, not of our own.’ 
Question: “You did not?” 


Answer: “No, not of our own, no.’ 


? 


? 


“Counsel for applicant, in their motion for rehearing, com- 
plained that the Commission’s order herein breaks a link in peti- 
tioner’s long-established interstate transportation system between 
Detroit and Chicago and Kansas City. The application in this 
cause asks for a certificate of convenience and necessity for only 
intrastate service. The question of interstate service was not an 
issue in the cause, and the Commission, therefore, did not pass 
upon that matter.” 

[4] The application was denied in the original order mainly 
for the reason that there was no necessity for further passenger 
transportation service between the cities of St. Louis and Kansas 
City, and that the publie was being adequately served by the 
existing rail and authorized motor carriers operating between 
said cities. Another reason now appears why this applicant 
should not be authorized to operate as a motor carrier. It de- 
veloped, during the oral argument of this cause, by a statement 
of one of applicant’s counsel, that the Detroit-Chicago Motor 
Bus Company, Inc. (Ni-Sun Lines), are now engaged in operat- 
ing motor busses for the transportation of persons for hire over 
State Route U. S. No. 40 between the cities of St. Louis and 
Kansas City in the same way that they were when the hearing 
on said cause was had and at the time the order of the Commis- 
sion herein was issued denying them authority to operate in this 
state. 

The Commission finds that the applicant in so continuing the 
operation of its motor busses is violating the law, both as to its 
interstate and intrastate operations, and that such conduct upon 
its part is an added reason why it should not be granted a cer- 
tifieate of convenience and necessity as a motor carrier. 

After a careful consideration of the application for a rehear- 
ing herein, and after argument by counsel, the Commission is of 
the opinion that the same should be denied, and it is, therefore, 
P.U.R.1928C. 
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Ordered: 1. That the application of the Detroit-Chicago 
Motor Bus Company, Ine. (Ni-Sun Lines), for a rehearing of 


this cause be and the same is hereby denied. 


Ordered: 2. That this order be effective on this date, and 
that the secretary of this Commission be required to serve cer- 
tified copies of the report and order herein upon the parties in- 


terested in this cause. 





SOUTH DAKOTA BOARD OF RAILROAD COMMISSIONERS, 


RE TRANSPORTATION COMPANY, 


{Order No. 27-A.] 


RE H. W. ODELL. 


[Order No. 1874—A.] 


RE LEONE L. STREETE, 


[Order No. 2003-A.] 


RE O. C. BEHRENS. 
[Order No. 2004-A.] 


Certificates of convenience and necessity — Preference between ap- 
plicants — Factors for consideration. 
1. A certificate of convenience and necessity to operate as a class 
A motor earrier was granted to the successor at law of a deceased 
applicant operating over a proposed line for which three other appli- 
cations were made upon a preference developing from a consideration 
of a statute (§ 14, Chap. 224, Session Laws of 1925) providing that in 
case of a conflict between applicants, due consideration should be given 
to length of time in business, the character of the service, and the 
amount of capital invested, p. 110. 
Certijicates of convenience and necessity — Applicants formerly 
unsuccessful — Busses, 
2. Former applicants whose applications have been denied should 
be given an opportunity to have their applications reconsidered where 
the proposed territory has developed a need for service, p. 110. 
Certificates of convenience and necessity — Succession of rights upon 
death of applicant. 
3. The widow, administratrix, and principal heir at law, of a de- 
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ceased applicant, while making an application in her own name should 
undoubtedly be given the same consideration as would have been given 
to her husband, p. 110. 


[December 31. 1927.] 


Arrrication of four motor carrier operators for certificates 
of convenience and necessity to operate as Class A motor ear- 
riers; application of Leone L. Streete approved, others denied. 

Appearances: Fred Shandorf, Attorney, for the Transporta- 
tion Company; Leo Heck, Attorney, for H. W. Odell and Leone 
L. Streete; O. C. Behrens appeared in person; James Brown, 
Attorney, for the Chicago, Milwaukee & St. Paul Railway Com- 
pany; H. S. Spencer, Route Agent, for the American Railway 
Express. 


By the Board: The Transportation Company, a corporation, 
of Mitchell, is operating as a Class A motor carrier in the trans- 
portation of property between Mitchell and White Lake, via 
Mount Vernon and Plankinton, under and by virtue of its Cer- 
tificate No. 54, issued to it by this Board under date of Octo- 
ber 1, 1926. This company makes application for authority 
to extend its route westward to include the city of Kimball. 

H. W. Odell, makes application to the Board for a certificate 
of convenience and necessity to operate as a Class A motor car- 
rier of property, for hire, between Chamberlain and Mitchell, 
via Pukwana, Kimball, White Lake, and Plankinton, eastbound, 
and via Kimball and Pukwana, westbound. 

Mrs. Leone L. Streete, makes application for a certificate of 
convenience and necessity to operate as a Class A motor carrier, 
serving the same towns, though on a slightly different time 
schedule than proposed by the applicant Odell. 

O. C. Behrens, also of Kimball, makes application for a cer- 
tificate of convenience and necessity to operate as a Class A 
motor carrier of property between Chamberlain and Mitchell, 
via all intermediate points. 

After notice to all interested parties hearings on all four of 
the above enumerated applications were consolidated for the 
purpose of the record and in order to permit the Board to give 


careful consideration to the several applications and their pos- 
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sible relationship to and effect upon each other. The consoli- 
dated hearing was held at Kimball. 

In 1925 one FE. T. Norton made application, under the name 
of the Norton Truck Line, for a certificate of convenience and 
necessity to operate as a Class A motor carrier in the transpor- 
tation of property, between Mitchell and Chamberlain, via White 
Lake, Kimball, and Pukwana. After hearing the Board denied 
the application for the reason that public convenience and ne- 
cessity had not been shown. The records show that Norton con- 
tinued to operate between Mitchell and Chamberlain for a con- 
siderable period of time following the issuance of the Board’s 
order and in apparent violation of the motor carrier law. His 
operations were the subject of at least two actions in the courts 
and he eventually discontinued them. 

One J. E. Streete, now deceased, the holder of permit No. 
100-B, who was engaged in operating as a motor carrier of 
property in the vicinity of Kimball, also made application for 
a Class A certificate to operate between Chamberlain and Mitch- 
ell, via Pukwana, Kimball and White Lake. Xfter hearing on 
this application it also was denied, due to failure to show pub 
lic convenience and necessity. The investigations of the Board 
indicate that Mr. Streete continued to operate under his B per- 
mit, doing from time to time a Class A business. Following 
his death his transportation business was continued by Mrs. 
Leone L. Streete, his widow and administratrix. The record 
shows that she is continuing in this capacity to handle the busi- 
ness. In this ease she has made application in her own name 
for a Class A certificate, as above set forth, though in effect she 
seeks to benefit by any rights or priorities of which the said 
J. KE. Streete may have been seized at the time of his death, she 
being his principal heir at law. 

The applicant, H. W. Odell, is a member of the partnership, 
Lux and Odell, to whom a Class B motor carrier permit was is- 
sued in March, 1927, authorizing them to engage in the carry- 
ing of property to and from Kimball and vicinity, by motor ve- 
hicle, for hire. The investigations of this Board, which are 
borne out by this record, disclose the facts that the partner, Lux, 
resides in Mitchell and operates a truck out of that city, and 
P.U.R.1928C. 
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the partner, Odell, the applicant herein, resides in Kimball and 
operates a truck out of that point. Both of these trucks are used 
to a large extent in the carrying of property between Mitchell 
and Kimball and between Chamberlain and Kimball, these op- 
erations overlapping at times and being conducted in conjune- 
tion with each other. These operations of Lux and Odell are 
clearly in violation of the Motor Carrier Act in two particulars, 
viz.: In that a large part of their business has been Class A in 
character for which they have never had authority, and in that 
the part of the operations conducted by the partner, Lux, have 
been to and from Mitchell and vicinity, whereas the Class B 
permit confines them to Kimball and vicinity. These viola- 
tions have been continued in spite of repeated warnings from 
this Board. 

QO. C. Behrens, the fourth applicant in this case, operates an 
oil and gasoline station at Kimball and is at the present time 
operating as a Class B motor carrier, under and by virtue of a 
permit issued by this Board. No complaint has ever been made 
against Mr. Behrens and the investigations made do not disclose 
that he has violated the motor carrier law in any manner. 

All of these cities are served by the Chicago, Milwaukee & 


St. Paul Railway Company which operates its trains between 
Chamberlain and Mitchell, on the following schedule: 
Daily Ex. Daily Daily Daily Ex. 
Sun. Frt. Pass. Pass. Sun. Frt. 
8:45 A. M. fC) ee Mitehell ...... 12:15 P. M. 11:00 A. M. 
12:05 P.M. 2:43 * cons WME EMRE css 2200 ** 8:05 * 
12:45 ™ oo = Maece BOE 1écecs De OF 7:00 “* 
1:16 * 3:30 “« coves, PRRWOME .cce. 1:05 6:00 “ 
2:36 * 3:55 * ~..- Chamberlain .... 9:40 “ 5:00 * 


The rail carriers introduced testimony tending to show the 
adequacy of the train service with respect to the handling of 
both freight and express. It will be noted in the above schedule 
that the Milwaukee railroad operates daily passenger trains for 
the carrying of mail, baggage, express, and cream and a daily 
except Sunday freight train. 

Considerable testimony was offered in behalf of all four of the 
applicants tending to show public convenience and necessity for 
the establishment of a Class A motor carrier having authority to 
P.U.R.1928C. 








110 SOUTH DAKOTA BOARD OF RAILROAD COMRS. 


transport property between Chamberlain, Pukwana, and Kimball 
and between Kimball, White Lake, and Mitchell. In view of the 
illegal operations above enumerated these communities have ac- 
tuallv had the services of at least one motor carrier transporting 
property between Chamberlain and Mitchell and the witnesses 
testified as to the necessity of continuing the service. It is the 
contention of these witnesses that the merehants in these towns 
have adopted a poliey of carrying smaller stocks of goods, order- 
ing merchandise more frequently and relying upon quicker and 
more prompt deliveries from the wholesalers and distributors. 

At the hearing of the original application of the Transporta- 
tion Company, Docket 27-A (see P.U.R.1927A, 856), that 
applicant showed that publie convenience and necessity demand- 
ed the establishment of truck service between White Lake and 
Mitchell. Public convenience and necessity for the establish- 
ment of a similar line was shown at the hearing on the appli- 
eation of Orin S. Townsend, Docket No. 179-—A, who is vper- 
ating as a Class A motor carrier of property between Chamber- 
lain and Presho. The record in the instant case shows that the 
applicant, Odell, has had considerable interchange of business 
with the said Townsend at Chamberlain. Kimball and Puk- 
wana are the only towns between Mitchell and Presho which 
are not served by authorized Class A earriers. 

[1-3] It clearly appears to the Board that public convenience 
and necessity have been shown and that Class A truck service 
should be authorized for Kimball and Pukwana. 

Section 14 of Chapter 224 of the Session Laws of 1925 reads 
in part as follows: 

“Tf a conflict should arise between carriers desiring to oper- 
ate over the same route, where public convenience and necessity 
is shown, due consideration shall be given by the Board to the 
length of time that any applicant has been in business, the kind 
and character of service rendered, and the amount of capital 
invested.” 

Each one of these applicants testified that they were entirely 
able to handle all of the business offered and there is testimony 
to the effect that the splitting up of the business would result in 
none of the operators making a financial success of the business. 
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It is quite obvious to the Board that one motor carrier can handle 
the business more satisfactorily and can give to its patrons bet- 
ter service than they would ultimately receive by having more 
than one operator. The question then arises as to which of 
these applicants shall receive favorable consideration, there ap- 
pearing to be no testimony making any distinction among them 
as to the kind and character of the service that might be ren- 
dered or the amount of capital invested. 

Under the applications of Streete, Odell, and Behrens it is 
contemplated that the proposed operations from White Lake 
east to Mitchell will cover the same route that is now served by 
the Transportation Company. While these proposed operations 
would not be in competition with the Transportation Company, 
it would seem that a duplication of operation is suggested. The 
Board is fully convinced that this should not be engaged in. 
After a careful study of the whole situation it would seem that 
a truck line operating between Chamberlain and White Lake, 
giving service to Pukwana and Kimball and making connec- 
tions with the Transportation Company's trucks at White Lake 
and with Orin S. Townsend’s truck at Chamberlain woyld be 
the most favorable solution of this question, not only from the 
standpoint of the patrons and users of these agencies but from 
the standpoint of economy and costs of operation of the pro- 
posed line. The Transportation Company is undoubtedly giv- 
ing a satisfactory service as far west from Mitchell as White 
Lake. White Lake is sufficiently midway between Mitchell and 
Chamberlain to establish an interchange depot and with time 
schedules prepared in such a way as to make reasonably close 
connections the public would be adequately served. 

For the purpose of determining to whom the certificate should 
be issued, all things as set forth in the statute must be taken in- 
to consideration. The applicant, Behrens, while undoubtedly 
qualified to establish the proposed service did not file his appli- 
cation until October 22nd of this year, whereas Odell and the 
Transportation Company both filed on September 12th. Other 
things being equal their applications should, therefore, receive 
first consideration. In approaching this question of similar cir- 
cumstances in other cases the Board has taken the position that 
P.U.R.1928C. 
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former applicants whose applications have been denied should 
be given an opportunity to have their applications reconsid- 
ered. In this instance E. T. Norton made no appearance and 
the Board is informed has left the country. The former appli- 
cant, J. E. Streete, to whom authority was denied to establish 
this service, has recently died. Mrs. Leone L. Streete, his wid- 
ow, administratrix, and principal heir at law, while making this 
application in her own name should undoubtedly be given the 
same consideration as would have been given to J. E. Streete 
had he been the applicant. 

After a careful consideration of the entire record, the Board 
is of the opinion and finds that a certificate of public conven- 
ience and necessity to operate as a Class A motor carrier of 
property should be issued to Mrs. Leone L. Streete, between 
White Lake and Chamberlain, via Kimball and Pukwana, at 
the rates on file with the Board and on a time schedule which 
will effect connections with the Transportation Company in its 
operations between Mitchell and White Lake. 

The Board further finds upon this record that the operations 
of Lux and Odell as conducted by Odell at Kimball include op- 
erations constituting Class A business as defined in the statute 
and that the operations of Lux and Odell as conducted by Lux 
at Mitchell are entirely beyond the scope of the authority grant- 
ed the said Lux and Odell as a Class B earrier and that, there- 
fore, such operations are illegal. It is deemed sufficient to say 
here that unless a satisfactory showing is made promptly by Lux 
and Odell that the illegal operations indicated herein are dis- 
continued an order will be entered against the said Lux and 
Odell to show cause why authority to operate as a motor carrier 
in this state should not be revoked. 

The Board concludes that orders should be entered denying 
the applications of the Transportation Company, H. W. Odell, 
and O. C. Behrens. The Board also concludes that an order 
should be entered authorizing the issuance of a certificate to 
Mrs. Leone L. Streete as indicated in the above findings. 
P.U.R.1928C, 
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RE OLYMPIA-TACOMA AUTO FREIGHT COMPANY. 
[D-144.] 


RE HERMAN J. ZUPPE. 


[D-167.] 


RE RALPH A. HORR et al. 
[D-169.] 
{Order No. 2194.] 


Monopoly and competition — Auto carrier — Existing boat service. 
1. A certificate was refused to an applicant to operate a motor 
freight service where an existing boat freight service was shown to be 
adequate and satisfactory to the community, having low rates and abil- 
ity to take care of heavy shipments which were beyond the capacity of 
the applicant, p. 116. 
Discrimination — Service — Motor carriage — Lower boat rate. 

2. The fact that there was existing motor service between certain 
cities and a point proposed as a terminus of a route for motor carriage 
operation from another city did not serve to prove a discrimination in 
service to shippers from the latter city upon a refusal of the certificate 
of convenience and necessity for such route where few shipments were 
made by an existing motor line to the point in question and where 
existing boat service was cheaper, p. 116. 

Monopoly and competition — Emergency service — Motor carriers. 

3. The argument that a territory already adequately served by 
existing boat utility was without emergency shipment service did not 
justify the issuance of a certificate of convenience and necessity for 
such operation where the parcel post and interconnected stage line 
with nearby cities provided such service, p. 117. 

Certificates of convenience and necessity — Evidence of necessity — 
Prior failure of motor carrier. 

4. A certificate of convenience and necessity for motor carriage 
was refused where the evidence and the records of the Commission 
showed that previous authorized operation over the proposed route had 
been a failure and that conditions had not improved since to justify a 
new experiment, p. 117. 


[December 29, 1927.] 
Aprptications of motor utilities for certificates of conven- 


ience and ‘necessity ; denied. 
P.U.R.1928C. 8 
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By the Department: This matter came on for hearing at 
Shelton, Washington on the 2nd day of December, 1927 pur- 
suant to notice duly given, before C. Rea Moore, supervisor of 
publie utilities and assistant director and R. E. Ostrander, ex- 
aminer; E. J. Delbridge, reporter. 

The parties were represented as follows: 

Frank P. Christensen, Attorney, Olympia, for Olympia-Ta- 
coma Auto Freight Company; R. H. Culbertson, Tacoma, for 
Herman J. Zuppe; Ralph .\. Horr, Attorney, Seattle, for Ralph 
A. Horr and H. H. Hook; Philip D. Macbride, Attorney, 
Seattle, for Puget Sound Freight Lines; Charles R. Lewis, At- 
torney, Shelton, for Shelton-Mason County Commercial Club; 
Jay W. McCune, Tacoma, for Tacoma Chamber of Commerce. 

Witnesses were sworn and examined, evidence introduced 
and the Department being fully advised in the premises makes 
and enters the following findings of fact and order: 


Findings of Fact 
I. 


The Olympia-Tacoma Auto Freight Company, a corporation, 
is the owner of Certificate of Public Convenience and Necessity 
No. 119 authorizing freight service between Olympia and Ta- 
coma and Olympia and Shelton with the limitation: 

“No through freight service shall be furnished between Ta- 
coma and Shelton.” 

The Olympia-Tacoma Auto Treight Company made appli- 
cation to extend service authorized by said certificate “so as to 
authorize said holder to maintain a through and local freight 
service between Tacoma and Shelton, Washington, by way of 


Olympia and all intervening points.” 
Ri. 


Herman J. Zuppe is the owner of Certificate of Publie Con- 
venience and Necessity No. 257 authorizing freight service be- 
tween Seattle and Eldon by way of ferry from Seattle to either 
Manchester or Harper. 

Mr. Zuppe made application for authority to extend service 
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under his certificate from the junction of the Hoodsport-Shel- 
ton road to Shelton. 


III. 
Ralph A. Horr and H. H. Hook made application for cer- 


tificate of public convenience and necessity to furnish freight 
service between Shelton and Seattle by way of ferry at Man- 


chester. 
IV. 
Protests were filed against each of the applications by the 
Puget Sound Freight Lines. 


V. 


The Puget Sound Freight Lines and its predecessor, Shel- 
ton Transportation Company, have for many years furnished 
freight service by boat between Shelton, Olympia, Tacoma, and 
Seattle and intermediate points. At the present time, service 
is offered three times a week. ‘The class rates by. boat, Seattle 
to Shelton, are: First class, 45 cents; second class, 40 cents; 
third class, 35 cents; fourth class, 32 cents. The correspond- 


ing rates from Tacoma are, 40 cents, 35 cents, 30 cents, and 


25 cents. These rates include delivery service in Shelton from 
the dock to the store or plant of the consignee. There is un- 
disputed evidence that the net earnings of the boat, exclusive 
of central office overhead, have not averaged more than $35 per 
month. 

Freight service in carload lots is furnished to Shelton from 
Seattle, Tacoma and other points by the Northern Pacific Rail 
road. Express service is furnished by the auto stage operating 
between Olympia and Shelton, connecting at Olympia with 
stages from Tacoma, Seattle and Portland. 

Applieant, Olympia-Tacoma Auto Freight Company proposes 
to furnish daily service between Tacoma and Shelton. The 
class rates filed with its application are: First class, 80 cents; 
second class, 64 cents; third class, 48 cents; fourth class, 40 
cents. Applicants, Herman J. Zuppe and Hook and Horr also 
propose to furnish daily service between Seattle and Shelton. 
P.U.R.1928C. 
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The class rates filed with the application of Herman J. Zuppe 
are; First class, 75 cents; second class, 60 cents; third class, 
$5 cents; fourth class, 35 cents. The application of Hook and 
Horr contains the following rates: First class, 70 cents; second 
class, 60 cents; third class, 50 cents; fourth class, 40 cents. 
(1] The record shows that the service of the Puget Sound 
Freight Lines is adequate and satisfactory to the community. 
The rates are lower than could be hoped from an auto trans- 
portation company. Shelton is dependent in the main upon 
logging operations. Heavy machinery and materials are con- 
stantly required. The boat is able to transport the freight ex- 
peditiously and at low rates. Some of the shipments are un- 
doubtedly of a size and weight beyond the capacity of a truck. 
The boat furnishes an indispensable service along Hammers- 
ley Inlet. Hammersley Inlet is the arm of the sound upon 
which Shelton is located. Approximately one hundred farmers 
live along the inlet. Their houses are, in the main, adjacent to 
the salt water. The roads leading from the communities on the 
north and south of the inlet to Shelton are very circuitous. 
Farms on the north shore of the inlet, two miles from Shelton 
by water, are twelve or fourteen miles by road. These people 
are far from the main highway and cannot hope for auto truck 
service. Their only common carrier service has been and will 
continue to be the boat. Applicants point out that the co-oper- 


ative egg and poultry association and certain produce houses 


send trucks through the district. This of course is not com- 
mon carrier service. These trucks cannot bring supplies from 
Shelton to the people generally without violating the law. The 
boat not only serves these people from Shelton but also from 
Olympia, Tacoma and Seattle. 

(2]| Witnesses from Tacoma make considerable of the fact 
that merchants and shippers in Seattle and Portland enjoy 
motor freight service to Shelton. It is argued that this works 
a discrimination against Tacoma shippers. The testimony in- 
dicates that very little freight comes into Shelton by motor 
freight from either of these points. Seattle shippers use the 
boat service to Shelton. Portland sells little in Shelton save 
drugs and occasional articles not obtainable in Tacoma or Seattle. 
’.U.R.1928C. 





XUb 





XUM 


RE OLYMPIA-TACOMA AUTO FREIGHT CO. 117 


Local and Joint Freight Tariff 1-D of the Western Washing: 
ton Motor Freight Association shows the following rates be- 
tween Seattle and Shelton: First class, $1.20; second class, 94 
cents; third class, 73 cents; fourth class, 60 cents. The ecom- 
bination class rates between Portland and Shelton by way of 
Olympia are: First class, $1.30; second class, $1.10; third 
class, 90 cents; fourth class, 75 cents. These rates greatly ex- 
ceed the boat rates and very evidently prevent the movement 
of freight save in emergencies. The stage and parcel post 
should be ample for emergencies between Tacoma and Shelton. 
The Department believes that the discrimination alleged is more 
imaginary than real. 

[3] Applicants at the hearing expressed the opinion that the 
motor truck service to Shelton would provide a speedy service 
for emergency shipments without harming the boat. It was 
suggested that the motor truck would itself develop business. 
The Department sees no basis for the suggestion. Shelton now 
has an adequate service for emergency shipments. It has the 
parcel post. It has stage service between Shelton and Olympia 
four or five times daily. Connections are made at Olympia with 
stages for Seattle, Tacoma and Portland. The proposed motor 
freight service of one trip daily would not materially improve 
the situation as to emergency shipments. There is no reason to 
believe that the auto truck would actually create business. Any 
business which it might receive would be taken from some other 
carrier. The carrier most susceptible to injury is the boat. If 
the truck receives no business, it certainly could not continue to 
operate. If it did receive business, it would injure the boat 
service and probably force its discontinuance. Undoubtedly the 
motor truck service would be a convenience to some of the ship- 
pers at Shelton. However, it is not a necessity and would prob- 
ably work considerable damage upon the community as a whole. 

[4] Applicant Zuppe makes considerable of the necessity for 
transportation service between the Skokomish Valley and Shel- 
ton. Applicant testified there were some forty-five families liv- 
ing in Skokomish Valley. The land is admirably suited for 
berry culture and truck gardening but is at present without 
transportation service. The Department believes that Mr. Zupp: 
P.U.R.1928C. 
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has misinterpreted the needs of the community. The record 
shows that Seattle is its market, both for buying and for sell- 
ing. <A freight service to Shelton would be of little use to this 
community. This is shown by the history of Certificate No. 
105, cancelled by order of the Department by Order E. V. No. 
i967, entered December 29, 1926. This certificate authorized 
freight service between Shelton and Cushman dam. The route 
covered the extension proposed by Mr. Zuppe between the fork 
of the road and Shelton. The order of the Department shows 
that for nine months prior to September, 1926 the gross revenue 
of the line, ineluding the boat earning and wharfarge charges at 
Tacoma was $226. The revenue under the certificate alone was 
about $140. Although no necessity is shown between Skoko- 
mish Valley and Shelton, there is a necessity for service between 
the Skokomish Valley and Seattle. This service can be fur- 
nished by an extension of Mr. Zuppe’s line so as to serve the 
farms. The Department will grant Mr. Zuppe such an exten- 
sion without further hearing upon proper application. 
VI. 

The Department finds that public convenience and necessity 
does not require through motor freight service between Shelton 
and Tacoma via Olympia or between Shelton and Seattle via 
Manchester or Harper. The applications herein will, therefore, 
be denied. 

VIL. 


At the hearing, protestant, Puget Sound Freight Lines, inter- 
posed a motion to dismiss the application of the Olympia-Ta- 
coma Auto Freight Company, Inc., for the reason that a review 
is now pending in the superior court of Thurston county on the 
order of the Department’s M-39-6031 entered June 30, 1927, 
which order is alleged to involve the same parties and the same 
subject matter. The Department is of the opinion that the or- 
der referred to does not involve the same subject matter as the 
present proceeding. The motion will, therefore, be denied. 

A motion was also interposed to make a part of the record in 
the present case, the record of Hearing No. 47 involving the 
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original application between Olympia and Shelton and Tacoma 
and Shelton, and the record in Hearing N-39. The Depart 
ment is of the opinion that the present record is entirely suffi- 
cient and covers all points covered by the prior record. That 


motion will also be denied. 





WEST VIRGINIA PUBLIC SERVICE COMMISSION, 


C. E. HANSON et al. 
Uv. 
UNITED FUEL GAS COMPANY. 
[Case No. 1764.] 


Service — Commission power to disregard contract — Restrictions on 
service duty. 

1. The Commission may disregard the provisions of private con- 
tracts of utilities with consumers whereby they attempt to restrict or 
limit their public duty and to limit or restrict the duties and powers 
of the Commission, p. 122. 

Service — Retroactive effect of optional agreement — Gas, 

2. An agreement signed by consumers permitting a gas utility to 
discontinue service at will was held not to influence the installation 
of service through which gas was furnished where the agreement was 
written one year after such facilities were installed, p. 122. 

Service — Construction of optional service regulation — Gas utility. 

3. A regulation of a gas utility printed on the back of applica- 
tions to be signed by prospective consumers giving the utility option 
to discontinue service at will was held to apply to service furnished 
to individual, isolated consumers along high-pressure field lines or 
other lines, which, after serving their purpose had to be discontinued, 
and was held not to apply to medium-pressure lines used to furnish a 
community and connected to a high-pressure distribution line still in 
use, p. 122. 

Service — Reason for discontinuance — Bad condition of utility and 
consumer's lines. 

4. It is the duty of a utility to keep its service lines in good re- 
pair and to invoke the Commission’s power to correct service defects 
in the lines of consumers and the bad conditions of neither will justify 
a discontinuance of service, p. 123. 

Service — Discontinuance — Necessity for Commission authorization 
— Gas. 
5. It is necessary for a utility to make application to and receive 
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permission from the Commission before discontinuing service in West 


Virginia and an unauthorized discontinuance will not be approved by 


that body, p. 124. 


Service — Right to discontinue — Service contract. 

Dissent to the effect that consumers receiving service under an 
agreement that the service may be discontinued on thirty days’ notice 
are estopped from contesting such action where public interest does not 
require its continuance, p. 124. . 

(Divine, Commissioner, dissents. ) 


[December 14, 1927.] 


ComPLAINT against discontinuance of service; sustained. 
Appearances: J. L. Gillespie, Charleston, for complainants ; 
Harold A. Ritz, Charleston, for defendant. 


Nethken, Commissioner: On April 5, 1927, C. E. Hanson 
filed with the Commission a formal complaint alleging, in sub- 
stanee, that he is a citizen and freeholder living on the waters 
of Mill Creek, Elk district, Kanawha county, West Virginia; 
that he, together with several other citizens of the same com- 
munity, have been furnished gas by the defendant, United Fuel 
Gas Company, for domestic purposes, beginning with the 15th 
day of July, 1916, up to and including the present time; and 
that the defendant has served written notice on the complainant, 
and other consumers in the same community and taking gas 
from the same line, that on the 30th day of April, 1927, the 
line through which the gas is furnished would be taken up and 
the service discontinued. Answer to said complaint was filed 
by the defendant, United Fuel Gas Company, April 15, 1927. 

The case was set down for hearing on April 25, 1927, at 10 
o'clock A, M. At the request of Harold A. Ritz, general coun- 
sel for defendant, the hearing of the case was postponed until 
2 o'clock P. M., on April 27, 1927, at which time J. L. Gilles- 
pie, attorney, appeared for the complainant and Harold A. Ritz, 
attorney, appeared for the defendant. 

Before the taking of testimony, counsel for complainant and 
defendant held a conference, after which, by agreement of coun- 
sel, the case was continued. 

On July 5, 1927, a complaint was filed by C. E. Hanson, 
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joined by H. S. Hanson, George Pritt, Joe F. Hanson, John L. 
Meadows, P. F. Hanson and J. L. Gillespie, residing in the 
same community and taking gas from the same line, protesting 
against the discontinuance of their natural gas service by the 
United Fuel Gas Company, which complaint was, by consent 
of the defendant, treated as a supplemental complaint herein. 
Answer to said supplemental complaint was filed by the de- 
fendant July 28, 1927. The case was set down for hearing at 
10 o’clock A. M., on October 16, 1927. By agreement of coun- 
sel, the case was continued to a date to be agreed upon by coun- 
sel. 

On October 22, 1927, the Commission received a letter from 
Harold A. Ritz, general counsel for the defendant, stating, in 
substance, that counsel had been unable to agree, and requested 
the Commission to set the case for hearing. The case was set 
for hearing on November 3, 1927, at 10 o’clock A. M. J. L. 
Gillespie, attorney, appeared for the complainants and Harold 
A. Ritz, attorney, appeared for the defendant. Witnesses 
were sworn, and testimony received, and the case submitted. 

The record shows that the defendant’s line, through which the 
complainants receive their supply of gas, is a 1-inch pipe line 
approximately 3800 feet in length, which is connected with one 
of the defendant’s high-pressure lines at or near the mouth of 
Mill Creek; and that at a point on said 1-inch pipe line, about 
200 feet from the high-pressure line, the defendant attached a 
l-inch line, which is used to furnish gas to five consumers in 
another community. The record does not show, nor is the Com- 
mission advised in any other way, that it is the intention of the 
defendant to discontinue this particular line, therefore, the 
line the defendant proposes to discontinue is a 1-inch medium- 
pressure line about 3600 fect in length, laid on top of the ground, 
and which would cost, ineluding pipe, approximately $360 to 
relay. 

The complainants allege, and the testimony shows, that they, 
at considerable expense to them, have laid pipe lines to, and 
connected them with, the defendant’s 1-inch medium-pressure 
line, and installed pipes and the necessary appliances in their 
homes through which the defendant can, and does, furnish them 
P.U.R.1928C. 
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with natural gas for heating, lighting, and cooking purposes; 
and that the service was installed in 1916 and has been fur- 
nished continuously since that time. 

The complainants further allege, and the defendant admits, 
that notice was given by the defendant to the complainants that 
the line constructed by the defendant, and used to furnish gas 
to the complainants, would be discontinued on the 50th day of 
April, 1927 

The aiid in support of its proposed discontinuance of 
natural gas service to the complainants, relies upon, among 
other things, the provision in a contract with certain of its con- 
sumers permitting it to discontinue service at any time, upon 
notice. 

[1] The Commission is of the opinion that the gas company 
may not limit or restrict its public duty by private contract. It 
appears to be well settled that this Commission does not have 
power to pass upon the validity of a private contract, or to en- 
foree the provisions of such a contract. The Commission may, 
however, disregard the provisions of private contracts where 
they attempt to restrict or limit the public duty of public serv- 
Pa corporations, and where they attempt to restrict or limit the 

uties and powers of the Commission. 

The defendant, at page 2 of its answer filed April 15, 1927, 
avers “that said consumers and each of them, and particularly 
the petitioner, signed an application at the time he was per- 
mitted to connect said service, by which he agreed that the said 
service being rendered was only temporary and that the same 
might be discontinued at any time upon notice.”” With this de- 
fense, the Commission does not agree. 

[2] The letter dated June 8, 1917, and signed by J. L. Gilles- 
pie, J. L. Meadows, and H. D. Cabell, and made a part of the 
record herein, in which they agree that the defendant may dis- 
continue the service at such time as it may desire, was written 
about one year after the 1-inch line in question was installed, 
therefore, did not influence the installation of the 1-inch line 
through which the gas is furnished to C. E. Hanson and other 
complainants. 

[3] The Commission is further of the opinion that the de- 
P.U.R.1928C. 
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fendant’s rules and regulations printed on the back of the ap- 
plication signed by the complainants are intended to apply to 
service furnished to individual, isolated consumers along high- 
pressure field lines or other high-pressure lines, which, after 
serving the purpose for which they were constructed, could not 
be maintained to furnish gas to said consumers along, and con- 
nected with, said high-pressure lines, and that such rules can- 
not reasonably be applied to a medium-pressure line through 
which gas is furnished to a community such as is the case here, 
particularly when the high-pressure line to which the distribu- 
tion line is connected is still being used for the purpose for which 
it was constructed. 

The defendant, in its answer, avers that the 1-inch line, 
through which the complainants are furnished gas, was con- 
structed for the temporary purpose of furnishing gas for drill- 
ing and operating some wells, but failed to introduce testimony 
in support of this averment. 

The question of rates or inadequacy of service is not pre- 
sented in this proceeding. 

It would appear, therefore, that the sole question before the 
Commission in this proceeding is whether or not it is reasonable, 
under all of the circumstances and facts, to require the defend- 
ant to afford natural gas service to the complainants, and others, 
in the same community. 

[4] The testimony shows that the defendant’s line through 
which it furnishes gas to the complainants is in bad condition, 
and that the complainants’ lines, at least in places, are also in 
bad condition, neither of which, however, can justify the defend- 
ant in discontinuing the service. In the first instance, it is the 
duty of the defendant to keep its lines in condition to render 
reasonably good service; and in the second instance, it is the 
province of the defendant to invoke the Commission’s rule re- 
garding service lines installed and used by the complainants. 

Testimony further shows that the total gross revenue received 
by the defendant from the complainants, for gas consumed dur- 
ing the period of one year beginning April 1, 1926, amounted 
to $158. However, two of the consumers were temporarily dis- 
connected during the winter months, and these parties, together 
P.U.R.1928C. 
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with others who have applied for service, may reasonably be 
expected to purchase all their fuel supply from the defendant 
from the line in question. It appears, therefore, that the an- 
nual revenue from the defendant's line would amount to at least 
$200. 

The testimony further shows that the complainants reside 
about four miles from the corporate limits of the city of Charles- 
ton; that a state highway is being constructed and is practically 
completed to this territory; and that efforts have been made by 
persons to purchase the building lots in the section in which 
the complainants reside, indicating that the number of consum- 
ers will increase rather than decrease. 

[5| When a utility engages in the publie service business in 
West Virginia, it is necessary for it to make application to, and 
receive permission from, this Commission before discontinuing 
the service, and the method pursued by the defendant, about 
which complaint is made in this proceeding, cannot be approved 
by this Commission. 

[f the gas company felt justified in discontinuing the service, 
by reason of’ the unfavorable conditions under which it was fur- 
nishing gas to the complainants, it should have filed a petition 
with the Commission asking for a determination of the matters 
involved. 

Having carefully considered all the testimony in this proceed- 
ing and the representations made, the Commission is of the opin- 
ion, and finds, that it is the duty of the defendant, United Fuel 
Gas Company, to continue to furnish natural gas to the com- 
plainants from its 1-inch medium-pressure line in question, for 
heating, lighting, and cooking purposes, and to others who apply 
for gas service and comply with its lawful rules and regulations, 


and an order will be entered accordingly. 


Chairman Coffman concurs in the foregoing report ; Commis- 


sioner Divine dissents. 


Divine, Commissioner, dissenting: On April 5, 1927, C. E. 
Hanson filed a petition with the Public Service Commission of 
West Virginia, the object of which was to obtain an order from 
the Commission preventing the United Fuel Gas Company from 
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discontinuing the service of gas to him. On April 15, 1927, 
the United Fuel Gas Company filed its answer to the foregoing 
petition. On July 28, 1927, C. E. Hanson, H. S. Hanson, 
George Pritt, Joe F. Hanson, John L. Meadows, P. F. Hanson, 
and J. L. Gillespie filed with the Publie Service Commission a 
petition, the object of which was to obtain the same relief as set 
out in the petition filed April 5, 1927, by C. E. Hanson. The 
Commission filed this petition as an interpleading petition in 
connection with the complaint filed by said C. E. Hanson on 
April 5, 1927. On July 28, 1927, the United Fuel Gas Com- 
pany filed its answer to the last mentioned petition. 

It appears from the pleading that the petitioners reside on 
the waters of Mill Creek, Elk district, Kanawha county; that 
in the year 1916 the United Fuel Gas Company extended a 1- 
inch line from its high pressure line, located up Mill Creek, for 
a distance of 3,860 feet for the purpose, it avers in its answer, 
of furnishing gas for well drilling operation; that the petition- 
ers, upon the signing of a contract, were permitted to attach 
lines to this 1-inch line and extend their lines to their residences ; 
that petitioners had arranged to burn gas in their homes and 
built lines varying in length from 144 feet to 1,500 feet from 
the line of the United Fuel Gas Company to reach their resi- 
dences; that the United Fuel Gas Company had served written 
notice on the petitioners that it would begin on the 30th day of 
April, 1927, to take up this pipe line on Mill Creek and dis- 
continue service to said petitioners; and that petitioners herein 
seek to prevent this removal of the pipe line and the abandon- 
ment of service. 

The answer of the United Fuel Gas Company denies the peti- 
tioners’ houses were built, plumbed, and constructed for the pur- 
pose of using gas furnished and cared for by the respondent for 
cooking, heating, and lighting their houses, and, upon informa- 
tion and belief, avers the dwellings of the several complainants 
being furnished with gas were built and constructed long prior 
to the installation of the 1-inch pipe; that the petitioners are 
each and every one of them estopped from interposing from 
the discontinuance of said line by the respondent and the fur- 
nishing of gas to them for the reason that each petitioner, pre- 
P.U.R.1928C. 
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paratory to being permitted to connect with the respondent's gas 
line and using gas therefrom, entered into a binding valid writ- 
ten contract providing, in effect and substance, that they recog- 
\ized that the maintenance of said main and service of gas by 
the respondent to them was only temporary and that respond- 
ent might discontinue said service at its pleasure. 

There is no question in this case that the 1-inch line extending 
up Mill Creek is attached to a high pressure line and that this 
l-inch line extends into a country section outside of the town or 
city; there also seems to be no question whatever but that the 
petitioners did enter into a written contract, which set out the 
rules of the company and provided either party entering into 
the contract might discontinue the service upon thirty days’ no- 
tice. ” 

It seems to me the United Fuel Gas Company clearly has a 
right to discontinue this service for the following reasons : 

1. Because it is acting clearly within the rights granted it 
under § 4 of the Public Service Commission Law. 

2. Because the facts clearly indicate that the service can only 
be rendered at a loss to the gas company, resulting in a burden 
being placed on other consumers of the company. 

3. Because the petitioners from whom the gas company seeks 
to withdraw service entered into a contract providing that either 
party might discontinue the service upon thirty days’ notice. 

The last paragraph of § 4 of the Public Service Commission 
Law provides as follows: 

“No steam railroad or other public service corporation shall 
discontinue any regular passenger train, or other public service 
facility, or change any regular passenger train schedule or time 
table, without first obtaining authority from the Commission 
so to do, unless the same can be done under uniform rules and 
regulations filed by such railroad or publie service corporation 
with the Public Service Commission and approved by said Com. 
mission.” 

From the foregoing provision it is evident there may be no 
change or abandonment of any public service facility without 
the authority of the Commission has first been obtained, unless 
the same has been done under uniform rules and regulations filed 
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by the public service corporation and approved by the Commis- 
sion. 

The United Fuel Gas Company has filed with the Public Serv- 
ice Commission uniform rules which have been approved by it, 
under which it has authority to discontinue the service to these 
petitioners. 

lhe schedule of rates, rules, and regulations under which the 
United Fuel Gas Company furnishes gas to the consumers with- 
in the state of West Virginia are set out in tariff or schedule of 
rates designated P. S. C. W. Va. No. 5 and supplements there- 
to on file in the office of the Public Service Commission. This 
tariff containing the rates, rules, and regulations for furnishing 
natural gas was issued December 19, 1919, and became effective 
December 20, 1919. However, these same rules and regulations 
had been in effect for several years prior to that time. 

The rules and regulations under which natural gas is fur- 
nished are fully set out in this tariff or schedule of rates. 

Rule 14, under the heading “Additional Rules for Consum- 
ers on High Pressure Main and Field Lines Not on Low Pres- 
sure Systems (Approved by the Commission December 4, 1915)” 
provides as follows: 

“The line from which the gas is supplied by the company is 
not intended and cannot be maintained solely for service to scat- 
tered consumers in country districts, and the company may, at 
its own discretion, cease to furnish gas, either temporarily or 
permanently, change, repair, or remove its pipe line or change 
the use of it, without prejudice to the right of the company to 
continue its supply to other consumers. In case of cancellation 
of this contract, thirty days’ written notice shall be given by the 
one cancelling to the other party. ‘The company shall not be 
liable for any deficiency in the supply caused by the use-of com- 
pressing stations, breakage of lines, or other causes, or for any 
claim for damagess on account of anything done under the pro- 
visions of the paragraph.” 

The rules and regulations contained in the above-mentioned 
tariff are set out in full in the contracts entered into with P. F. 
Hanson, F. E. Meyers, J. L. Gillespie, C. E. Hanson, and H. 
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S. Hanson, all of whom are plaintiffs in this case, except George 
Pritt, who is not a consumer. 

It seems clear to me that the petitioners, being scattered con- 
sumers in a country district, taking gas from a high pressure 
line, are consumers to whom the above-mentioned uniform rule 
is applicable and, under the statute, the gas company is author- 
ized to discontinue the service. 

It appears from the evidence that the line owned by the gas 
company is 1 inch in diameter and extends 3,860 feet up Mill 
Creek from the mouth thereof; that there are many leaks in 
this line and, in view of the high pressure that must be main- 
tained on it to supply service, the amount of waste is large. The 
evidence further shows that to render proper service a new 2- 
inch line should be constructed which, together with the meters 
and regulators, involve an investment of approximately $1,000. 
It further appears from the evidence that for the year from 
April, 1926, to March, 1927, inclusive, the gas consumed 
amounted to 687,000 eubie feet and the total revenue therefrom 
amounted to $158. One of the seven consumers discontinued 
service in December, 1926, and one in October, 1926, so that at 
the present time there are only five consumers, but, assuming 
that $155 is the average annual revenue, it is evident that 154 
per cent on an investment of $1,000 for return, depreciation, 
and depletion, which is less than the amount allowed the United 
Fuel Gas Company by this Commission in Case No. 1516, 12 
Ann. Rep. W. Va. P. S. C. 43, P.U.R.1925B, 705, is not sutfi- 
cieut to pay operating expenses and provide for a return and for 
depreciation and depletion. 

It appears the petitioners (except George Pritt, who was not 
a consumer at the time they obtained service) entered into a 
written contract which contains among others the following pro- 
vision : 

“The line from which the gas is supplied by the company is 
not intended and cannot be maintained solely for service to seat- 
tered consumers in country districts, and the company reserves 
the right at any time to cease furnishing gas through such line, 
either temporarily or permanently, and to change, repair, or 
remove such line, or change the use of it. Any contract for 
P.U.R.1928C. 
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service from such line may be terminated either by the consum- 
er or the company upon thirty days’ notice from the one to the 
other. The company shall not be liable for any deficiency in 
the supply caused by the use of pumping or compressor stations, 
breakage of lines, or other causes on account of anything done 
under the provisions of this paragraph.” 

Mr. J. L. Gillespie, one of the petitioners, in addition to sign- 
ing one of the contracts, joined in the following letter to the 
United Fuel Gas Company: 

“June 8, 1917. 
United Fuel Gas Co., 
Charleston, West Virginia. 

The undersigned, desiring to obtain natural gas for use in 
their respective dwelling-houses on Mill Creek, Kanawha coun- 
ty, West Virginia, hereby propose as follows: We will, at our 
expense, lay the necessary service line connecting our residences 
with your present 1-inch line now constructed along Mill Creek, 
and we will also furnish, at our expense, the necessary reguila- 
tors for reducing the pressure to a point of safety. You are to 
furnish the necessary meters for measuring the gas and we are 
to pay at the same rate currently charged to other domestic con- 
sumers in Elk district of Kanawha county, West Virginia. 

We recognize that the service through said 1-inch line may 
not be adequate and that you may, at any time you desire, take 
up said 1-inch line and discontinue service. We, therefore, 
agree in consideration of the foregoing that in the event we do 
not obtain satisfactory service through the proposed connections 
or in the event you shall hereafter at any time desire to take up 
your said 1-inch line and discontinue service, we will make no 
objection thereto. 

(Signed) J. L. Gitiesriz 
J. L. Meavows 
H. D. CaBexv” 

It is very evident the United Fuel Gas Company rendered 
the petitioners service with a clear understanding that it could 
discontinue service upon thirty days’ notice. It is true that 
since this contract was entered into conditions might have 
changed which, upon application, would have justified the Com- 
P.U.R.1928C. 
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mission in entering an order directing the gas company to fur- 
nish service to that community, but such changes have not taken 
and, on the contrary, the number of consumers has de- 
ercased and the pipes are worn cut and leaking badly and, in 
my opinion, the line is being operated at a loss with the result- 
ant burden on other consumers. 

I do not understand that all contracts for service entered in- 
to between a utility and its consumers may be disregarded and 
held for naught by the Public Service Commission, but this can 
only be done where the public welfare is such as to require that 
private contract must yield. In this case, in my opinion, there 
is no such public interest or welfare involved which would jus- 
tify the disregard of the contract, but on the contrary, the pub- 
lie interest would be served by the discontinuance of service to 
the petitioners. 

In the case of Arkansas Nat. Gas Co. v. Arkansas R. Commis- 
sion, 261 U. S. 379, 67 L. ed. 705, P.U.R.1923C, 714, 716, 43 
Sup. Ct. Rep. 387, it is stated: 

“The question whether, in the absence of the statute,—it be- 
ing made to appear that the stipulated consideration was gross- 
Jy inadequate,—the Commission, under the circumstances dis- 
closed by the record, would have been under a duty to fix gas 
rates in contravention of the contracts, may be put aside with 
brief consideration. While a state may exercise its legislative 
power to regulate public utilities and fix rates, notwithstanding 
the effect may be to modify or abrogate private contracts (Union 
Dry Goods Co. v. Georgia Pub. Service Corp. 248 U. S. 372, 
375, 63 L. ed. 309, 311, P.U.R.1919C, 60, 39 Sup. Ct. Rep. 
117, 9 A.L.R. 1420; Producers Transp. Co. v. Railroad Com- 
mission, 251 U. §. 228, 232, 64 L. ed. 239, 242, P.U.R.1920C, 
574, 40 Sup. Ct. Rep. 131), there is, quite clearly, no principle 
which imposes an obligation to do so merely to relieve a con 
tracting party from the burdens of an improvident undertaking. 
The power to fix rates, when exerted, is for the public welfare, 
to which private contracts must yield; but it is not an independ- 
ent legislative function to vary or set aside such contracts, how- 
ever unwise and unprofitable they may be. Indeed, the exer- 
tion of legislative power solely to that end is precluded by the 
P.U.R.1928 
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contract-impairment clauses of the Constitution. The power 
does not exist per se. It is the intervention of the public inter- 
est which justifies, and, at the same time, conditions its exercise.” 


ORDER. 


This case came on this 14th day of December, 1927, to be 
heard upon the complaint, supplemental complaint and answers 
filed thereto, on the testimony taken and exhibits filed therewith, 
and upon the report of the Commission, this day filed and made 
a part of the record. 

Upon consideration of all which, it is ordered that the de- 
fendant, United Fuel Gas Company, be, and it is, hereby re- 
quired to continue to furnish natural gas to the complainants 
from its 1-inch medium-pressure line, on Mill Creek, Elk dis- 
trict, Kanawha county, for heating, lighting, and cooking pur- 
poses, and to others who apply for gas service and comply with 
its lawful rules and regulations, until permitted to discontinue 
said line and service by order of this Commission. 

It is noted of record that Commissioner Divine does not con- 
cur in this order. 





WISCONSIN RAILROAD COMMISSION, 


RE NEW ROCKLAND TELEPHONE COMPANY. 
{T-1298.] 


Certificates of convenience and necessily — Not required for service 
change — Telephones — Switchboard installation. 

1. The installation of a switchboard in substitution for switching 
service previously furnished by another company does not constitute 
the installation or extension of a telephone exchange within the pro- 
vision of a statute (Wisconsin statutes, § 196.50) requiring a certificate 
from the Commission, p. 133. 

Service — Duty to serve — Collateral contracts for service — Tele- 
phones. 

2. Every utility is, within the contemplation of the public utility 
law, a separate entity, responsible to its patrons and to the Commis- 
sion for the service rendered in its entirety regardless of collateral 
contracts which it may have with other utilities for rendering part of 
the service, p. 133. 
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Monopoly and competition — Service improvements of competitors — 
Telephones. 

3. A telephone company cannot rightfully object to a change in 
the method of rendering service by a competing company in the same 
town as long as the territory occupied by it is not infringed by the 
extension of service to new subscribers without the required notice, 
p. 134. 


Service — Jurisdiction of Commission — Substitution of battery for 
magneto telephone service. 
Statement that a telephone company may substitute common bat- 
tery service for magneto service, or metallic lines for grounded circuits 
without securing Commission authority, p. 133. 


{January 9, 1928.] 


App icaTIon of a telephone company for a certificate of con- 
venience and necessity authorizing it to construct a telephone 
exchange; dismissed for lack of jurisdiction. 


By the Commission: On October 31, 1927, the New Rock- 
land Telephone Company applied to the Commission under the 
provisions of § 196.50 for a certificate of public convenience 
and necessity authorizing the construction and operation of a 
central station and switchboard in the town of Rockland, Man- 
itowoe county. 

A hearing was held at Manitowoc on November 11, 1927. C. 
E. Brady appeared for the New Rockland Telephone Company 
and Chauncey E. Blake for the Consolidated Telephone Com- 
pany. 

The New Rockland Telephone Company is a Wisconsin cor- 
poration organized for the purpose of owning, operating, and 
managing a plant for the conveyance of telephone messages. It 
has lines in the towns of Rockland and Maple Grove in the coun- 
ty of Manitowoc and serves stockholders and subscribers who 
are not stockholders. It has never operated a switchboard of its 
own, but its lines have connected with the switchboard of the 
Consolidated Telephone Company at Reedsville, which company, 
or its predecessor, has furnished switching service since the New 
Rockland Telephone Company began operation. The switching 
service was for many years provided at the rate of $3 per sub- 
seriber per year. In 1927, the Railroad Commission upon ap- 
plication of the Consolidated Telephone Company established 
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a rate of $9 per subscriber per vear for switching service at 
Reedsville, which rate is applicable to the switching service ren- 
dered to the New Rockland Telephone Company by the Con- 
solidated Telephone Company. 

The applicant proposes to install a switchboard in a farm 
house in the town of Rockland and connect its lines with this 
switchboard for the purpose of rendering switchboard service 
to its members and subscribers. No additional subscribers will 
be served as a result of the proposed installation. 

The Consolidated Telephone Company objects to the proposed 
installation on the ground that publie convenience and necessity 
do not require a second central office and that its lines and equip- 


_ment would be duplicated. 


[1, 2] It is evident from the testimony and evidence that the 
New Rockland Telephone Company is a public utility and sub- 
ject to the provisions of § 196.50. However, this statute, as it 
has been construed by the Commission, does not require that no- 
tice be given of an improvement or change in the equipment by 
means of which a telephone company serves its subscribers. 
Clearly, a telephone company may substitute common battery 
service for magneto service, or metallic lines for grounded cir- 
cuits without securing authority from the Commission under 
the provisions of this statute. As we view the matter, the in- 
stallation of a switchboard in substitution for the switching serv- 
ice heretofore furnished by the Consolidated Telephone Com- 
pany through its Reedsville exchange is merely a change in the 
method of rendering service and does not involve the installing 
or extending of a telephone exchange within the meaning of § 
196.50. Every utility is, within the contemplation of the pub- 
lic utility law, a separate entity, responsible to its patrons and 
to the Commission for the service rendered in its entirety. It 
may contract with some other public utility for rendering a part 
of the service for which it is responsible, but in that event it is 
still responsible to the Commission for the adequate service of 
its patrons, in the same manner as it would have been if the 
entire service had been furnished by it. To say that a rural tele- 
phone company operating within a town may not withdraw from 
an arrangement with another utility whereby switching service 
P.U.R.1928C. 
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is furnished and connect its lines for switchboard service to be 
rendered by itself would be to restrict its function as an inde- 
pendent utility. 

[3] The New Rockland Telephone Company clearly has the 
right to operate within the town of Rockland and so long as it 
does not extend its lines for the service of residents not now be- 
ing served by it, it may adopt whatever methods appear to it 
to be desirable in furnishing complete and comprehensive serv- 
ice to its existing subscribers and members, subject only to the 
provision that such service shall be reasonably adequate. The 
Consolidated Telephone Company which renders service in the 
same town cannot rightfully object to the change in the method 
of rendering service so long as the territory occupied by it is 
not infringed by the extension of service by the applicant to 
subscribers not now served by it without giving the notice re- 
quired under the statute above cited. 

The Commission finds that, under the facts here presented, 
the installation of a switchboard and the connection thereof 
with the applicant's existing lines as here proposed is not an 
installation or extension of an exchange within the meaning of 
§ 196.50; that no notices or findings under that section on the 
part of the Commission are necessary, and that the applicant 
may lawfully proceed with the proposed installation. 

In view of this finding, it becomes unnecessary to discuss the 
question as to whether the proposed change in the method of 
operation is consistent with the requirements of public conven- 
lence and necessity. 

It is therefore ordered that the petition herein be and the 
same is hereby dismissed for want of jurisdiction, 





WISCONSIN RAILROAD COMMISSION, 


E. A. WOLF et al. 
v. 
NESHONOC LIGHT AND POWER COMPANY. 
[WP-298.] 


Water powers — Dam gate — Access and navigation rights — Portages. 
1. A hydroelectric company was permitted to keep a gate in a dam 
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fence closed and locked for purposes of operating convenience where 
the company agreed to provide access for portaging of boats around 
the dam to provide for the need of the general public, in view of the 
character of the stream and the very limited use which was made of it 
for navigation purposes below the dam, p. 135. 

Water powers — Dams — Fishways. 

2. The installation of fishways for a dam operated by a hydro- 
electric company was held unnecessary where evidences showed that at 
periods of high water it was possible for fish to swim up over the apron 
of the dam in the flow without making a jump of any kind, p. 136. 

[January 4, 1928.] 


Comptarn‘ by residents in the vicinity of hydroelectric dam 
for failure to provide for portaging of boats around the dam 
and for adequate fishways; complaint dismissed. 


By the Commission: Complaint having been made by E. A. 
Wolf and others that the Neshonoe Light & Power Company has 
failed to make provision for the pertaging of boats over and 
around the Neshonoe dam maintained by it across the La Crosse 
river in Sections 27 and 34, Township 17 North, Range 6 West, 
and that said Neshonoe Light & Power Company has failed to 
provide adequate tishways at said dam, a hearing was duly held 
at West Salem on November 14, 1927. J. J. Bean appeared 
for the petitioners, and Arthur T. Holmes, Frank Winter, and 
Dy. E. C. Swarthout for the Neshouoe Light & Power Company. 

[1] The testimony shows that at the property of the Neshonoc 
Light & Power Company adjacent to thg dam fences are main- 
tained and the gate through which access is had to the pond 
above it is kept locked for the reason that privileges of the prem- 
ises have been occasionally abused, the gate having been left 
open causing inconvenience and expense to the occupants of the 
property of the company at the dam. It was stated on behalf 
of the company that it would arrange to provide access for the 
purpose of portaging boats around the dam to any persons de- 
siring access for this purpose. It was shown that the stream 
below the dam is rapid and is rarely, if ever, used for navigation 
and then only by small boats. In view of the character of the 
stream and the very limited use which is made of it for naviga- 
tion purposes below the dam, it is believed that the arrangements 
made by the company to provide access for portaging around 
P.U.R.1928C. 
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the dam adequately provide for the needs of the public in this 
respest under existing conditions. 

[2] With respect to the request for fishways, the testimony 
does not establish the need for any additional facilities of this 
character. It was testified that at periods of high water it is 
possible for fish to swin up over the apron of the dam in the 
flow without making a jump of any kind. The dam has a head 
of eleven feet in ordinary stages of water. In any event, as in 
dicated above, the testimony on this point is insufficient to jus- 
tify an order requiring the installation of fishways, nor has the 
investigation of the Commission developed any facts indicating 
a necessity for such an installation. 

With respect to the access of the public to the upper pond 
for purposes of recreation, concerning which there was some 
discussion at the hearing, it appears that this Commission is 
without jurisdiction, that being a matter for the town board 
rather than for the Railroad Commission. 

It is therefore ordered that the petition herein be and the 


same is hereby dismissed. 





ARKANSAS SUPREME COURT. 


CONWAY OIL & ICE COMPANY 
v. 
GIBSON OIL COMPANY, 
(No. 85.] 
(— Ark. —, 1S. W. (2d) 60.) 


Service — Duty to serve — Use of spur track. 

1. Any member of the public is entitled to use a spur track owned 
or controlled by a railroad company if there is reasonable need for it 
since the word “railroad” in a constitutional provision (Art. 17, § 1) 
that all railroads shall be common carriers, includes all side tracks and 
spurs incident to convenient operation of the railroad company’s busi- 
ness, p. 139. 

Rates — Railroads — Spur track — Charge for use by third party. 

2. An industry may not collect compensation from another shipper 

for its use of a spur track owned and controlled by a railroad com- 
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pany where a contract between the industry and the carrier expressly 
reserves to the latter the right not only to use it for itself but also 
for other shippers, p. 139. 


(SmirH and McHAney, JJ., dissent.) 


[December 19, 1927.] 


Apprat from cireuit county court judgment against the plain- 
tiff in a suit by an industry against another shipper for compen- 
sation in the use of its spur track; affirmed. 

Appearances: R. W. Robins, of Conway, for appellant; 
George F. Hartje, of Conway, for appellee. 


Mehaffy, J.: The appellee, Gibson Oil Company, brought 
suit against the appellant for $294.80 for merchandise and oil 
sold and delivered to the appellant. 

Appellant answered, admitting the purchase of the merchan- 
dise and oil as set forth in plaintiff’s itemized statement, but ap- 
pellant alleged that it had paid on said account the sum of $180, 
being the amount due from the appellee to the appellant on a 
running account for track rent or unloading charges for the cars 
unloaded by appellee on appellant’s spur track, under an agree- 
ment by which appellee was to pay the appellant $3 for each ear 
so unloaded. 

Appellant offered to confess judgment for $114.80, the dif- 
ference between appellee’s claim and appellant’s account against 
appellee. 

In 1892, the following contract was entered into between the 
St. Louis Iron Mountain & Southern Railway Company and the 
Conway Oil & Gin Company, of Conway, Faulkner county, 
Arkansas: 

“Contract for Siding or Spur Track. 


“These articles of agreement, made and entered into this 4th 
day of June, A. D. 1892, by and between St. Louis Iron Moun- 
tain & Southern Railway Company, party of the first part, and 
Conway Oil & Gin Company, of Conway, Faulkner county, 
state of Arkansas, party of second part, witnesseth: 

“That for and in consideration of the sum of $1 in hand paid 
to the party of the first part, by the party of the second part, 
P.U.R.1928C. 
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receipt of which is hereby acknowledged and stipulation and 
agreements herein contained to be kept and performed by the 
said party of the second part, the said railway company herevy 
agrecs on their part that they will lay at or near Conway Sita- 


tion, on the L. R. & F.S. Ry. or near 375 miie post, the said track 
to be laid 593 feet in length, on the following terms and econdi- 


tions, for the purpose of shipping cotton seed and oil: 
“Company to Furnish Materials. 


“1. The said railway company hereby agrees to furnish at 
their own cost the necessary track materials, including rails, 
switch fixtures, fastenings, ete., and all labor necessary to lay 
said siding or spur track in accordance with the map or plat 


hereto attached showing the actual location of the same. 
“Grade for Siding, How Done. 


“92. The said second party hereby agrees on their part, to do 
all the necessary grading required for said siding or spur track, 
in such manner as may be directed by the superintendent or en- 
gineer of the said railway company, and also to prepare the 
said grade to a proper surface for laying the track thereon. 


i 
> 


“Right of Way, How Furnished. 


“3. The said second party hereby further agrees to furnish 
all the land necessary for the right of way for the said side track, 
outside of the right of way or lands of the railway company, 
the said additional land to be furnished free of cost to the said 
railway company, and the said second party hereby further 
agrees to furnish at their own cost, all the cross-ties and switch 


ties of suitable size, required for the said siding or spur track. 
“Rails, Ete., to Be Railway Property. 


“4, It is hereby mutually agreed that all of the said rails, 
switch fixtures, fastenings, ete., furnished by said railway com- 
pany, shall during the existence of this agreement, and all times 
hereafter, be the property of the said railway company, and it 
is further agreed that the said second party shall have no right, 
title, or ownership, in the said spur or side track, nor in the 
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rails or other materials with which the said track is laid, ex- 
cepting ecross-ties and switch ties which are furnished by them 
which cross-ties, ete., they hereby agree to take up and remove 
from the railway right of way whenever the use of the track is 
abandoned or taken up as herein provided. 


“Right to Use Track for Other Business. 


“5. It is hereby further mutually agreed that the side track, 
when completed, is to be used by the said second party for the 
purpose of loading, unloading, and shipping cotton seed and oil 
with reservation, to wit: That the said railway company shall 
have the right to use the said track for their own business, or for 
the business of any other persons or shippers, provided that the 
business of the said other shippers can, in the judgment of the 
superintendent of said railway company, be done on the said 
track without serious detriment or inconvenience to the busi- 
ness of the said second party.” 

The Missouri Pacific Railroad Company is the successor of 
the St. Louis Iron Mountain & Southern Railway Company, 
and the Conway Oil & Ice Company is the successor of the Con- 
way Oil & Gin Company. 

[1, 2] Appellant contends that under the above contract it 
had a right to charge appellee $3 a car for the use of the side 
track for loading and unloading purposes. Appellant does not 
dispute any of the items in appellee’s account, but contends that 
it is entitled to a credit of $180 for the use of the spur track 
by the Gibson Oi] Company. 

Our Constitution, among other things, provides: 

“All railroads, canals, and turnpikes shall be public high- 
ways, and all railroads and canal companies shall be common 
carriers.” Section 1, art. 17, Constitution of Arkansas, 

It has been many times held that the term “railroad” includes 
all side tracks necessary or convenient for the transaction of the 
company’s business. This was a side track or spur connected 
with the main line of the railroad, and, while it was constructed 
under the contract above set out, it became a part of the system. 

Section 4 of the contract provides that all of the rails, switch 


fixtures, fastenings, etc., shall, during the existence of the con- 
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tract and at all times hereafter, be the property of the railway 
company, and that the second party shall have no right, title, 
or ownership in the said spur or side track nor in the rails or 
other materials with which the said track is laid, excepting cross- 
ties and switch ties which are furnished by them, which cross- 
ties, ete., they hereby agree to take up and remove from the 
railway right of way whenever the use of the track is abandoned 
or taken up as herein provided. 

It will, therefore, be seen that the contract itself provides 
that the spur track is a part of the property of the railroad com- 
pany. It has control over it. 

Section 5 of the contract also provides that the railway com- 
pany shall have the right to use the said track for their own 
business or for the business of any other persons or shippers, 
provided that the business of the said other shippers can, in the 
judgment of the superintendent of said railway company, be 
done on the side track without serious detriment or inconven- 
ience to the said second party. 

The railroad company, in making the contract, evidently had 
in mind its duty to the public, that it was a common carrier, and 
that it was bound to furnish facilities to all shippers impartial- 
ly. But, if there had been no such provision in the contract, it 
would have been the duty of the railroad company, whenever 
the public necessity required it, to permit persons other than 
appellant to use the track. 

“The term ‘railroad’ includes all side tracks necessary or con- 
venient for the transaction of the company’s business, and if a 
railroad company controls and operates a switch or side track as 
a part of its system, although primarily for the benefit of a par- 
ticular shipper, it may be compelled to transport freight for 
others at points along the line where such persons have a right 
to ship or receive it. But where a switch is constructed for the 
benetit of a particular shipper on his land and subsequently un- 
der rights expressly reserved in the contract, the railroad com- 
pany cancels its agreement and sells the switch to the land own- 
er, he has the exclusive right to the use of the switch, and tlie 
railroad company cannot be required to receive the freight of 
P.U.R.1928C. 
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others on or along such private switch of which it has not the 
management or control.” 33 Cye. 637. 

It will be observed, from reading the above quotation, that, 
where the spur is built for a shipper and the shipper becomes the 
owner outright, its ownership of that property is like the owner- 
ship of any other property. It does not belong to the railroad 
then, and it is not a part of its system, but, in all cases where 
the railroad company itself owns the switch or spur and con- 
trols it, it is bound to permit the public to use it if such use is 
needed by the public. It has been said: 

“Ordinarily a contract by a railroad company to build a side 
track or spur track from its main line to a private enterprise is 
valid, as the interest of the public cannot in any way be serious- 
ly affected by the construction of such a track. But the contract 
will not be enforced when the public interests demand a discon- 
tinuance of the switch or spur.” 22 R. C. L. 836. 

In a case in the court of appeals of Kentucky, involving a 
spur track and the right to use the same, the court said: 

“The railroad switch involved in this litigation was built by 
the White Stone Quarry Company, and in so doing they entered 
into a contract with the Louisville & Nashville Railroad Com- 
pany, by which it leased or hired all of the material which went 
into it, from the railroad company, upon a stipulated rent, to 
be equal to 6 per cent per annum on the value of the material 
furnished; the quarry company to keep the roadway in good 
condition, either by doing the work itself, or paying the railroad 
company for what it might do in this regard. Afterwards, on 
the 23d day of May, 1893, the property having passed into the 
ownership of the Bowling Green Stone Company, a new con- 
tract was made between it and the railroad company, in which 
all of the terms and conditions of the original contract concern- 
ing material furnished by the railroad company, and the rental 
therefor due from the quarry company, were recited, and fur- 
ther that, ‘whereas, said Bowling Green Stone Company wishes 
to increase its business and has represented to said Louisville & 
Nashville Railroad Company that, if it should be relieved from 
the payment of said rent and for said repairs, it could largely 
increase its business, which would result in an increase of traffic 
P.U.R.1928C. 
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for said Louisville & Nashville Railroad Company: Now, 
therefore, in consideration of the premises, the said Louisville 
& Nashville Railroad Company, from and after this date, re- 
leases the said Bowling Green Stone Company from the pay- 
ment of rent on said material, and also agrees to keep said track 
in repair during the continuation of this contract without cost 
to said Bowling Green Stone Company, reserving the right, how- 
ever, to discontinue doing so, and the right to cancel this con- 
tract on sixty days’ notice in writing to said Bowling Green 
Stone Company whenever and at any time in the opinion of the 
management of said Louisville & Nashville Railroad Company 
the shipments from said quarries to points on and reached via 
said Louisville & Nashville Railroad Company’s lines are not 
sufficient to justify the maintenance of the track by said Louis- 
ville & Nashville Railroad Company.” . . . So far as this 
record shows, it exercises the same control and dominion over 
this line that it does over any other part of its system; and we 
think, by the terms of the contract in question, the switeh, dur- 
ing the continuance of the contract, at least, becomes a part of 
the general system of the Louisville & Nashville Railroad Com- 
pany. ‘This being so, it cannot lawfully refuse to receive and 
transport freight belonging to appellees to and from such rea- 
sonable points along the line at which they may lawfully ship or 
receive it. . . . ‘Railroad companies are quasi public corpo- 
rations, created for the purpose of exercising the functions and 
performing the duties of common carriers. These duties are 
detined by law, and in accepting their charters they necessarily 
take with them all the duties and liabilities annexed; and they 
are required to supply, to the extent of their resources, adequate 
facilities for the transaction of all business offered, and to deal 
fairly and impartially with their patrons. . . . And they 
have no right to contract with a corporation or individual to 
give exclusive rights to transfer any commodity over any part 
of their line.” Bedford-Bowling Green Stone Co. v. Oman, 
115 Ky. 369, 377, 73 S. W. 1038. 

In discussing a similar question, the supreme court of Ne 
braska said: 

“These facts, we think, warrant the inference that the re- 
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spondent constructed the side track across the intervener’s prem- 
ises under at least an implied grant of a right of way from the 
intervener’s privies in estate, the then owners of the premises, 
and that such track now constitutes a part and parcel of the re- 
spondent’s railroad system, open alike to all requiring service 
thereon.” 

The court then quotes the section of the Constitution of Ne- 
braska (article 11, § 4), which is substantially the same as ours, 
declaring railroad companies public highways, ete., and then 
proceeds: 

“The term ‘railroad’ includes all side tracks necessary or con- 
venient for the transaction of the company’s business. . . . 
The side track in question is connected with the respondent’s 
main line. In the absence of evidence to the contrary, taking 
into account the fact that it crosses the property of third parties 
and occupies a portion of the public streets of the city under a 
grant from the city, the presumption would be that it is a part 
of the respondent’s railroad system, and a‘public highway with- 
in the meaning of the constitutional provision above quoted.” 
Roby v. State ex rel. Farmers’ Grain & Live Stock Co. 76 Neb. 
£50, 453, 107 N. W. 766. 

In the contract in this case it is provided that this spur track 
shall belong to the railroad company, shall be under its super- 
vision and control. ‘The railroad company reserves the right, 
not only to use this spur track itself, but reserves the right to 
use it for other shippers, and, as we have said before, if it did 
not reserve this. right, the fact that it owns and controls this 
spur track and is a common carrier owing a duty to the public, 
if there is any public necessity, it is required to receive and 
transport freight for all persons who may offer it. 

The judgment of the circuit court is correct, and is, there- 
fore, affirmed. 

Rehearing denied January 30, 1928. 

P.U.R.1928C, 
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UNITED STATES SUPREME COURT. 


INTERSTATE BUSSES CORPORATION 
v. 
WILLIAM H. BLODGETT, TAX COMMISSIONER OF 
CONNECTICUT et al. 
[No. 197.] 
(— U. S. —, 72 L. ed. —, 48 Sup. Ct. Rep. —.) 


Interstate commerce — Discrimination against — Motor busses — 
d'axation forms, 

1. Discrimination is not established by a showing that two statutes 
levying taxes on interstate and intrastate motor carriers respectively 
are different in form or adopt a different measure or method of assess- 
ment such as a mileage tax on one and a gross receipts tax on the 
other, p. 146. 

Interstate commerce — Discrimination against — Interstate and in- 
trastate busses — Number of taxes. 

2. Discrimination against interstate carriers is not established by 
a showing that they are subject to three kinds of taxes while intrastate 
carriers are subject only to two or to one, p. 146. 

interstate commerce — Discrimination against — Tax on interstate 
busses — Necessary evidence. 

3. An interstate motor carrier claiming itself subject to a discrim- 
inatory tax as compared with intrastate carriers is under the necessity 
of showing that in actual practice the tax of which it complains falls 
on it with disproportionate economic weight, p. 146. 

Interstate commerce — Taxation of interstate busses — State high- 
ways. 

4. The state does not exceed its constitutional power by imposing 
more than one form of tax as a charge for the use of its highways in 
interstate commerce where it is not shown that the aggregate charge 
bears no reasonable relation to the privilege granted, p. 147. 


[February 20, 1928.] 


Appeat from decree of United States District Court refus- 
ing to grant an injunction restraining the collection of an al- 
leged unconstitutional tax by the state of Connecticut from an 
interstate motor carrier; affirmed. For opinion of lower court, 
see 19 F. (2d) 256. 


Mr. Justice Stone delivered the opinion of the Court: The 
appellant, complainant below, is a Connecticut corporation en- 
gaged in the transportation of passengers in motor busses, ex- 
P.U.R.1928C. 
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clusively in interstate commerce, between Connecticut and 
points in Massachusetts and Rhode Island. The present suit 
was brought in the district court for Connecticut to restrain ap- 
pellees, tax officials of the state, from levying a tax on appel- 
lant under a Connecticut statute, Conn. Pub. Acts 1925, chap. 
254, on the ground that the tax is an unconstitutional burden 
on interstate commerce. Application to a court of three judges 
for an interlocutory injunction under Judicial Code, § 266 was 
denied, 19 F. (2d) 256, and on final hearing the Court dis- 
missed the bill on the merits. The application for the prelim- 
inary injunction having been pressed to a determination before 
the court of three judges, the case is properly here on direct 
appeal from the final decree of that court. Judicial Code, §§ 
238, 266; Smith v. Wilson, 273 U. S. 388, 71 L. ed. 699, 47 
Sup. Ct. Rep. 385; Clark v. Poor, 274 U. S. 554, 71 L. ed. 
1199, P.U.R.1927D, 346, 47 Sup. Ct. Rep. 702. 

The appellant has already complied with the general statutes 
of Connecticut requiring the registration of motor vehicles. Part 
il, § 1 of the act in question imposes a tax of 1 cent for each 
mile of highway traversed by any motor vehicle used in inter- 
state commerce “as an excise on the use of such highway.” By 
Part II, § 4 the proceeds of the tax are to be applied to the main- 
tenance of public highways in the state. 

Appellant objects to the tax as an infringement of the para- 
mount power of Congress to regulate interstate commerce or at 
least as a discrimination against that commerce. It is not denied 
that a state may impose a registration or license fee on those 
using motor vehicles in the state, although engaged in interstate 
commerce, or that the state may impose a reasonable charge 
ior the use of its highways by motor vehicles so employed. Hen- 
drick v. Maryland, 235 U. S. 610, 59 L. ed. 385, 35 Sup. Ct. 
Rep. 140; Kane v. New Jersey, 242 U. S. 160, 61 L. ed. 222, 
37 Sup. Ct. Rep. 30; Clark v. Poor, supra, and there is no evi- 
dence that the tax here is in itself an unreasonable charge for the 
privilege. But it is said that the particular scheme of taxation 
adopted by Connecticut imposes this tax in addition to statu- 
tory charges already made for the use of the highways in inter- 
state commerce, and both in purpose and in effect discriminates 
P.U.R.1928C, 10 
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against appellant and in favor of those operating motor vehicles 
in intrastate commerce. 

The state has adopted a system of financing its highway con- 
struction and maintenance under which about 80 per cent of the 
cost is collected from fees for the registration of motor vehicles 
and for operators’ licenses, from taxes on the sale of gasoline 
and from fines and penalties for violations of the motor vehicle 
laws. The balance of the cost is paid from general appropria- 
tions by the state legislature and a certain amount received un- 
der Federal aid legislation. Appellant, it is conceded, pays 
certain taxes imposed alike on those engaged in intrastate and 
interstate commerce. These include a personal property tax 
upon its motor cars used in the state, a registration or license 
fee for each vehicle so used, and also, it is urged, a tax of 2 cets 
a gallon on the sale of gasoline within the state which in prac 
tice is absorbed by the consumer in the purchase price. 

But no mileage tax like that imposed by Part II, § 1 is levied 
upon those using motor vehicles in intrastate commerce. In- 
stead, Part I, $$ 2 and 3 of the act under discussion subject all 
companies engaged in intrastate motor bus transportation to an 
excise of 3 per cent of their gross receipts less such taxes as they 
have paid locally on their “real and tangible personal estate.” 
by Part 1, § 6 this excise is declared to be in lieu of all taxes on 
intangible personal property. Moreover, those who pay it are 
exempt from the income tax of 2 per cent imposed generally on 
corporations, including, apparently, the appellant. Conn. Gen. 
Stat. Chap. 73, as amended. It like the mileage tax is devoted 
to the maintenance of highways. 

To show that the mileage tax is discriminatory appellant first 
points out the obvious differences between it and the gross re- 
ceipts tax and, secondly, relies on an uncontradicted allegation 
in the bill of complaint that, apart from the mileage tax, it al- 
ready contributes to the maintenance of the highways of the 
state in the same manner and to the same extent as others in 
the payment of the personal property tax, the license tax on 
busses and the shifted gasoline tax. 

[1-3] The two statutes are complementary in the sense that 
vhile both levy a tax on those engaged in carrying passengers 
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for hire over state highways in motor vehicles, to be expended 
for highway maintenance, one affects only interstate and the 
other only intrastate commerce. Appellant plainly does not 
establish discrimination by showing merely that the two stat- 
utes are different in form or adopt a different measure or method 
of assessment, or that it is subject to three kinds of taxes while 
intrastate carriers are subject only to two or to one. We cannot 
say from a mere inspection of the statutes that the mileage tax 
is a substantially greater burden on appellant’s interstate busi- 
ness than is its correlative, the gross receipts tax, on comparable 
intrastate businesses. To gain the relief for which it prays ap- 
pellant is under the necessity of showing that in actual practice 
the tax of which it complains falls with disproportionate eco- 
nomic weight on it. General American Tank Car Corp. v. Day, 
270 U. S. 367, 70 L. ed. 635, 46 Sup. Ct. Rep. 234; Hendrick 
v. Maryland, supra; Interstate Busses Corp. v. Holyoke Street 
R. Co. 273 U. S. 45, 51, 71 L. ed. 530, P.U.R.1927B, 46, 47 
Sup. Ct. Rep. 298. The record does not show that it made any 
attempt to do so. 

That appellant is already contributing to highway mainte- 
nance is not in itself significant, for the state does not exceed 
its constitutional power by imposing more than one form of tax 
as a charge for the use of its highways in interstate commerce. 
It is for appellant to show that the aggregate charge bears no 
reasonable relation to the privilege granted. 

[4] It is further objected that the provision of the state stat- 
ute, Part II, § 3, authorizing the suspension of registration as a 
remedy for the nonpayment of the mileage tax, is invalid in 
any case, since payment of even a lawful tax may not be enforced 
by the exclusion of the taxpayer from interstate commerce. 
Western U. Teleg. Co. v. Massachusetts, 125 U. S. 550, 31 L. 
ed. 790, 8 Sup. Ct. Rep. 961; St. Louis S. W. R. Co. v. Arkan- 
sas, 235 U.S. 350, 59 L. ed. 265, 35 Sup. Ct. Rep. 99. And it 
is not denied that appellees have threatened to invoke § 3 against 
appellant. But we need not consider here whether the prin- 
ciple relicd on goes so far as to prevent a state from excluding 
from its highways a motor carrier which refuses to pay a charge 
for their use. Compare Hendrick v. Maryland, supra; Kane 
P.U.R.1928C. 
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v. New Jersey, supra; Clark v. Poor, supra. Here the relief 
sought presupposes that the tax is unconstitutional. That point 
being determined against appellant we shall not assume that it 
will persist in its refusal to pay the tax. 

Objections of less moment, which we have considered, do not 
require comment, 


Aftrmed. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE MOUNTAIN STATES GASOLINE CORPORATION. 
[Application No. 970, Decision No. 1501.] 


Certificates of convenience and necessity — Evidence of necessity — 
Common pipe lines — Construction cost. 

A certificate was awarded an applicant for the construction of a 
pipe line for the common carriage of oil and gasoline where the rail- 
road station was remote, the road was frequently blocked by snow dur- 
ing the winter when the regular shipment of gasoline to the railroad 
was necessary, and the cost of such construction would not exceed the 
expense of an automobile truck for similar service. 


[November 19, 1927.] 


AppLicaTion of a private gasoline company for a certificate 
of public convenience and necessity to construct and operate 
pipe line for the common carriage of oil and gasoline; approved. 

Appearance: Ivan A. Allen, Denver, Attorney, for the appli- 
cant. 


By the Commission: On September 22, 1927, the Mountain 
States Gasoline Corporation, a corporation, filed its application 
for a certificate of public convenience and necessity authorizing 
it to lay, build, construct, and operate a common carrier gas 
and oil pipeline for the purpose of transporting gasoline and 
oil. 

The County Commissioners of Las Animas county duly re- 
ceived a copy of the application and notice that the case would 
be heard in the court house in the city of Trinidad on October 
P.U.R.1928C. 
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15, 1927. The case was heard at the time and place stated, but 
there was no appearance for anybody other than the applicant. 

The evidence shows that the Mountain States Gasoline Cor- 
poration has discovered in what is known as the San Francisco 
Creek structure located four and one half miles southwest of 
Barela in the county of Las Animas, Colorado, natural gas which 
is being that taken out of the structure through five wells which 
are now producing a substantial volume of gas per day; that it 
is estimated | y geologists that there is enough gas in the ground 
in the immediate vicinity to produce gas in large volume for a 
number of years. The applicant has built an absorption plant 
on the south-west quarter of section three, township thirty-four 
south, range sixty-two west in said county and is now extracting 
gasoline from said natural gas. 

The nearest railroad station is Barela on the Colorado & 
Southern Railway. There is no good road running from the 
vicinity of the said wells and said structure, and such a road as 
there is is during the winter blocked by snow for days at a time. 
The capital to be invested in the pipeline sought to be construct- 
ed is $5,000 which is not as much as it would cost to buy one 
truck and other necessary apparatus for the transportation of 
the gasoline by automobile. 

The applicant is willing to operate said pipeline as a common 
carrier subject to all the duties and lawful regulations incident 
thereto. 

After consideration of all the evidence the Commission is of 
the opinion and so finds that the public convenience and neces- 
sity requires the issuance to the applicant of a certificate of pub- 
lie convenience and necessity authorizing it to construct, oper- 
ate, and maintain a common carrier pipeline for the transpor- 
tation of gasoline and oil beginning at the location of its said 
absorption plant and following parallel in a northeasterly di- 
rection the county road through sections three, two and one of 
township thirty-four south, range sixty-two west and sections 
six and five, township thirty-four south, range sixty-one west 
and terminating at a loading rack to be constructed at Barela 
Station in township thirty-three south, range sixty-one west, 
Las Animas county, Colorado. 

P.U.R.1928C. 
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COLORADO PUBLIC UTILITIES COMMISSION, 


RE L. BICKLE WILSON et al. Doing Business under Name 
of Platte Vallev Transportation Company. 
[Application No. 835, Decision No. 1502.] 

Certificates of convenience and necessity — Piece-meal acquisition of 

prohibited route — Motor vehicles. 

A certificate to operate over a certain route was refused to a motor 
utility already lawfully operating in neighboring territory where th« 
proposed additional route would constitute a through service between 
points expressly refused to the applicant in a previous application for 
such entire route, a certificate being issued however to permit service 


to other intermediate points having a public necessity therefor. 
[November 19, 1927.] 


Apptication of motor utility for certificate of convenience 
and necessity; certificate granted with route restrictions. 

Appearances: Swerer & Johnson, Denver, for applicants; J. 
Q. Dier, Denver, for Chicago, Burlington & Quincy Railroad 
Company; E. G. Knowles, Denver fer Union Pacifie Railroad 
Company: Harry 8. Class, Denver, for Cornhusker Stage Line. 

By the Commission: On March 7, 1927, L. Bickle Wilson 
and Joseph F. Lindsey, co-partners doing business under the 
name and stvle of the Platte Valley Transportation Company, 
filed their application for a certificate of public convenience and 
necessity authorizing the operation by them of a motor vehicle 
system for the transportation of passengers and express pack- 
ages between Fort Morgan and Denver, Colorado, and interme 
diate points including Wiggins, Keenesburg, Hudson, Fort Lup- 
ton, and Brighton. Objections and answers were filed by Union 
Pacitic Railroad Company and Chicago, Burlington & Quinev 
Railroad Company. An informal protest was filed by the Board 
of County Commissioners of Morgan county. The applicants 
do not mow seek to do any business between Fort Lupton and 
Denver except such as is either destined to Denver from points 
east of Fort Morgan or originates in Denver and is destined to 
said points. 

The case was set for hearing and was heard in the court house 
in Sterling, Colorado, beginning on August 16, 1927. The case 
was consolidated for hearing with Application No. 888. 
P.U.R.1928C. 
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In the order entered in Application No. 888, P.U.R.1928A, 
175, the Commission found that the public convenience and ne- 
eessity does not require the transportation of passengers from 
Denver to Sterling and Julesburg and points intermediate to the 
two latter, and from Sterling and Julesburg and intermediate 
points to Denver. The applicants are now transporting passen- 
gers under a certificate from this Commission to and from Ster- 
ling and Greeley, and intermediate points including Brush and 
Fort Morgan. If this application were granted, there would 
then be operating a system between Sterling and Denver via 
Brush and Fort Morgan, as the route of the applicant runs from 
Sterling through Fort Morgan. What we said and found in the 
order in Application No. 888, supra, as to the lack of conven- 
ience and neessity for the operations of the applicant in that 
vase, applies equally to this case so far as the operations to and 
from Sterling are concerned. The preponderance of evidence 
as to Fort Morgan is that the publie convenience and necessity 
does not require the operation proposed by the applicants. 

The country between Fort Morgan and Keenesburg is sparsely 
settled. There is almost a total lack of any showing of a de- 
mand or need on the part of the people living in this territory 
for such an operation as the applicants seek to furnish. The 
evidence shows that seventy-five or eighty per cent of the travel- 
ing salesmen use their own automobiles. 

Keenesburg and Hudson are two towns situated in a very fer- 
tile, irrigated country. There are many business dealings be- 
tween the banks, automobile agencies, and other business con- 
cerns situated in Fort Lupton, Hudson, and Keenesburg. There 
is, at the present time, no public carrier operating between these 
points, all of which are situated in Weld county. 

After a careful consideration of all of the evidence, the Com- 
mission is of the opinion, and so finds, that the public conven- 
ience and necessity does require the operation of a motor vehi- 
cle system for the transportation of passengers and express be- 
tween Fort Lupton and Keenesburg, via Hudson and other inter- 
mediate points; that, as to the other portions of the route over 
which the applicants desire to operate, the public convenience 
and necessity does not require that a certificate be issued them. 
P.U.R.1928¢. 
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COLORADO PUBLIC UTILITIES COMMISSION, 


RE J. L. GIGAR. 
[Application No. 902, Decision No. 1506.] 
Certificates of convenience and necessity — Reason for granting com- 
petitive certijicate — Mistake of law. 

A motor carrier operating in good faith over an established route 
who had been erroneously informed by a representative of the Com- 
mission on a prior occasion that he did not need a certificate because 
he was not competing with the railroad and who immediately made 
application upon learning that the Commission did have jurisdiction 
over such carriers, was granted a certificate notwithstanding the fact 
that a rival carrier subsequently operating over the same route had 
been granted a certificate before such application where the service of 
the first carrier was shown to be more dependable than the other. 

[November 25, 1927.] 

AppuicaTion of a motor utility for a certificate of convenience 
and necessity; granted. 

Appearances: Charles D. Bromley, Boulder, attorney for the 
applicant; John D. MacKenzie, Nederland, pro se. 

By the Commission: On May 18, 1927, J. L. Gigar of 
Nederland, Colorado, filed his application for a certificate of 
public convenience and necessity authorizing the operation of 
a motor vehicle system for the transportation of freight between 
Boulder, Tungsten, and Nederland during twelve months of the 
year and between Boulder, Tungsten, Nederland, and Eldora 
during the months of June, July, and August, the latter service 
to be extended to include the months of May and September 
should business conditions warrant. A written objection was 
filed by J. D. MacKenzie of Nederland. No further objections 
were filed, although the Glacier Route, Inc., holding certificate 
No. 66, and the County Commissioners of Boulder county were 
duly notified of the application. The said J. D. MacKenzie 
holds Certificate No. 62 by which he hauls freight from Neder- 
land to other nearby communities, including Boulder, Ward, 
Tungsten, Black Hawk, Central City, Rollinsville, and Caribou. 

The application was set for hearing and was heard in the 
court house in Boulder on November 21, 1927. The evidence 
shows that the applicant has been engaged in doing the business 
which he seeks to continue under a certificate from this Commis- 
sion for a period of four or five years; that in the year 1925 he 
P.U.R.1928C. 
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inquired in the offices of the Commission as to whether he needed 
a certificate authorizing his said operations and he was told by 
one of the Commissioners, or some other person representing 
the Commission, that the Commission had no jurisdiction to 
grant a certificate to him as he was not operating in competition 
with a railroad. Thereafter it was held in the Greeley Trans- 
portation case that the Commission does have jurisdiction over 
such an operation as the applicant’s. Before the applicant knew 
anything of this decision said MacKenzie filed his application 
and secured a certificate. No notice of the application was given 
to the applicant herein. As soon as the applicant herein knew 
that he should file his application he did so immediately. 

The applicant owns two rather small trucks of the value of 
$700, which are adapted to and are used exclusively in hauling 
light or miscellaneous freight. He has been operating every day 
of the year, with one or two rare exceptions due to extraordinary 
snow conditions, and has thus given his patrons the most de- 
pendable service. He testified that he is able to give this daily 
service at a profit. The fact that he has given such service has 
resulted in his getting some business which might otherwise be 
done by MacKenzie. 

MacKenzie has not operated daily throughout the winter, al- 
though his certificate requires daily service. The small miscel- 
laneous freight business of the kind done by the applicant herein 
is rather an incidental and inconsequential part of his business. 
He is engaged in buying coal in the coal fields and selling it at 
points named other than Boulder. He specializes in the hauling 
of very heavy freight and ore concentrates which, it appears, 
no other person is equipped to haul. 

After careful consideration of all of the evidence, the Com- 
mission is of the opinion, and so finds, that the public convenience 
and necessity require the issuance to the applicant of a certificate 
of public convenience and necessity authorizing the operation by 
him of a motor vehicle system for the transportation of light 
freight between Boulder, Tungsten, and Nederland during twelve 
months of the year, and between Boulder, Tungsten, Nederland, 
and Eldora during the months of June, July, and August, with 
the privilege to extend the latter service to the months of May 
and September should business conditions warrant. 

}.U.R.1928C. 
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ILLINOIS COMMERCE COMMISSION, 


FARMERS FOUNTAIN TELEPHONE COMPANY 
v. 
HARRISONVILLE TELEPHONE COMPANY et al. 
(No. 16211.] 
Service — Telephones — Compulsory physical long distance connec- 
tion. 

1. A rural telephone company operating at reduced rates and previ- 
ously enjoying long distance service, by a contract with a local com- 
pany operating in a nearby city, over the lines of a connected long 
distance company, which contract had been abrogated, was granted the 
right again to receive long distance connections, notwithstanding a con- 
tention that the long distance rate thereby afforded to subscribers of 
the rural company would deflect patronage from the city company, p. 
155. 

Service — Telephones — Physical connection — Former rights. 

2. The denial to a telephone utility of connection with the toll line 
of another through which it had previously enjoyed outside toll connec- 
tion creates a condition which is detrimental to public interest and 
should be remedied, p. 155. 


[November 23, 1927.] 


Comp aint of a rural telephone utility of a refusal of a long 
distance connection; physical connection ordered. 


By the Commission: On March 26, 1926, the Farmers 
Fountain Telephone Company filed formal complaint against 
the Southwestern Bell Telephone Company alleging that the 
respondent herein refuses to establish a physical connection be- 
tween its toll lines and the lines of the complainant company for 
the purpose of toll service, and that at present the subscribers 
of the Farmers Fountain Telephone Company have no long dis- 
tance toll service whatsoever and, further, that it is the desire 
of the complainant to establish a connection between its lines 
and the lines of the respondent company at Columbia, Monroe 
county, Illinois. 

On April 6, 1926, answer was filed by the Southwestern Bell 
Telephone Company setting forth that the toll connections at 
Columbia are covered by traffic agreement with the Harrison- 

ille Telephone Company and asked that the Harrisonville Tele- 
'2.U.R.1928C. 
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phone Company be made a party to this cause, upon receipt of 
which the Commission forwarded copy of the complaint and 
answer of the Southwestern Bell Telephone Company to the 
Harrisonville Telephone Company making it a party respondent. 

[1, 2] Answer was filed by the Harrisonville Telephone Com- 
pany, which had been made a part in this case, on November 
6, 1926, denying the allegations set forth in the complaint and 
stating that they now give adequate service and are prepared to 
give toll connections to the subscribers of the Farmers Fountain 
Telephone Company on a subscriber’s rental basis, and, further, 
that the exchange rates of the Farmers Fountain Telephone Com- 
pany are lower than the present exchange rates of the Harrison- 
ville Telephone Company and that such toll connections would 
cause irreparable loss of subscribers to its service and that an 
order of the Commission granting the petitioner’s prayer would 
be tantamount to confiscation of their property without due . 
process of law; further, that the Harrisonville Telephone Com- 
pany is willing to sell its physical property or stock to the 
Farmers Fountain Telephone Company or willing to buy the 
physical property or stock of the Farmers Fountain Telephone 
Company. 

The case came on for hearing before the Commission on No- 
vember 23, 1926, at Springfield, the complainant and respondents 
being represented by counsel, at which time evidence pertinent 
to the issue was submitted by the interested parties. The evi- 
dence shows that the Farmers Fountain Telephone Company 
was organized in 1904 and incorporated on August 20, 1906, 
its charter to extend for a period of fifteen years; that a con- 
tract was signed by the Farmers Fountain Telephone Company 
and the Cahokia Telephone Company for toll connections on 
June 8, 1909. This contract provided for long distance service 
by the subscribers of the Farmers Fountain Telephone Company 
through the Cahokia Telephone Company and over tke lines of 
the Kinloch Long Distance Telephone Company. The property 
of the Cahokia Telephone Company was subsequently pur- 
chased by the Harrisonville Telephone Company, which com- 
pany continued to furnish toll service to the Farmers Fountain 
Telephone Company as had been furnished prior to the change 
P.U.R.1928C. : 
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in ownership. Further that the contract between the Farmers 
Fountain Telephone Company and the Cahokia Telephone Com- 
pany, which property had been acquired by the Harrisonville 
Telephone Company through purchase of the property of the 
Cahokia Telephone Company, was abrogated on Angust 3, 1924, 
this being the date of the acquisition of the property of the 
Kinloch Long Distance Telephone Company by the Southwestern 
Bell Telephone Company. However, the service was continued 
over the lines of the Southwestern Bell Telephone Company 
until February 8, 1925, at which time toll connection was denied 
the Farmers Fountain Telephone Company by the Harrisonville 
Telephone Company. 

The stations served by the Harrisonville Telephone Company 
and the Farmers Fountain Telephone Company, together with 
the charges per annum for each classification are as follows: 
| Tables omitted. ] 

Exhibits were filed by the petitioner, consisting of a copy of 
the contract between the Farmers Fountain Telephone Company 
and the Cahokia Telephone Company, a copy of a modified con- 
tract which was submitted to the Farmers Fountain Telephone 
Company by the Harrisonville Telephone Company after the 
acquisition of the property of the Cahokia Telephone Company, 
a report of the engineering section of the Commission as to the 
present per cent and service condition of the property, also a 
report of an investigation by the Commission’s service engineer 
relative to improvements and betterments in the service subse- 
quent to the original recommendations. 

A subsequent hearing was held on December 7, 1926, at which 
time witnesses testified as to the desirability of the consolidation 
of the two companies operating in this territory. The record 
further shows that the majority of the subscribers of the Harris- 
onville Telephone Company are served within the corporate 
limits of the towns and villages and that, to a large extent, the 
subscribers of the Farmers Fountain Telephone Company are 
located in the outlying rural districts. 

The testimony further shows that on May 7, 1921, the Farmers 
Fountain Telephone Company was reincorporated and their 
charter renewed for a period of twenty-five years. 

P.U.R.1928C. 
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The Commission having carefully considered the evidence of 
record is of the opinion and finds: 

1. That the Farmers Fountain Telephone Company is being 
denied connection with the toll lines of the Harrisonville Tele- 
phone Company through which it has previously enjoyed out- 
side toll connections, the denial of such service creating a con- 
dition which is detrimental to public interest and should be 
remedied. 

2. That a direct connection of the lines of the Farmers Foun- 
tain Telephone Company to the lines of the Harrisonville Tele- 
phone Company whereby it might obtain connection to long 
distance or toll lines of other toll line companies will best serve 
the public interest and should be ordered. 





ILLINOIS COMMERCE COMMISSION, 


RE ROSSVILLE TELEPHONE COMPANY, 
[No. 17065.] 


Rates — Telephones — Free interexchange — Toll charges. 

1. The establishment of toll rates by a telephone utility over a 
system developed on the basis of free exchange of service of five closely 
related exchanges was denied where the effect of the change would give 
three of the exchanges access to less than one hundred stations, the 
fourth to 163, and the fifth to 405 stations where formerly all had 
access to 2000 stations, p. 159. 

Rates — Telephones — Free interexchange — Toll charges. 

2. The fact. that a telephone company did not intend to place into 
effect a part of its prospective toll rate even though authorized, indi- 
cated that from the standpoint of public policy it was not advisable 
to charge the toll until several proposed consolidations in the system 
could be effected, p. 159. 


[November 23, 1927.] 
AppLicaTion for an advance in rates for a telephone toll serv- 
ice between the petitioning company and other exchanges; dis- 
missed. 


Dismissal Order 


By the Commission: On January 27, 1927, the Rossville 
P.U.R.1928¢. 
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Telephone Company filed with the Commission toll Rate Schedule 
Il]. C. C. 1 in which it proposed that toll rates be established 
in lieu of free service between exchanges of the petitioner and 
from each of the said exchanges to Hoopeston in which it further 
proposed that the present existing toll rates be changed to con- 
form with the new Bell schedule of rates. It appearing in the 
examination of the said schedule that a hearing should be held 
concerning the reasonableness of the proposed rates, the Com- 
mission on February 9, 1927 suspended the said rates until June 
25, 1927, and subsequently resuspended the said rates until De- 
cember 24, 1927. 

All interested parties having been notified the matter came on 
for hearing before the Commission at Springfield, on June 22, 
1927, at which time the petitioner presented exhibits consisting 
of an estimated reproduction cost new of the property, and in- 
come and expense statements. By reference to that part of the 
record in Case No. 9614 pertaining to the valuation of the prop- 
erty was made a part of the record in this case. 

The evidence herein shows that the petitioner’s estimate of 
the reproduction cost new of the property as of December 31, 
1926, and including items of $1,700 for working capital and 
$16,214 for going value amounted to $180,057 and that the 
reproduction cost new less depreciation of the same property 
and ineluding the same amounts for working capital and going 
value was $132,639. These figures are based on the reproduc- 
tion cost new of the property as submitted by the petitioner in 
Case No. 9614 on August 15, 1919, plus 60 per cent which it is 
estimated is the difference in reproduction costs as of this date 
over those at the time of the prior hearing, together with the 
net additions as shown by the books and records of the company 
from August 13, 1919 to December 31, 1926. 

The evidence further shows that the total revenues for the 
vear 1926 amounted to $21,414 and the total expenses including 
items of $4,218 for depreciation of plant and equipment and 
$593 for taxes amounted to $18,444, resulting in a net income 
of $2,969 or a return of 2.24 per cent on the depreciated cost 
of the property. The estimated increase in revenue to be de- 
rived from the proposed rates is approximately $2,545, result- 
P.U.R.1928C. 
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ing in a net income of $5,314, which is a return of 4.00 per cent 
on the depreciated cost of the property. 

The engineering staff of the Commission conducted an investi- 
gation in connection with the above case and submitted a report 
which was admitted as evidence in the cause. The operating 
revenues as shown therein based on the operations of the pe- 
titioner for the year 1926 was $21,414 and the operating ex- 
penses for the same period including depreciation of plant and 
equipment and also taxes and other deductions from net income 
were $20,364, thus resulting in a net annual income of $1,050. 
The estimated increase to be derived from the discontinuance 
of free service and the substitution of a toll charge is $2,745, 
which would increase the amount available for interest and re- 
turn to $3,795. For the purpose of testing the proposed rates 
the Commission’s engineering staff used the tinding of fair value 
in Docket Case No. 9614, plus net additions to December 31, 
1926, or $71,734, and on this test base the present rates yield 
a return of 1.46 per cent and the proposed rates 3.29 per cent. 

[1, 2] The report of the engineering staff contains exhibits 
showing the number of stations connected to each exchange owned 
by the company, the local rate for the various classes of service, 
the number of stations each exchange has access to at the present 
time and the number of calls per day to and from each of the 
free service points. Reference to this evidence shows that all 
of the exchanges of the petitioner are relatively small. The 
largest of the group has 405 connected stations. Three of the 
exchanges serve less than 100 subscribers direct and the smallest 
exchange of the group has but 71 subscribers. Under the present 
method of operation each subscriber has access, without toll or 
additional charge, to approximately 2,000 stations, while under 
the proposed rates three of the exchanges would have access to 
less than 100 stations. The subscribers of the fourth exchange 
would have access to 163 stations and the fifth exchange 405 
stations. 

The evidence further shows that the Rossville Telephone Com- 
pany does not propose to place in effect the rates proposed in 
the schedule at the present time should the same be granted due 
to the proposed consolidation of several of the exchanges. 
P.U.R.1928C. 
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The schedule of rates filed herein in addition to discontinuing 
free interexchange of service between the various exchanges of 
the petitioner and neighboring exchanges contains a modification 
of the rates of the Rossville Telephone Company for toll service 
now established and it is proposed to change toll rates from its 
exchanges to all other points to conform with the schedule of 
rates recently authorized to be made effective by the Lllinois 
Bell Telephone Company. 

It appears from the evidence of record that the present system 
consisting of exchanges at Rossville, Alvin, Bismarck, Henning, 
and Jamesburg, has been built up and developed on the basis 
of free exchange of service over the entire system and with 
Hoopeston. It is obvious from the record that restricting the 
service furnished without extra charge to the exchange to which 
the subscriber is connected will reduce the number of stations 
to which the subscriber has access to such an extent as to make 
the remaining service of more or less doubtful value. The fact 
that the company does not intend to place in effect part of the 
toll rates even though authorized indicates that from a stand- 
point of public policy it is not advisable to charge a toll rate 
until several proposed consolidations in the system can be effect- 
ed, the Commission is, therefore, of the opinion and finds: 

1. That the application of the petitioner in so far as it covers 
the discontinuance of free toll service between exchanges should 
be denied. 

2. That toll Rate Schedule Ill. C. C. 1 in so far as it refers 
to points to which a toll charge is now being made is just and 
reasonable and should be authorized. 





ILLINOIS COMMERCE COMMISSION, 


RE VERMILION COUNTY TELEPHONE COMPANY. 
(No. 17316.] 


Rates — Contract for modification of proposed increased rate sched- 
ule — Telephones. 
An increase of rates by a telephone utility was approved where a 
stipulation between the city, a business men’s association, and the 
P.U.R.1928C. 





XUM 





XUM 


RE VERMILION COUNTY TELEPH. CO. 161 


utility made certain reductions in certain classes of service, moditying 
the original terms of the proposed schedule, in consideration of the 
withdrawal of objection by the first two parties, in order to save the 
expense of valuation and other items incident to rate procedure. 


[November 23, 1927.] 
Petition by telephone utility for increase of rates; approved. 


By the Commission: On April 29, 1927, the Vermilion 
County Telephone Company filed with the Commission Rate 
Schedule Ill. C. C. 3 in which it was proposed to advance rates 
for telephone service in Danville and vicinity. This schedule 
of rates was suspended by the Commission until September 26, 
1927, and subsequently resuspended until March 26, 1928. 

All interested parties having been notified the matter came 
on for hearing at the oftice of the Commission in Chicago, I- 
linois, on October 25, 1927, at which time and place the pe- 
titioner presented its evidence, and the city of Danville and the 
Danville Retail Merchants Association entered their appearance 
as objectors. Upon motion of all interested parties the matter 
came on for further hearing at the office of the Commission in 
Springfield, Illinois, on November 17, 1927, at which time and 
place a stipulation as to an agreed schedule of rates was offered 
in evidence. 

It appears that after an investigation of the facts and subse- 
quent to the hearing held herein on October 25, 1927, the city 
of Danville, the Chamber of Commerce of Danville, Lilinois, 
and the Danville Retail Merchants Association agreed upon a 
modified schedule of rates with the petitioner. This modified 
schedule of rates modifies the proposed schedule of rates, Il. 
C. C. 3, by reducing the proposed individual and two-party busi- 
ness rates $12 per year, by reducing the proposed one and two 
party residence rates $5 per year, by eliminating the proposed 
new classification of service, the four-party residence service, by 
reducing the proposed private branch exchange trunk rates $18 
per year and by reducing the proposed hotel station rate $1.80 
per year. 

A written stipulation was entered into which was executed by 
the president and secretary of the petitioner, by the mayor and 
City Commissioners of the city of Danville and by the president 
P.U.R.1928C. 11 
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ind secretary of the chamber of commerce of Danville, Tlinois, 
by the president and secretary of the Danville Retail Mer- 
chants Association. A copy of this stipulation (omitting sig- 


‘es and attached schedule) is as follows: 
Stipulation 


Whereas, the Vermilion County Telephone Company, a cor- 
poration, hereinafter designated as “The Company,” has pend- 
ing before the Illinois Commerce Commission an application 
for an increase of its telephone rates in the city of Danville, 
Illinois, hereinafter designated as ‘The City,” 

And whereas, the chamber of commerce of Danville, Lllinois, 
hereinafter designated as “The Chamber of Commerce,” and 
the Retail Merchants Association, hereinafter designated as 
“Merchants Association,” both composed of business men of the 
city, have investigated the matter of telephone rates with the view 
of determining what would be reasonable rates for the company 
in the city under existing circumstances, and desiring to have 
the city avoid unnecessary contest as to telephone rates in the 
city. 

It is stipulated by all the parties hereto, that they are willing 
to accept the rates shown on the sheet attached hereto and made 
a part hereof (the same being a modification of the schedule 
asked for by the company), if the Commission will enter an 
order putting said modified schedule of rates into effect as of 
December 1, 1927. 

All parties hereto are willing to have said schedule of rates 
adopted rather than to engage in a contest before the Commis- 
sion upon the subject of telephone rates in the city. 

The question of the value of the Company’s plant and property 
in the city is not included in or covered in this Stipulation. 

Dated at Danville, Illinois this 15th day of November, 1927. 

It is apparent from the evidence of record that the modified 
schedule of rates agreed on in said stipulation will not produce 
an excessive return on any fair value to be placed on the prop- 
erty. The Commission is, therefore, of the opinion and finds 
that the rates agreed on by and between the Vermilion County 
Telephone Company and the city of Danville, the Chamber of 
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Commerce of Danville, Hlinois, and the Danville Retail Mer. 
chants Association, as shown in the schedule attached to said 
stipulation filed herein, are just and reasonable rates and should 
be permitted to be made effective on January 1, 1928. 

It is therefore ordered by the Illinois Commerce Commission 
as follows: 

Section 1. That Rate Schedule Ill. C. C. 3 of the Vermilion 
County Telephone Company filed with the Commission on April 
29, 1927, and applying to telephone service in Danville and 
vicinity, be, and the same is hereby, cancelled and annulled. 

Section 2. That the Vermilion County Telephone Company, 
be, and the same is hereby, permitted and authorized to place 
in effect on January 1, 1928, the rate schedule agreed upon be- 
tween the parties in this case and attached to the stipulation 
filed herein on November 17, 1927, as the legal rates for tele- 
phone service in Danville and vicinity, provided the said com- 
pany files the said schedule with the Commission within ten days 
after the date of service of this order. 





ILLINOIS COMMERCE COMMISSION, 


RE PUBLIC SERVICE COMPANY OF NORTHERN 
ILLINOIS. 
[No. 17569.] 


TIates — Increase inexpedient — Operating deficits — Steam-heating 
utility. 

1. A 100 per cent increase in rates of a steam-heating utility which 
has operated over a period of five years at a deficit equal to 107 per 
cent of annual revenues should be refused by the Commission, as an 
alternative to service abandonment, because of its inadequacy to meet 
operating expenses, where the increase in rates would undoubtedly re- 
sult in a loss of considerable patronage without a corresponding reduc- 
tion in expenses, p. 165, 

Service — Discontinuance — Steam-heating system — Inadequate re- 
turn, 

2. A steam-heating utility which had been operating over a period 
of five years with an average annual deficit equa] to 107 per cent of 
revenues was allowed to discontinue service within a reasonable time 
agreed upon between the utility and the city, the latter shortening the 

P.U.R.1928C. 
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term before expiration of an ordinance under which the utility was 
operating in consideration that no increase of rates would be asked by 
the utility in the meanwhile, p. 167. 


[November 23, 1927.] 


AppLicaTiIon of a steam-heating utility for authority to in- 
crease rates for a steam-heating service or to abandon the same; 
permission to discontinue service granted in accordance with 
the terms of an agreement between the utility and the city in 


which it operated. 


3y the Commission: On August 1, 1927, Public Service 
Company of Northern Illinois (hereinafter commonly called the 
Petitioner) filed a petition with the Commission praying that 
Petitioner be allowed to put into effect in the city of Streator, 
Illinois, increased rates for heating service or else be allowed to 
abandon said heating service. 

Hearings in the matter were held at the office of the Commis- 
sion in Chicago on September 13, 1927, October 11, 1927, and 
November 22, 1927. Petitioner was represented by counsel and 
the city of Streator was represented by its city attorney and a 
large proportion of the consumers of Petitioner’s heating service 
in said city were also represented by counsel. Answers of some 
of said consumers were filed to said petition objecting to the 
prayer thereof. Due notice of the application was published by 
Petitioner in a daily newspaper published in the city of Streator 
in accordance with the Commission’s rules. 

From the petition, answers, and evidence adduced, it appears: 

That Petitioner is a corporation organized and existing under 
the laws of the state of Illinois and is a public utility within 
the meaning of § 10 of “An Act Concerning Public Utilities,” 
now in force in Illinois, and is engaged in the business of generat- 
ing and distributing electricity and gas, operating water works, 
and producing and distributing heat. 

That among the places in which Petitioner is engaged in the 
business of producing and distributing heat is the city of 
Streator, LaSalle county, Illinois; that Petitioner’s heating 
system in said city is what is known as a steam-heating system ; 
that the station from which the heating-mains emanate is located 
P.U.R.1928C. 
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at the intersection of Main and Bloomington streets in said city; 
that said station is used solely for the purpose of generating 
steam for said heating system and is operated only during the 
heating season, September 15th to the succeeding June Ist of 
each vear. 

That Petitioner has thirty-four heating customers in Streator; 
that there are 2,145 trench feet of heating distribution mains; 
that the most distant heating customer is located about 1,442 
feet from said station. 

That on July 30, 1923 in Consolidated Cases 10569, 10570, 
and 10579, involving Petitioner’s rates generally, this Commis- 
sion entered its order fixing a combined value for rate-making 
purposes as to all of Petitioner’s heating systems (located in 
Pontiae, Evanston, Oak Park, Streator, and Waukegan, re- 
spectively) of $1,240,000; that Petitioner’s heating system in 
Streator represents approximately 4.9 per cent of this total value 
or $60,760; that adjusting said last mentioned amount to cover 
the net additions and retirements to and from Petitioner’s 
Streator heating system since the valuation established in said 
order, gives a present total value of said heating system of not 
less than $60,773. 

[1] That during the 5-year period, commencing with 1922 
and ending with 1926, Petitioner’s rates for heating service in 
Streator have remained the same; that the total heat operating 
revenues, total heat expenses, net deficit, and per cent deficit of 
Petitioner’s Streator heating system for these years were as 


follows: 





Total Operating Expenses Net % 
Year. Revenue. and Taxes. Deficit. Deficit. 
WED ksciiécccccvesess |) Bee $14,131 $9,006 191% 
DD éxsacnes eseeneens 6.961 13,957 6,996 101 
BE hice kenusndaus - 8,208 14,837 6,629 81 
Fee 7,463 14,822 7,359 99 
ae En eee ee 6,977 13,563 6,586 93 
Average of five years.. $6,951 $14,409 $7,458 107% 


that, in other words, during the last five years the average an- 
nual operating expenses (including taxes) of Petitioner’s 
Streator heating system was $14,409, while the average revenues 
amounted to only $6,951, leaving an average annual deficit of 
P.U.R.1928C. 
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$7,458 (or a deficit amounting to 107% of the average revenues), 
without taking into consideration any amount for retirement 
expense or for return on investment; that if allowance were 
made for retirement expense and for return on the investment, 
the total average annual deficit and per cent deficit for each of 
the five years above mentioned would be materially larger and 
in fact would be approximately doubled ; that, putting the matter 
in another way, the total average expense per 1,000 pounds of 
condensate sold during the 5-vear period above mentioned was 
$2.08 while the revenue thereon was only $.71. 

That operating and maintenance expenses will not materially 
decrease within the next few years; that Petitioner having car- 
ried the burden of the deficits above mentioned for many years 
last past, including the 5-year period specified, is fairly justified 
in seeking authority for a substantial increase in its heating 
rates, or if such authority be not granted, then in seeking au- 
thority to entirely cease and abandon its heating service in 
Streator; that Petitioner prior to filing its application herein 
had advised ,all its heating customers in Streator of its proposal 
to increase its heating rates; that Petitioner is willing to accept 
an increase for the present of only 100 per cent although such 
increase, if all the present heating business were retained, will 
not enable Petitioner even to meet its heat operating expenses ; 
and that Petitioner has filed with this Commission in the usual 
way its revised schedule of rates embodying such increase. 

It is apparent from the evidence that Petitioner is entirely 
justified in seeking an increase in heating rates. It is also evi- 
dent that the effect of a substantial increase in rates will un- 
doubtedly result in the loss of a considerable part of Petitioner’s 
heating business without a corresponding reduction in operating 
expenses. It is further evident that Petitioner is operating its 
heating system as economically as possible and that no change 
in its method of operation can be made which would enable it to 
operate profitably. It is also further evident that Petitioner’s 
heating service is giving full satisfaction to the heating cus- 
tomers in Streator. After the first hearing a meeting of le- 
titioner’s heating customers was held in Streator, the result of 
which was stated in the record by the city attorney, as toilows: 
P.U.R.1928C. 
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“Finally a meeting was held. Mr. Musser (Petitioner’s local 
manager) was not there at the time of this meeting, but there 
were fourteen customers represented and the city attorney made 
known to them what the evidence was in the case, and also, that 
there had been a suggestion that if the city would adopt an ordi- 
nance authorizing discontinuance of the service, the company 
would be ready to extend the service for another year. Well, 
that was not satisfactory to the customers, some of whom had 
three-year leases. We finally got the customers down on the 
proposition that they would be satisfied to have the city council 
adopt an ordinance authorizing discontinuance of the service, 
provided they could get a two-year extension. They really 
wanted three but said they would be satisfied with a two-year at 
the present rates. And so I was authorized to come up here to 
attend this hearing and ascertain whether or not that arrange- 
ment could be made. If it can, the city is satisfied and the 
customers are.” 

[2] Petitioner thereupon stated to the Commission that it 
would be willing to accept this offer, namely, to continue to 
furnish steam-heating service to the present customers for the 
heating seasons of 1927-1928 and 1928-1929 at the present 
rates, provided the city of Streator would pass an ordinance ter- 
minating the present steam-heating ordinance under which Pe- 
titioner is operating (which expires in 1935) at the end of the 
1928-1929 season. 

At the third hearing in the matter held November 22, 1927, 
evidence was submitted that the city of Streator on October 31, 
1927, had passed the proposed ordinance and a copy of the ordi- 
nance as passed was introduced in evidence. This ordinance 
amends the existing heating ordinance of Petitioner in Streator 
so as to make the term of such existing ordinauee expire on June 
15, 1929, and further provides that upon the expiration of said 
term as amended Petitioner shall discontinue its heating service 
and shall not thereafter remove its heating mains and equip- 
ment or any of the same from the streets and alleys of said city. 

The Commission having considered the petition and answers ~ 
and the evidence presented in support thereof and being fully 
advised in the premises is of the opinion and finds: 
P.U.R.1928C. 
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That Petitioner’s heating system in said citv of Streator is 
now and for many years last past has been operated at an actual 


operating loss; that Petitioner should not be required to continue 
to operate its heating system for any considerable further period 
at a loss; that Petitioner, said citv and Petitioner’s heating 
customers have reached an agreement for discontinuance of serv- 
ice provided Petitioner will continue to furnish heating service 
in said City to its present customers at its present heating rates 
until June 15, 1929; that Petitioner should be allowed to carry 
out this agreement, and that the prayer of said petition for 
authority to abandon Petitioner’s heating service in said city 
is reasonable and should be granted in accordance with the terms 
and conditions hereinafter provided and authorized. 

It is therefore ordered by the Illinois Commerce Commission 
that Public Service Company of Northern Lilinois, Petitioner 
herein, be, and it is hereby, authorized to discontinue its heating 
service in the city of Streator, Illinois on and after June 15, 
1929, upon the following conditions and not otherwise: 

1. That notice of such discontinuance shall be given in writ- 
ing to each of Petitioner’s heating customers in said city within 
three months from the date of the entry of this order. 

2. That within thirty days after the discontinuance by Pe- 
titioner of its heating service, as aforesaid, Petitioner shall file 
with this Commission a verified report, in duplicate, setting forth 
the fact of such discontinuance. 

It is further ordered that in view of the aforegoing Petitioner’s 
revised schedule of steam-heating rates for Streator, Illinois, filed 
with’ the Commission on August 1, 1927, being Ll. C. C. No. 2, 
Original Sheet 1 (cancelling I. P. U. C. No. 1, second revised 
sheet No. 1) be, and said revised schedule is hereby annulled 
and set aside. 

P.U.R.1928C, 
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INDIANA PUBLIC SERVICE COMMISSION, 


INDIANAPOLIS WATER COMPANY 
v. 


CITY OF INDIANAPOLIS et al 
[No. 9120.] 


Ordinances — Defective legal publication. 

An ordinance directing a water utility to comply with the order 
of a city board to install a water main and prescribing a penalty for 
the violation of such order was declared void by the Commission under 
authority of the legislature (Acts of 1913, p. 167) because of the city’s 
failure to publish the ordinance in the manner prescribed by a manda- 
tory statute (Acts of 1927, p. 254, § 4). 


[November 26, 1927.] 


Petition and complaint of a water company against the en- 
forcement of a city ordinance; declared invalid. 

Appearances: Baker & Daniels, Attorneys, by J. J. Daniels, 
Indianapolis, for the petitioner; Harry C. Hendrickson, Attor- 
ney, Indianapolis, Schuyler C. Haas, Corporation Counsel, city 
of Indianapolis, for the respondents. 


Harmon, Commissioner: On the 10th day of October, 1927, 
petitioner filed its petition herein, in words and figures follow- 
ing, to-wit: 

“To the Honorable the Public Service Commission of Indiana: 

“Your petitioner and complainant, Indianapolis Water Com- 
pany, respectfully represents and shows to the Commission as 
follows, viz. : 

“1, That it is a corporation organized and existing and do- 
ing business under the laws of the state of Indiana. 

“2. That its principal place of business is in the city of In- 
dianapolis, Marion county, Indiana, and that it is a public util- 
ity engaged in the business of distributing water for municipal 
and domestie purposes in said city, and as such public utility is 
subject to the provisions of the laws of the state of Indiana. 
That it is now and has been for more than four years last past 
operating under an indeterminate permit pursuant to the laws 
of the state of Indiana in that behalf and to action duly taken 
by it in accordance with the requirements of said laws. 
P.U.R.1928¢. 
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“3. That under the provisions of the laws of the state of In- 
a, and more particularly under the provisions of a statute 
enacted by the legislature of the state of Indiana, contained in 
the Acts of the General Assembly of Indiana for the year 1913, 
on page 167 et seq. creating the Public Service Commission of 
Indiana and defining its powers and duties, and all acts amen- 
datory thereof and supplemental thereto, the sole power of reg 
ulation of public utilities in the state of Indiana, including 
your petitioner, is vested in this honorable Commission, except- 
ing only such powers as are vested in municipal councils by vir- 
tue of § 110 of said act. 

“4. That the only power vested in municipal council to re- 
quire your petitioner, as a public utility, to make additions and 
extensions to its physical plant is definitely limited by the pro- 
visions of said § 110 which state that any such additions and 
extensions ordered by any municipal council ‘shall be reason- 
able and necessary in the interest of the public,’ and any ordi- 
nance so requiring the making of any additions and extensions 
shall be subject to review by the Commission and, if found un- 
reasonable, shall be void. 

“5. That on the 31st day of January, 1925, your petitioner 
received, on the letter head of the Board of Public Works of the 
city of Indianapolis, a letter reading as follows, viz. : 

‘January 30, 1925. 
Indianapolis Water Company, 
City. 
Gentlemen: 

The Board orders that you install water mains for fire pro- 
tection in East 21st street from Sherman drive to city limits. 

Kindly acknowledge receipt of this letter. 

Very truly yours, 
Board of Public Works 
FE. Williams, 
Clerk.’ 
“6. That notwithstanding that said letter was without author- 


ity in law and that the purported ‘order’ of said Board of 
Works had no legal efficacy because said board of Works was 
at that time and still is possessed of no authority in that behalf 


i*.U.R.1928C. 
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under the laws and statutes of the state of Indiana, and that 
said purported ‘order’ simply ordered petitioner to install said 
water mains ‘for fire protection,’ petitioner promptly conduct- 
ed an investigation of the district which said proposed water 
mains were to supply, namely, the district lying along East 
Twenty-first street from Sherman drive to the city limits, with 
the purpose of determining whether the facts concerning said 
district were such as to warrant said extension, and found that 
said facts did not warrant such extension. 

“7, That the salient facts concerning said district are as fol- 
lows: In order to make the said extension, 5300 feet of 12-inch 
pipe would be required, the cost of which pipe and the laying 
thereof would amount to over $21,500. The district is poorly 
developed and practically devoid of improvements, there being 
no gas mains therein; no side-walks therein; no graded streets 
therein; and no sewers therein. There are about 110 houses 
scattered throughout said district, about half of which are not 
located on East Twenty-first street. 

“8. That the proposed extension would require approximate- 
ly one hundred feet of main for each prospective consumer; and 
that on the most favorable estimate concerning connections by 
existing house-holders, and including public fire protection rev- 
enues, the total gross revenues derivable on account of said pro- 
posed mains for a period of at least ten years would not amount 
to the initial cost of purchasing and laying the mains. That 
under the rules on the general subject of extensions heretofore 
promulgated by this honorable Commission, the case is not one 
calling for the making of such extension by petitioner. 

“9, That notwithstanding the above facts the Common Coun- 
cil of the city of Indianapolis did, on September 5, 1927, pass 
what purports to be its General Ordinance No. 83-1927, which 
reads as follows, viz.: 


“General Ordinance +83-1927. 


“An ordinance, to direct the Indianapolis Water Company to 
comply with an order of the Board of Public Works ordering 
the Indianapolis Water Company to install a water main on 
East Twenty-first street from Sherman drive to the city limits, 


P.U.R.1928C. 
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bat 


prescribing penalty for each day’s violation of the same, and des- 


ignating a time when the same shall take effect. 


“Be It Ordained by the Common Council of the City of Indian- 
apolis, Indiana. 


“Section 1. That the Indianapolis Water Company be ordered, 
and the said Indianapolis Water Company is hereby ordered, 
to comply with an order of the Board of Publie Works of the 
city of Indianapolis issued on the 30th day of January, 1925, 
ordering the said water company to install its water main on 
Kast Twenty-first street from Sherman drive to the city limits 
and to fully complete said extension of said water main on or 
before the 1st day of October, 1927. 

“Section 2. That said Indianapolis Water Company, for fail- 
ure to comply with the provisions of this order, shall pay to the 
city of Indianapolis the penal sum of $50 per day for each day’s 
delay in the completion of said work on or after the 1st day of 
October, 1927. 

“Section 3. This ordinance shall be in full force and effect 
from and after its passage and approval by the mayor. 

“That the mayor of the city of Indianapolis approved said pur- 
ported ordinance on the 13th day of September, 1927. 

“10. That since said ordinance purports to provide for a pen- 
alty for noncompliance therewith, it could not become law until 
after the second publication thereof, which second publication 
occurred on September 23, 1927. 

“11. That said purported ordinance is unreasonable and con- 
fiscatory in that it purports to require petitioner to make addi- 
tions and extensions to its physical plant which are not war- 
ranted or justified by the revenue derivable therefrom or on any 
other ground and which are not reasonable and necessary in the 
interests of the public, and that said ordinance, therefore, is 
contrary to the laws of the state of Indiana pertaining to tlie 
regulation of public utilities and is contrary to and in violation 
of the provisions of the Constitution of the state of Indiana and 
of the Constitution of the United States in that it attempts to 
deprive petitioner of its property without due process of law, 
P.U.R.1928C. 
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to deny to petitioner the equal protection of the laws, and to in- 
terfere with and impair the obligation of contracts. 

“12. That said purported ordinance is unreasonable and con- 
fiscatory and in violation of the provisions of the Constitution 
and laws of the state of Indiana and of the Constitution of the 
United States of America, and, therefore, void, for the further 
reason that said ordinance did not purport to become effective 
until September 23, 1927, and that said ordinance purports to 
impose on petitioner a penalty of $50 for each day after October 
1, 1927, that petitioner failed to comply with its provisions, 
and that compliance therewith by said named date is under any 
circumstances an utter impossibility, and that said purported 
penalty is excessive, arbitrary, without right, confiscatory, un- 
reasonable, and void. 

‘Wherefore, petitioner prays that a hearing be had upon this 
petition and that the Commission find and declare that said 
ordinance is unreasonable, confiscatory, and void. 

“Dated at Indianapolis this 10th day of October, 1927, 

“Indianapolis Water Company 
“By (Signed) H. S. Morse, 
“General Manager.” 

The said petition was set for hearing on Monday, November 
7, 1927, at 10 o’clock A. M. in the rooms of the Commission, 
401 State House, Indianapolis, indiana, and due and legal no- 
tice by publication and otherwise was given to all interested par- 
ties, of said hearing. 

At such hearing, which was ably conducted by the attorneys 
representing all of the parties, several reasons were sought to 
be shown why the ordinance complained of in the petition here- 
in should be declared void by this Commission. For the purpese 
of this opinion it is necessary to notice but one. Under the Acts 
of the General Assembly of the state of Indiana for the year 
1927, page 254, it was necessary before an ordinance could be 
legally adopted, to cause the ordinance to.be published in two 
newspapers representing the two leading political parties in the 
city of Indianapolis, or, if there be no two such newspapers, 
then in any two newspapers published in the city. The mate- 
rial part of the statute reads as follows: 

P.U.R.1928C. 
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“Sec. 4. In all cases where county, township, city . . . 
officials are required by law to publish notices, ordinances, and 
reports affecting county . . . city . . . business . 
such officials are hereby required to publish such notices, ordt- 
mances . . . in two newspapers representing the two politi- 
eal parties casting the highest number of votes at the last pre- 
ceding election published in such county. . . . city . . 
‘or, if there be not such two newspapers, then in any two news- 
papers in the city.” (Acts of 1927, p. 254). 

It was conceded by the corporation counsel of the city of In- 
dianapolis that the ordinance in question was published in but 
one newspaper, namely, the Indianapolis Commercial, and that 
it was not published in two newspapers as required by law. The 
consequence of such failure to make publication is, under the 
law as laid down by the supreme court of Indiana, clear and 
conclusive. 

In Bills v. Goshen, 117 Ind. 221, 20 N. E. 115, and in Mey- 
er v. Fromm, 108 Ind. 208, 9 N. E. 84 the court in cases sim- 
ilar in principle held that the failure to make statutory publi- 
cation rendered the ordinance “defective and void.” 

In the case at bar, the statute requiring publication in two 
newspapers was mandatory. Failure to so publish it rendered 
the ordinance void. 

It is therefore ordered by the Public Service Commission of 


Indiana that the ordinance complained of herein: to wit: 
“General Ordinance #£83-1927. 


“An ordinance, to direct the Indianapolis Water Company 
to comply with an order of the Board of Public Works order- 
ing the Indianapolis Water Company to install a water main 
on East Twenty-first street from Sherman drive to the city lim- 


prescribing penalty for each day’s violation of the same, and 


~ 
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designating a time when the same shall take effect. 
“Be It Ordained by the Common Council of the City of Indian- 
apolis, Indiana. 


“Section 1. That the Indianapolis Water Company be ordered, 


and the said Indianapolis Water Company is hereby ordered to 
P.U.R.1928C. 
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comply with an order of the Board of Public Works of the city 
of Indianapolis issued on the 30th day of January, 1925, order- 
ing the said water company to install its water main on East 
Twenty-first street from Sherman drive to the city limits and 
to fully complete said extension of said water main on or be- 
fore the 1st day of October, 1927. 

“Section 2. That said Indianapolis Water Company, for fail- 
ure to comply with the provisions of this order, shall pay to the 
city of Indianapolis the penal sum of $50 per day for each day’s 
delay in the completion of said work on or after the 1st day of 
October, 1927. 

“Section 3. This ordinance shall be in full force and effect 
from and after its passage and approval by the mayor.” 

“That the mayor of the city of Indianapolis approved said 
purported ordinance on the 13th day of September, 1927,” is 
by this Commission hereby declared to be void and of no effect. 

It is further ordered by the Public Service Commission of 
Indiana that the petitioner shall pay the costs amounting to 
$6.44; occasioned by the filing and hearing of this petition. 


Singleton, Ellis, MeCardle, McIntosh, Commissioners, con- 


cur 





INDIANA PUBLIC SERVICE COMMISSION, 


RE SHORE LINE MOTOR COACH ‘COMPANY, 
[No. 793-M.] 
Interstate commerce — Commission power to require insurance — 
Automobiles. 

1. The Commission is warranted in requiring interstate operators 
to furnish adequate evidence of the provision of insurance protection 
for passengers and property carried by them equal to the protection 
required to be provided for passengers and property carried by intra- 
state operators, p. 176. 

Interstate commerce — Requirements of state law — Automobiles. 

2. Lawful operation of interstate motor vehicle common carriers 
requires that such operators comply with the provisions of state law 
as to license tags and seat tax, as well as evidence of insurance being 
carried, p. 176. 


{January 20, 1928.] 
P.U.R.1928C. 
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Appuication of a motor utility for a certificate of convenience 
and necessity; application granted on condition that satisfactory 


evidence on insurance as required by Commission should be filed. 


by the Commission: [1, 2] On September 28, 1927, the 
Shore Line Motor Coach Company, incorporated under the laws 
of the state of Indiana, whose principal oftice and place of busi- 
ness is located at 1085 Broadway, Gary, Indiana, tiled with the 
Public Service Commission of Indiana its application for certifi- 
eate of convenience and necessity authorizing the operation of 
motor vehicles as common carriers for passengers, interstate 
only, upon U. S. Road No. 12 and enroute through the state of 
Indiana between Muskegon, Michigan, and Chicago, Lllinois. 

Chapter 46, § 3, Acts 1925, page 138, provides that motor 
vehicle common carriers shall file “with the Public Service Com- 
mission of Indiana a bond, indemnity undertaking or policy of 
insurance . . . in such amount as shall be fixed by such Com- 
mission at the time of granting a certificate of convenience and 
necessity for the operation of such motor vehicle.” The same 
act authorizes the Commission to provide certain rules which 
shall have the etfect of law when properly approved and promul- 
gated by it. In compliance therewith the Public Service Com- 
mission of Indiana has promulgated rules making certain re- 
quirements of motor vehicle common carriers as to the amount 
of insurance to be carried by each of such carriers. These rules 
have been regularly approved and properly promulgated by this 
Commission and provide for motor vehicle common carriers for 
the transportation of passengers the following schedule of in- 
surance: 

“On each motor vehicle used for the transportation of passen- 
gers, or property, or both, the insurer shall be liable to each per- 
son suffering damages as the result of any accident due to the 
negligence of the assured, his agents or representatives in the 
use or operation of such motor vehicle to the extent of the dam- 
ages sustained, not exceeding five thousand dollars, and subject 
to the same limit, the total liability of the insurer on account of 
any one accident shall not exceed fifty thousand dollars. 

“It is understood and agreed that the words ‘damage to prop- 
P.U.R.1928C. 
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erty,’ as used in this endorsement, shall be construed to cover 
any and all property of passengers in charge of the assured, or 
any of his agents or employees, while carried in or upon the in- 
sured motor vehicle, but shal] not include property (usually des- 
ignated as ‘cargo’) loaded for shipment or in transit by the in- 
sured. 

“In the event of the insolvency or bankruptcy of the insured 
the insurer shall not be relieved of the payment of such indem- 
nity hereunder as would have been payable but for such insol- 
vency or bankruptcy.” 

This Commission believes that it is warranted in requiring 
interstate operators to furnish adequate evidence that such oper- 
ators are providing insurance protection for the passengers and 
property carried by them equal to the protection required to be 
provided for passengers and property carried by intrastate op- 
erators. Therefore, this Commission believes that lawful oper- 
ation of interstate motor vehicle common carriers within the 
state of Indiana requires that such operators comply with the 
requirements of the Indiana law as to license tags, seat tax, as 
well as evidence of insurance being carried. The Commission 
believes that this evidence of insurance may be furnished by 
affidavit or by bond, indemnity undertaking or policy of insur- 
ance, any one of which should and must be filed with this Com- 
mission. In the event that the amount of bond, indemnity un- 
Jertaking, or policy of insurance carried by an interstate com- 
mon carrier at the time of filing its application for certificate 
shou'd be less than required by the Public Service Commission 
of Indiana by insurance schedule, supra, the Commission be- 
lieves that additional insurance should be filed with this Com- 
mission equal to the difference between the bond, indemnity 
undertaking, or policy of insurance carried by the applicant and 
the amount of same required by the rules of this Commission, 
as set out above. 

Chapter 46, § 3, Acts 1925, page 138, provides that the amount 
of jnsurance carried “shall be fixed by such Commission at the 
time of granting the certificate of convenience and necessity for 
the operation of such motor vehicle.” In view of this provision 
the granting of a certificate to an interstate carrier, without the 
P.U.R.1928C. 12 


wae — 


em 


eS SE emery 











178 INDIANA PUBLIC SERVICE COMMISSION. 


requirements as to bond, indemnity undertaking, or policy of 
insurance being complied with, would be in violation of the 
authority granted this Commission. Therefore, this Commis- 
sion believes that evidence that such insurance is carried is es- 
sential as a basis for granting any such certificate of convenience 
and necessity. 





LOUISIANA PUBLIC SERVICE COMMISSION, 


EX PARTE P. C. VINCENT, 


[No. 873.] 


EX PARTE INTERURBAN TRANSPORTATION COM- 
PANY, INCORPORATED. 


[No. 898.] 


EX PARTE LOUISIANA PUBLIC SERVICE COMMIS- 
SION. 
[No. 897.] 
{Order No. 475.] 


Certificates of convenience and necessity — Cancellation — Failure to 
operate. 

1. A certificate of convenience and necessity should be cancelled 
in so far as it relates to service over a route where a carrier has never 
availed itself of its rights under the certificate, p. 179. 

Certificates of convenience and necessity — Ground for denial — In- 
ability to serve adequately. 

2. An application for a certificate of convenience and necessity for 
motor carrier service should be dismissed when the applicant is not in 
position to furnish the high character of service which the traffic on the 
route demands, p. 180. 

Certificates of convenience and necessity — Cancellation — Inade- 
quate service, 

3. A certificate of convenience and necessity held by a motor bus 
operator rendering inadequate service over a route where another opqa- 
tor can render adequate service should be cancelled, p. 180. 

Certificates of convenience and necessity — Grounds for granting — 
Present service inadequate, 
4. A certificate of convenience and necessity for motor bus service 
P.U.R.1928C. 
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should be granted to a transportation company over a route where the 
certificate of another carrier is revoked because of inadequate service, 
when it appears that the company is giving universal satisfaction on 
other routes, and that its application is endorsed by chambers of com- 
merce and other civic organizations along the route in question, and by 
others, p. 180. 


[December 12, 1927.] 


InvEstiGaTIon of motor passenger vehicle operations; certain 
certificates cancelled, application for one certificate dismissed 


and application in one instance; granted. 


LeBlanc, Comiissioner: For a considerable period of time 
many complaints have been lodged with the Commissioner from 
the Second Public Service Commission District, he having been 
by resolution of the Commission designated to handle matters 
coming before the Commission under the provisions of Act No. 
292 of 1926 relating to public motor vehicles and service, re- 
specting the motor bus service between Lake Charles and the 
Louisiana-Texas state line. These complaints related to inade- 
quate service and equipment and irregularity of schedules. 

Thereupon the Commission, for the purpose of instituting a 
general investigation into the situation, authorized the Commis- 
sioner from the Second District to call before him all persons 
or corporations having or claiming to have a right to operate 
motor bus service between these points by virtue of a certificate 
from the Commission or otherwise. This investigation also in- 
cluded the applications before the Commission which had not 
been passed on. 

Accordingly, ori December 2, 1927, pursuant to a citation to 
all parties dated November 19, 1927, the matter came on for 
hearing before the Commissioner at Lake Charles, Louisiana, 
in the rooms of the Lake Charles Association of Commerce. 

An exhaustive investigation was conducted, a large number 
of witnesses sworn and heard, and this order reflects the con- 
clusions of the Commissioner respecting the subject and em- 
bodies his recommendations. 

[1] It developed at the hearing that on October 6, 1926, 
Certificate No. 3, issued to the Stewart Stage Lines, Inc., in- 
cluded the route or highway between Lake Charles and the 
P.U.R.1928 
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Sabine river. This carrier, however, has never availed itself 
of its rights under that certificate, and we will cancel the cer- 
tificate in so far as it relates to this route. 

[2] The application of P. C. Vincent, in Case 873, was 
heard, but it does not appear that this applicant is in position 
to furnish the high character of service which the traffic on this 
route demands; and accordingly his application will be dis- 
missed. 

(3, 4] On January 22, 1927, Certificate No. 28 was issued 
to Robert R. Carter authorizing him to operate a passenger 
motor bus service on the route in question. He conducted these 
operations very unsatisfactorily, however, until about July, 
i927, when he negotiated with one J. A. Young, of Orange, 
Texas, with a view of transferring to Young his rights under 
Certificate No. 28. Hopeful that the change would be produc- 
tive of a better character of service, the Commission viewed 
with approval these negotiations, and so notified the represen- 
tatives of both parties. Pursuant to this arrangement, which 
had never been formally ratified by the Commission by the is- 
suance of a.certificate, Young took over the Carter operations 
and has conducted them up to this time.. He was made a party 
to the general investigation and was present at the hearing 
with his attorney. 

The testimony offered at the hearing shows conclusively that 
Young’s service was equally unsatisfactory as that previously 
rendered by Carter, and he does not appear to have made any 
serious attempt to correct the deficiencies in his service. 

There was then taken up for hearing the application of In- 
terurban Transportation Company, Inc., for a certificate au- 
thorizing it to operate over the route in question. 

On October 7, 1927, the Commission issued its Certificate 
No. 10 to this applicant, covering other routes in the state, but 
not including the route between Lake Charles and the Sabine 
river. 

A careful and comprehensive check and survey by the Com- 
mission of the activities of this applicant indicate that it is 
rendering service of the highest type on those routes covered 
by its original certificate. Its schedules are well worked out 
P.U.R.1928C. 
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with relation to connections with other bus lines; its equip- 
ment is of the highest class, and, generally, this applicant up to 
this time has rendered a character of service which has given 
universal satisfaction. In support of its application the Inter- 
urban Transportation Company, Inc., presented a number of 
resolutions endorsing its application from chambers of com- 
merce and other civic organizations along the route in question, 
and the mayors of the towns of Sulphur and Vinton were pres- 
ent in person at the hearing and recommended the issuance of 
a permit to the Interurban on behalf of the residents of their 
respective communities. The record discloses a resolution en- 
dorsing the application by the Lake Charles Association of 
Commerce. 

In view of the general dissatisfaction with the service now 
rendered on this route by applicant Young and the general ap- 
proval which the service rendered by the Interurban Company 
on other routes seems to have gained, the Commission, in con- 
formity to its expressed policy of requiring the highest charac- 
ter of bus service possible consistent with the traftic and operat- 
ing conditions to be met, deems it to be to the advantage of 
the general public to authorize the Interurban Company to 
inaugurate and maintain service along the route in question. 
It is, therefore, ordered, that the application of P. C. Vincent 
for a certificate of public convenience and necessity in Case No. 
875 on the docket of the Commission be and the same is hereby 
denied. 

It is further, ordered, that Certificate No. 3 issued by this 
Commission to the Stewart Stage Lines, Inc., in so far as it 
applies to the route between Lake Charles and the Sabine river 
be and the same is hereby cancelled and annulled. 

It is further, ordered, that the certificate of Robert R. Car- 
ter, No. 28, issued to him on January 22, 1927, in so far as 
it applies to the route between Lake Charles and the Sabine 
river, and by him transferred to J. A. Young, be and the same 
is hereby cancelled and annulled. 

It is further, ordered, that the application of Interurban 
Transportation Company, Inc., dated November 21, 1927, for 
F.U.R.1928C, 
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a certificate authorizing it to operate a public motor vehicle serv- 
ice over and along the route or highway between Lake Charles, 
Louisiana, and the Sabine river, known as the Old Spanish 
Trail, be and the same is hereby granted and such certificate 


will so issue. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE R. A. MeCARTNEY, 
[Case No. 5379.] 


Monopoly and competition — Motor busses and railroads — Necessity 
for new service. 

1. A sufficient showing of convenience and necessity to justify an 
order granting a certificate of convenience and necessity for bus opera- 
tion was held not to have been miade where train service between the 
two points proposed as termini of the route and to intermediate points 
was ample and sufficient to meet the demands of the travelling public, 
p- 187. 

Certificates of, convenience and necessity — Reasons for granting or 
refusing — Motor busses. 

2. A certificate should be granted or withheld upon the basis of 
whether the rights, welfare and interest of the general public will be 
advanced by the proposed service and not upon private benefit or ad- 
vantage that may accrue to any carrier, p. 187. 

Certijicates of convenience and necessity — Evidence of necessity — 
Inquiries for service — Motor busses. 

3. The mere fact that inquiries were made as to whether motor bus 
service proposed had existed in the past is, of itself, not sufficient to 
establish the existence of a need for such service, p. 188. 

Certificates of convenience and necessity — Evidence of necessity — 
Motor utility. 

4. The convenience and necessity contemplated by the statute with 
reference to the operation of motor carriers is the reasonable con- 
venience and necessity of the public generally, and not of any particu- 
lar locality, community, or class, p. 188. 

Certijicates of convenience and necessity — Definition of ‘‘necessity™’, 
‘“‘convenience’’, ‘convenience and necessity’ — Busses. 

5. The word “necessity” as used by the statute does not mean 
something that is indispensable, and the word “convenience” connected 
with the word “necessity” is not connected as an additional require- 
ment, but to modify and qualify what might otherwise be regarded as 
the strict definition of the word “necessity” and the phrase “public 
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convenience and necessity” implies a reasonable public convenience that 
would meet a reasonable public necessity, p. 188. 


[ December 19, 1927.) 


Arprication of motor utility for certificate of convenience 
and necessity to be denied; application dismissed. 


Ing, Commissioner: 
Statement. 

R. A. McCartney of Joplin, Missouri, filed with the Com- 
mission an application for a certificate of convenience and ne- 
cessity to operate as a motor carrier between the cities of Joplin 
and Nevada, Missouri. The applicant, among other things, 
alleges that his principal office and place of business is at 113 
East Fourth street, in the city of Joplin; that the highway tra- 
versed by the route herein is U. S. Highway No. 71, and State 
Highways Nos. 57 and 66, and that the total number of miles, 
including mileage within the cities and towns traversed by the 
applicant, is 68.8071 miles. The applicant filed a map showing 
the route he proposes to traverse and the towns located thereon; 
also a time schedule and schedule of rates. 

The application further alleges that the applicant entered 
into a working agreement with Charles L. Brown and Claud E. 
Brown, doing business as the Brown Bus Line from Kansas 
City to Nevada, Missouri, which agreement attempts to au- 
thorize the applicant to engage in the business of transporting 
passengers by motor bus over the route for which said Brown 
Bus Line has a certificate of convenience and necessity, and to 
authorize said Brown Bus Line to engage in the motor trans- 
portation business over the route herein between Joplin and 
Nevada. 

The applicaton alleges that the applicant has operated a 
bus line over that portion of the route herein described from 
Joplin to Carthage, via Webb City and Carterville, since April 
20, 1923, and that he now seeks to extend that route on from 
Carthage to Nevada. 

The application further alleges that the time schedule filed 
herein is so arranged that it does not conflict, except in very 
few instances, with train schedules, it being the purpose of the 
P.U.R.1928C. 
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applicant to arrange his schedule of time, so far as practical, 
to give at all times a public service needed and desired. 
Protest was filed by the Missouri Pacific Railroad Company, 
the substance of said protest being to the effect that said pro- 
testant and other steam railroad companies have operated, and 
now operate, lines of railroad across the state of Missouri, be- 
tween Kansas City and Joplin, Missouri, and have aided ma- 
terially in the building up of the country between said cities, 
and other territory in this state. The protestant also states that 
it has not only aided in building up the state of Missouri, but 
that it is a large contributor of taxes, having paid to the state 
of Missouri and subdivisions thereof, in the year 1926, $726,- 
523.97; that for the year 1926 it had on its payrolls in the state 
of Missouri an average of 14,600 employees, and that it paid 
in salaries and wages in the state of Missouri in said year over 
$20,000,000. 
The protestant alleges that the steam railroads furnish ade- 
quate, sufficient, dependable, and satisfactory transportation fa- 
cilities for the carriage, in both directions, of passengers, bag 
gage, mail, and express, as well as freight, between the points 
designated in the application; and that the facilities now af- 
forded by protestant are sufficient in capacity to handle a much 
greater volume of traffic than they are now carrying. 
—/ Protestant alleges that said proposed bus line is not a pub- 
lie convenience and necessity, and is not in the interest of the 
public, but, if granted a certificate of convenience and necessity 
in accordance with said application, it will be operated solely 
for its own private benefit, profit, and gain, and not in the in- 
terests of the public. 

The St. Louis-‘San Francisco Railway Company was repre- 
sented by counsel and participated in the hearing. 
Facts: 

The applicant, R. A. McCartney, is engaged at the present 
time in operating a bus line from Joplin to Springfield, Mis- 
souri, by way of Carthage, said route being over State High- 


[~ 


way No. 66, and applicant now seeks authority to operate a 
line from Joplin, by way of Carthage, to Nevada, over U. S. 
Highway No. 71. 
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The applicant was not engaged in operating a bus line from 
Joplin to Nevada on the Ist day of December, 1926 

Mr. McCartney stated that there is no demand for bus trans- 
portation between Joplin and Carthage, but that he would 
average from five to ten calls a day for bus service between 
Carthage and Nevada. Other testimony tended to show that 
inquiries have been made as to whether there is motor bus serv- 
ice between Carthage and Nevada, but there was no testimony 
from any source showing or tending to show a necessity for 
motor bus service between Joplin and Carthage. Mr. MeCart- 
ney stated to the Commission that if authorized to engage in 
the motor bus business between Joplin and Nevada, he would 
carry no one going from points between said cities. There is 
no motor bus service between Carthage and Nevada. 

Considerable testimony was offered at the hearing relative to 
the working agreement entered into by the applicant and the 
brown Bus Line, but counsel fer the applicant stated that said 
contract was offered in evidence * 
mind for the carrying of passengers, not that it is a contract 
that will be binding on the applicant, but showing the frame 
of mind the applicant is in relative to taking care of passen- 
gers who are deposited by Brown Brothers at Nevada.” 

Mr. J. A. Dipley of Webb City testified that he is engaged 
in the taxi business and that he has frequent inquiries as to 
bus service between Carthage and Nevada. He stated, however, 
that citizens of Joplin, Webb City, or Carthage can go by rail 
as far as Nevada and have more time at any one of said cities 
than they would if they went on a bus that operates on the pro- 
posed time schedule. ‘This witness stated that he has been in 
the taxi business for four and one-half years, and during all 
that time he has had only two calls to take passengers to points 
on the Missouri Pacific Railroad north of Carthage. 

Miss Hazel Wright of Joplin, who is cashier for Mr. Me- 
Cartney in his bus operations, stated that she kept a record of 
calls for motor bus service from September 1st up to about the 
time of the hearing. These calls varied considerably. On 
September 2nd, for instance, she testified that there were four 
inquiries from persons relative to bus service to Kansas City, 
P.U.R.1928C. 
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and three inquired as to service to intermediate points; on the 
3rd, there were two who inquired about service to Kansas City 
and five as to intermediate points, and from the 1st to 12th, 
inclusive, 62 inquired as to bus service to Kansas City and 52 
as to intermediate points. The witness stated that she did not 
know, however, if any of those inquiring were actually desiring 
passage to the place they inquired about, but that most of them 
were traveling men. A memorandum showing these inquiries 
was prepared by Miss Wright and filed as an exhibit in this 
case. 

Mr. Norman Kee of Joplin, Missouri, driver for the Alba- 
tross Coach Lines, stated that he has inquiries on from two to 
four days a week, with reference to motor bus service between 
Carthage and Nevada. Most of the inquiries, he stated, were 
from commercial men, college students, and school teachers. 

The applicant has no equipment with which to begin opera- 
tions on the proposed route, but stated that he would secure 
all necessary equipment if he is granted a certificate of con- 
venience and necessity. 

The applicant offered the testimony of Mr. C. L. Brown, 
who is engaged in the bus business and resides in Harrison- 
ville. He is one of the operators of the Brown Bus Line from 
Kansas City to Nevada, and stated that his drivers have had 
inquiries for bus service from Nevada to points south. 

Mr. H. H. Bird, of Harrisonville, stated that he is engaged 
in the business of real estate and loans, and is connected with 
the Kiwanis Club at Harrisonville. He stated that in his opin- 
ion bus service between Nevada and Joplin would be a conven- 
ience and necessity to the public between said cities. 

Mr. H. H. butler, special representative of the, passenger 
department of the Missouri Pacitie Railroad Company, stated 
that he has been in the employ of the Missouri Pacifie Rail- 
road Company for thirty-five years, and that said railroad com- 
pany has been in operation from Kansas City to Nevada, Carth- 
age, Webb City, and Joplin for at least thirty-five years. He 
stated that said company has a passenger train leaving Joplin 
at 7:40 in the morning, Nevada at 9:47, and arriving at Kan- 
sas City at 1.30 p. m.; one leaving Joplin at 4 Pp. m., Nevada 
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at 6:05 Pp. M. and arriving at Kansas City at 9:10 Pp. M.; one 
leaving Joplin at 8:20 p. m., Nevada at 10:17 p. M., and arriv- 
ing at Kansas City at 2:08 a. m. This last named train carries 
a sleeper. On the south bound service there is a train leaving 
Nevada at 12:15 a. m., Carthage at 1.38 a. m., Webb City at 
1:59 a. M., and arriving at Joplin at 2:15 a. m. There is one 
leaving Nevada at 8:50 pe. m., Carthage at 10:09 pe. m., Webb 
City at 10.29 pe. m., and arriving at Joplin at 10:45 Pp. M. 
There is one leaving Nevada at 3:55 a. M., Carthage at 6:10 
a. M., Webb City at 6:45 a. M., and arriving at Joplin at 7 
A. M. 

Mr. Butler stated that the trains now in operation between 
Joplin and Nevada can easily handle three times the amount 
of business they now have. 

The proposed route of the applhcant_parallels the Missouri 
Pacitic Railroad the entire distance from Joplin to Nevada. 

Mr. Butler further stated that the Missouri Pacific Railroad 
Company paid to the state of Missouri property tax in 1926 
to the amount of $726,000. He also verified the statements 
of said railroad company’s protest tiled herein, to the effect that 
in the year 1926 it had on its payrolls in the state of Missouri 
14,600 employees, and that it paid in salaries to employees in 
the state of Missouri in that year more than $20,000,000. 


Conclusions: 

[1, 2] The only issue to be determined in this proceeding 
is whether there has been sufticient showing to justify an order 
granting a certificate of convenience and necessity. It would 
probably be advantageous to the applicant to operate a bus line 
between Carthage and Nevada, and at the latter place make con- 
nection with the Brown Bus Line from Kansas City to Nevada, 
but the Commission is not sure that it would be of material 
advantage to the traveling public. With the present train serv- 
ice between Nevada and Joplin, anyone who desires to go from 
one to the other of said cities, or to the intermediaté points be- 
tween them can secure-ample accommodations by passenger 
train, and the Commission is of the opinion that a certiticat 
of convenience and necessity to operate as a motor carrier 
should be granted_or withheld upon the basis of whether the 
P.U.R.1928C. 
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rights, welfare, and interest of the general public will be ad- 
vanced, and not upon the private benefit or advantage that 
may accrue to any carrier. 

[3] The Commission is unable to find, from the testimony 
ir this case, that motor bus service between Joplin and Nevada 
would be of convenience and necessity to-the-pubtic. The mere 
fact that inquiries were made as to whether there was such serv- 
ice is not, of itself, sufficient to establish the existence of a need 
for the service. The testimony is conclusive that there is no 
necessity nor convenience to the general publie for motor_bus 
service between Joplin and Carthage, the public being ade- 
quately served by existing carriers, and from all the testimony 
in this case it appears that the existing railroad service ad- 
equately meets the public need between Carthage and Nevada. 

[4, 5] The Commission understands that the convenience 
and necessity contemplated by the statute with reference to the 
operation of motor carriers is the reasonable convenience and 
necessity of the public generally, and not of any particular 
locality, community, or class. The fact that such service would 
be convenient to certain traveling men is not sufficient to estab- 
lish general public convenience and necessity, and in this con- 
nection it might be well to state that the Commission does not 
use the word “necessity,” and does not understand it to be used 
in the statute, as meaning something that is indispensable, but 
that the word “convenience,” as connected with the word “ne 
cessity,”” is not connected as an additional requirement, but to 
modify and qualify what might otherwise be regarded as the 
strict definition of the word “necessity.” We understand that 
the phrase “pyblic convenience and necessity” implies a rea- 
sonable public convenience which would meet a reasonable pub- 
lie necessity. 

After a careful consideration of all the facts developed in 
this case, the Commission is of the opinion that the prayer of 
the applicant should be denied and the application dismissed. 

An order in accordance with the views herein expressed will 
be issued. [Order omitted. ] 

brown, Chairman, Calfee and Porter, Commissioners, con- 
eur; Hutchison, Commissioner, absent. 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE DON PACKARD. 
[Case No. 5609.] 


Certificates of convenience and necessity — Questionable character 
of applicant. 

1. A certificate should not be refused because the applicant has 
been indicted for transporting liquor and there are some allegations of 
reckless driving where the guilt in either case has not been established 
by the court, p. 191. 

Commissions — Jurisdiction over the finding of criminal conduct. 

2. The Commission cannot fine an applicant for a certificate of 
convenience and necessity guilty of criminal charges who has not been 
declared guilty by the courts or against whom at least some testimony 
has been presented, p. 191. 

Certificates of convenience and necessity — Reasons for granting — 
Value of existing service. 

3. A certificate was granted to an applicant to operate a motor bus 
route who had been giving adequate service over the proposed route for 
a considerable period but not long enough to bring him within the statu- 
tory exemption of operation prior to regulation in view of the fact that 
no other applicant was able to show ability to render better service, 
p. 192. 


[February 29, 1928.] 


Appuication for a certificate of convenience and necessity 
to operate a motor bus; approved. 


Ing, Commissioner: 


Statement: 

On December 1, 1927, Don Packard filed with this Commis- 
sion an application for a certificate of convenience and neces- 
sity to operate as a motor carrier between the cities of Cabool 
and Rolla, Missouri. 

The applicant alleged, among other things, that the physical 
property to be used by him on the proposed motor bus route 
consists of one 7-passenger Hudson sedan, which is owned in- 
dividually by the applicant; that the applicant is solvent, and 
that he owns property to the extent of some $500 over and above 
the value of the bus to be used in the service. 

P.U.R.1928¢. 
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The applicant further alleged that he proposes to continue 
the operation of a motor bus as such service has been main- 
tained on and since December 1, 1926, from Cabool, Missouri, 

Rolla, Missouri, via Houston, Licking, and intermediate 
points over U. S. Highway No. 63; that in addition to the 7- 
passenger Hudson sedan to be operated on the route herein, he 
has in reserve another Hudson, 7-passenger, automobile with 
winter ineclosure, which is to be used in emergencies or at times 
when the Hudson sedan is under repair. The applicant also 
alleged that the bus line now operated by him was actually op- 
erating as a motor carrier in good faith, rendering regular, sat- 
isfactory, and dependable service on the Ist day of December, 
1926, and prior thereto, and that the applicant is the only per- 
son, firm, or corporation which has in the past, or is now, fur- 
nishing such motor transportation service along the entire route 
from Cabool to Rolla. 

No protest was filed against the application herein, but C. F. 
Reddish of Houston, Missouri, appeared in person and by coun- 
sel at the hearing of this cause and participated as a protestant 
in said hearing. 

This cause was heard by the Commission at its hearing room 
at Jefferson City, Missouri, on the 6th day of January, 1928. 


Facts 


The principal office and place of business of the applicant is 
at Cabool, Missouri, from which point he operates a 7-passen- 
ger Hudson sedan, over U. 8. Highway No. 63, and for about 
the past eight months has been making one round trip each 
day. The bus leaves Cabool at 9 o'clock a. m. and starts back 
on the return journey from Rolla at 1:30 p. m. There is no 
other motor carrier operating over said route. The applicant 
also has in reserve a 7-passenger Hudson touring car, which 
le proposes to hold in reserve for emergencies. 

The applicant stated that he started the bus line between the 
points herein about June, 1927; that he, at that time, pur- 
chased the equipment of Herman Barnes who was then operat- 
ing as a motor carrier between said cities and over said route. 
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The testimony shows that Barnes had been operating for only 
a few weeks when he sold out to the applicant. Different per- 
sons have engaged in operating motor busses over the route 
herein between the cities of Cabool and Rolla for the past three 
or four years, and the testimony as a whole shows that there is 
a necessity for motor bus service over said route. 

It developed at the hearing that the applicant was charged 
by indictment or information in the circuit court of Texas 
county with the offense of transporting intoxicating liquor; 
that he was tried on that charge and the result was a hung jury, 
nine of the jurors being for acquittal and three for a verdict 
of guilty. The testimony shows that on one occasion the ap- 
plicant’s car was turned over and injured while he was driving 
it, the cause of the accident being that the steering wheel had 
become locked; that on another occasion he struck a car which 
turned into the road from a by-way at a time when the appli- 
cant did not have time to prevent the accident. There was no 
testimony whatever to indicate that the applicant was to blame 
for either accident. 

A certificate of the city engineer of the city of Rolla was 
filed with the Commission, showing that the mileage traversed 
by the applicant in said city is .57 miles. There was no proof 
in this case of the mileage traversed by the applicant over State 
Route U. 8S. 63, but we find from the certificate of C. W. Brown, 
assistant chief engineer, Missouri State Highway Commission, 
which was filed in Case No. 5581, the application of C. F. Red- 
dish to operate over the same route, that the mileage is 73.2 
miles. 

The applicant filed a schedule of fare which he proposes to 
charge and a schedule of time of operations. 


Conclusions 


Under all the facts developed in this case, the Commission 
is of the opinion that there is a necessity for motor transporta- 
tion service between the cities of Cabool and Rolla over the 
route herein proposed. 

[1, 2] Mr. C. F. Reddish protested the granting of a certifi- 
P.U.R.1928C, 








192 MISSOURI PUBLIC SERVICE COMMISSION. 


cate to the applicant for the reason that he proposes to furnish 
the service that the applicant is now furnishing. An effort was 
made to prove that the applicant should not be granted a certifi- 
cate because he was charged with transporting intoxicating liq- 
vor. The Commission cannot find anyone guilty of that charge 
that has not been declared guilty by the courts, or unless there 
is at least testimony showing his guilt. Neither can the Com- 
mission find that the applicant was culpable in either of the ac- 
cidents testified to at the hearing of this cause. 

[3] The testimony shows that there has been motor trans- 
portation service between the cities of Cabool and Rolla for 
three or four years, and that the applicant bought out one of 
the operators who was operating for a short time in the winter 
and spring of 1927. The Commission cannot find, however, that 
the applicant was operating as a motor carrier, rendering satis- 
factory and dependable service on and prior to December 1, 
1926, but the Commission is of the opinion that the applicant 
is entitled to some consideration by reason of the fact that he 
is rendering motor bus service and has for about eight months 
past been so-engaged; that he is giving satisfactory and depend- 
able service, and that he has equipment that will enable him 
to do so for some time in the future. If the testimony was of 
such character as to show that Mr. Reddish or someone else 
who is not rendering service, and has not been so engaged, will 
better serve the public than the applicant then the Commission 
would feel that it should grant the certificate to the one capable 
of rendering the better service to the public. There is nothing, 
however, in this case to indicate that Mr. Reddish would serve 
the public better than they are being served by the applicant. 

In view of all the facts developed in this case, the Commis- 
sion is of the opinion that the prayer of the applicant should 
be granted and that he should be granted a certificate of con- 
venience and necessity as requested. 

An order in accordance with the views herein expressed will 
be issued, 

Brown, Chairman, and Porter, Commissioner, concur; Cal- 


fee, Hutchison, Commissioners, absent. 
P.U.R.1928' 
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NEBRASKA STATE RAILWAY COMMISSION, 


RE PLATTE VALLEY TELEPHONE CORPORATION. 
[Resolution No. 103.] 


Service — Telephones — Magneto and common battery service. 

1. A change of service from magneto to common battery was ap- 
proved in a locality where the telephone company was confronted with 
an immediate reconstruction program, whether such service be changed 
or not, owing to congested switchboard conditions as well as crowded 
field conditions, and in view of the rapid growth of the community and 
its demand for a higher class of service, p. 197. 

Depreciation — Specific basis for computation — Construction cost. 

2. Depreciation should be figured on the investment as of the time 
of construction where such charges are set up on a percentage basis, 
p. 200, 

DPepreciation — Rate allowed for telephone company. 

3. An annual allowance of 9 per cent of the original cost of tele- 
phone property was permitted where the experience of telephone com- 
panies in the territory indicated that from 8 to 10 per cent was usually 
sufficient for such charge, p. 200. 

Rates — Reasonableness — Comparison — Telephones, 

4. A rate at one exchange is not highly pertinent evidence of what 
might be a reasonable rate at another exchange offering the same class 
of service, especially where a considerable portion of the property has 
been placed in recent years under a high level of urit costs and where 
free interexchange service is permitted for the convenience of the sub- 
scribers, p. 201. 

Return — Reasonableness — Growth of business — Telephone. 

5. An increase of rates was limited to an extent conceded to produce 
possibly slightly less than a fair return where the rapid growth of the 
community insured an increase of business to the extent where operat- 
ing cost would not increase in proportion to the subscribers, p. 202. 


{November 30, 1927.] 


On INVESTIGATION of a telephone company relative to the 
furnishing of common battery service at a certain exchange and 
the schedule of rates necessary therefor; common battery serv- 
ice ordered and increased rates allowed. 

Appearances: Floyd E. Wright, Attorney, for the Platte 
Valley Telephone Corporation; Cull W. Wright, L. B. Murphy, 
and A. F. Middaugh, Committee, R. T. York, Attorney, R. F. 
Johnson, Secretary, for the Chamber of Commerce, Scotts- 
bluff; J. N. Graves, and J. C. McCreary, Scottsbluff, represent- 
P.U.R.1928C. 13 
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ing themselves; B. E. Forbes, Chief Engineer, V. L. Taylor, 


Assistant Engineer, for the Commission. 


Opinion and Finding 

Curtiss, Commissioner: This is an action arising on resolu- 
tion of this Commission, the same being an order to show cause 
addressed to the Platte Valley Telephone Corporation, herein- 
after referred to as respondent, as to why its properties serving 
the Scottsbluff exchange “should not be changed from magneto 
to common battery;” also requiring that at the time of bear- 
ing officials of the company “be prepared to submit a schedule 
of rates which they may deem fair and reasonable, and neces- 
sarv, if the Seottsbluff exchange be made common battery in- 
stead of magneto, together with exhibits and data substantiat- 
ing such proposed schedule.” 

The Commission resolution was predicated upon a petition 
signed by approximately one hundred nineteen Scottsbluff sub- 
scribers, practically all of whom represent business institutions, 
the petition reading as follows: 

“We, the undersigned, subscribers to the Platte Valley Tele- 
phone Corporation at the Seottsblutf exchange, believe that said 
citv is entitled to a common battery system of telephone and, 
therefore, request that your Honorable Board grant said Platte 
Valley Telephone Corporation permission to install such a sys- 
tem, and we further request that any adjustment of rates be 
made after Your Honorable Body has made a careful valuation 
of the physical assets of said Corporation, and we further re- 
quest that the said rate be based upon the findings of vour Hon 
orable Body after careful examination of the physical assets 
of said company less depreciation.” 

Petition was forwarded by the secretary of the local cham- 
ber of commerce, the Commission’s attention being also direct- 
ed to a resolution of the board of directors of the Scottsbluff 
Chamber of Commerce, reading as follows: 

“The people of Scottsbluff wish a common battery telephone 
system and I am herewith sending to you, petitions signed by 
a great majority of our business men requesting the change 
P.U.R.1928C. 
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from the present magneto type system to the common battery 
system. 

“We will appreciate it if vou will set this matter down for 
hearing at your earliest convenience, and will notify the com- 
pany so that all interests may be prepared for the hearing and 
be present.” 

Hearing was held at Scottsbluff on October 4, 1927. In addi- 
tion to company officials, there were present members of a com- 
mittee, especially representing the local chamber of commerce. 
In accordance with Commission instructions, officials of appli- 
cant company proposed a schedule of rates which they deemed 
necessary if common battery service were to be substituted for 
magneto. 

The company’s present exchange rates and ‘the rates which 
it proposes, are as follows: 

Gross Gross 
Present Rates. Proposed Rates. 


Business individual line ............. eee $3.75 $6.00 
Business party line ......... scsessecsess Ieee 4.50 
Residence individual line ....... ioaeeetms 2.25 3.25 
Residence party line ...... eccecccccccese . 1.75 2.25 
Farm business ........ (OKKteewEn ease 2.50 No change 
FORDE DEUS 6.0 5ccce eed censcenenaceaens 2.00 No change 
SWIG OETVIOS. 6060 0600ss6s0eess's éiesiae 50 No change 
ge eer ene ee ee 25 No change 


In addition, the company proposes rates for certain supple- 
mental service. Many of these rates have been previousiy au- 
thorized by the Commission and in the main, they are the cus- 
tomary rates for the supplemental service indicated. No in- 
crease is proposed for farm line service or for service station 
service. The rates which are now being collected for exchange 
service at Scottsbluff have been in effect since November 1, 
191%, the same being authorized by the Commission effective 
as of that date. Respondent at time of hearing, was serving 
1652 subseribers who have free interehange of service with the 
Gering exchange, which is the county seat of Scottsbluff county. 

The proposal of rates was also accompanied by exhibits which 
the company presented for the purpose of substantiating its 
suggested rates. 

At the conclusion of the hearing, counsel for tie committee 
representing the chamber of commerce moved that the matter 
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be continued for further hearing in order that interested parties 
might be privileged to make independent investigation, partic- 
ularly with respect to the valuation of properties. The Com- 
mission indicated no objection to a continuance, but before final 
date for further hearing was assigned, further resolution of the 
chamber of commerce was received, the resolution being as fol- 
lows: 

“Whereas, a petition signed by a number of the business men 
of Seottsbluff, Nebraska, asking that a formal hearing be held 
in Seottsbluff, Nebraska, by the Nebraska State Railway Com- 
mission to consider the installment of a common battery tele- 
phone system in said city, was by the chamber of commerce 
presented to said Railway Commission, and, 

“Whereas, the directors of the chamber of commerce know 
that a great majority of the signers of said petition expected 
and intended that a hearing would be had at which the Com 
mission would, from information gathered through its proper 
agencies, fix and determine the proper rates to be charged with- 
out any specific rates being asserted or claimed by any of the 
parties in interest, and, 

“Whereas, it has developed that instead of such investigation, 
the Platte Valley Telephone Corporation has taken the oppor- 
tunity to present and urge certain specific rates claimed by 
them, and, 

“Whereas, the chamber of commerce of the city of Scotts- 
bluff, has not the facilities or finances to engage in such hear- 
ing on the basis of a controverted contested hearing where each 
side presents evidence, and, 

“Whereas. many of the signers of said petition signed the 
same on the assumption that the rates for a common battery sys- 
tem of telephone service for the city of Scottsbluff, would not be 
in excess of rates charged for such telephone service in com- 
munities of like ize in the state of Nebraska, and upon dis- 
covering that the Platte Valley Telephone Corporation claims 
to be entitled to rates much in excess thereof, would prefer to 
retain the present system at the present rates, and, 

“Whereas, the chamber of commerce has been subject to much 
criticism for initiating such hearing; 
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“Now therefore, be it resolved that the chamber of commerce 
of the city of Scottsbluff, hereby withdraws any and all ac- 
tions taken by it in initiating said hearing and hereby requests 
the Nebraska State Railway Commission to proceed no further 
in said matter. 

“Be it further resolved that it is the sense and opinion of 
this Body that if the Commission should decide and determine 
that a common battery system of telephones should only be in- 
stalled in the city of Scottsblutf upon fixing rates as requested 
by the telephone corporation or substantially in that amount, 
then it is for the best interest of the community that no change 
be made in the present telephone system or rates, and that the 
economic welfare of the community would be furthered by mak- 
ing no change in the existing conditions.” 

However, having in mind all of the facts and circumstances, 
it is the Commission’s opinion that it should proceed with an 
order authorizing the change from magneto to common battery, 
and prescribing what it finds to be a fair and reasonable rate 
for such service. 

[1] Scottsbluff is one of the outstanding cities of western 
Nebraska. It is located in a fertile valley with a prosperous 
trade territory. Its growth had been phenomenal. Its pres- 
ent population is about 8,500. Its citizenry are aggressive, 
energetic, and highly optimistic of the future. Without doubt, 
it will continue to enjoy a further development and growth. 
These facts of themselves would seem to justify a change from 
magneto to common battery, which is necessary in larger ex- 
changes, to facilitate service. Magneto service in a city this size 
is of necessity slow and unsatisfactory. In our modern cities 
the telephone subscriber is demanding promptness and speed 
in his service. This is not possible with the magneto type serv- 
ice. This is the only city of its size in the state which now re- 
ceives magneto service. It can properly be said that magneto 
service in Scottsbluff is obsolete, and not in keeping with the 
development of the city otherwise. 

Furthermore, respondent telephone company is confronted 
with an immediate reconstruction program, whether the plant 
remain magneto or be changed to common battery. Testimony 
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of superintendent of plant Fueret was to the effect that the pres- 
ent switchboard is crowded to capacity. In fact, it was stated 
that the company, because of this congested condition, was un- 
able, at the present time, to furnish other than party line serv- 
ice. It is only a matter of time until all party lines will be 
filled and the company unable to supply further request for 
service, except as an occasional subscriber discontinues service. 
[It is unable to add further sections to its switchboard because 
of lack of space to place them, in the building now occupied. 
Furthermore the switchboard now in use is obsolete and worn 
out, and would require replacement if magneto service be con- 
tinued. The building now occupied is crowded to capacity in 
every respect, and in nowise lends itself to further oceupancy 
for purposes of respondent. Such conditions are intolerable 
and cannot be countenanced in a growing city like Scottsbluff. 

Since the company must go forward with an immediate re- 
construction program it is certainly the part of wisdom to pro- 
ceed on the basis of common battery service rather than magneto 
service. 

For the reasons above set forth, the Commission regards it as 
its obligation, both to the subseribers affected, and respondent 
company, to direct the installation of common battery equip- 
ment and to authorize what it finds to be fair and reasonable 
rates for common battery service. 

Respondent sets forth its reconstruction program if common 
battery service be ordered. It now owns a lot valued at $15,000, 
well located for a telephone building. It proposes to build a 
two-story, brick and reinforced concrete building, fully ftire- 
proof throughout, with full basement. The building will serve 
as general offices for the company and will house the Scotts- 
bluif central office equipment. The cost of the building, exelu- 
sive of the value of the lot, is estimated at $42,500. This build- 
ing should be a splendid addition to the retail section of the 
city of Scottsbluff. On a basis of actual floor space used, there 
has been allocated to the Scottsbluff exchange, $27,992 of this 
item. It was stated that additional properties chargeable to 
the Scottsbluff exchange in amount of $117,722 will be added, 
if the change to common battery service be made. To this, re- 
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spondent adds value of plant remaining in service and finds 
a total value on a basis of reproduction new, depreciated, of 
$310,111.55. This is exclusive of toll properties. This figure 
results from an appraisal of properties which was made by 
Hagenah & Erickson for the purposes of a bond and preferred 
stock issue against the combined properties of the Platte Valley 
Telephone Corporation. The property is claimed to be in 92.03 
per cent composite condition. 

Some few years ago the city of Scottsbluff indulged itself 
in a rather elaborate paving program. At that time and for 
this reason, it became necessary for fespondent to remove its 
pole lines, which were in good condition, from the streets and 
allevs of the city, and place them underground. Twenty-seven 
blocks of underground conduit are now in place and respond- 
ent expects to add five more blocks in the immediate future. 
This underground construction has been made during a period 
of exceedingly high cost prices. It is probable that the com- 
pany’s underground construction would have been much more 
limited had not the development program of the city made it 
absolutely necessary. 

Using the reproduction new less depreciation figure of $310,- 
111 as a basis for its deductions, respondent sets forth the fol- 
lowing estimate of expenses and earnings based on a common 
battery plant: 

Expenses: 
Maintenance and depreciation .....ccccccscccecccccccceses $ud,d24.58 
Operating expense ............ ee ceeescccces eo cceccccces 13,035.06 


pe ee a re er re RE es ee ee ee 2,777.79 
Interest—S8% per annum on plant investment ($310,111.53) 24,808.90 





Total GXpPONses 2. ccececcscsrvocecerces Mtb csiewanae een $65,946.33 


Earnings : 
Estimated earnings based on telephones in service June 30, 


1927 at proposed common battery rates ............. 65,289.00 
Deficioncy ...ccccccccccecccccscosscccscssce eocccces $697.33 


Note: Exchange expenses shown excludes all items of toll operating ex- 
pense, and revenues as shown excludes all toll revenue. 

Maintenance and depreciation has been figured on a basis of 

Maintenance and depreciation has been figured on a basis of 9 
per cent of reproduction new value of the depreciable property. 

Respondent has made some marked reductions in its annual 
operating expenses as compared with previous years. A dras- 
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tic cut in the annual salary of the general manager has been 
made, and the services of three employees have been dispensed 
with. This results in a saving of $7,660 to the whole system, 
of which $3,325 has been assigned to Scottsbluff. 

The item of taxes is fixed. Respondent has allocated to the 
Scottsbluif exchange as accurately as it finds possible, the prop- 
er share of total taxes paid on the entire system. 

Respondent alleges 8 per cent to be a fair rate of return in 
western Nebraska and figures interest on the claimed reproduc- 
tion new, depreciated, value of the properties. 

Respondent estimates earnings on a basis of proposed gross 
rates, totaling $65,289, leaving a deficit of $657.33. If the net 
rate were used,—and a large percentage of the subscribers avail 
themselves of the net rate—the total revenue would be about 
$4,800 less, increasing the estimated deficit accordingly. 

[2, 3] The Commission will discuss briefly certain expense 
items above set forth. Respondent sets up 9 per cent of the esti- 
mated reproduction new for maintenance and depreciation. 
Where maintenance, and particularly depreciation, are set up on 
a percentage basis, it is the customary accounting practice to 
figure same on the investment as of the time of construction of 
the property, or cost basis. It is the Commission’s observation, 
following closely the experience of telephone companies of this 
state, that an allowance of from 8 to 10 per cent of original cost 
is suificient for maintenance and depreciation. Accordingly, 
it is concluded that to the extent that 9 per cent of reproduc- 
tion new exceeds 9 per cent of the original cost, respondent has 
charged more to maintenance and depreciation than will be 
found necessary. 

Respondent alleges its properties to be in 92.03 per cent con- 
dition. The reproduction new value, depreciated, of $310,- 
111.55 is the figure arrived at after applying this depreciation 
figure. Respondent sets up an expense item of 8 per cent upon 
this figure as a fair return. 

While the Commission recognizes reproduction new, depre- 
ciated, as a dominant factor in reaching conclusions as to fair 
value, it has never regarded this as the sole factor in finding a 
fair value figure. While it is true that in changing from mag- 
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neto to common battery, further units of property must be 
piaced new, reproduction new, and original cost thereby becom- 
ing one and the same figure, it is also true that there are por- 
tions of the property placed in rather recent years, in which 
the original cost thereof is less than present reproduction new. 
Having in mind these facts, the Commission questions the con- 
dition per cent of properties of 92.03, which is unusually high. 
While it is based on a common battery system with the neces- 
sary new units in place, the Commission is of the opinion that 
even then it is too high a percentage figure to be applied in 
finding fair value. Though the properties have been well main- 
tained, as above suggested many units have been in place for 
years. This composite condition was found by engineering 
studies made by Hagenah & Erickson following personal in- 
spection of the properties, and presumably represents actual de- 
preciation apparent through observation. Consideration has 
not been given to latent depreciation, or accrued depreciation 
not apparent through field inspection. Such depreciation does 
exist and must be considered in finding fair value. For these 
reasons it is concluded that the fair value of the properties for 
earning purposes should be reduced. 

The Commission does not believe it necessary to make a defi- 
nite finding of the fair value of respondent’s properties at this 
time. Respondent presents this engineering data showing the 
alleged reproduction new, depreciated. Quantities of alleged 
units have been checked by the Commission’s engineering de- 
partment and found to be approximately correct. The alleged 
composite condition has been mentioned. Otherwise no data 
is available upon which to predicate definite conclusions as to 
fair value. Further information should be available before a 
detinite fair value figure is named. From such information 
as is at hand,-accordingly, it is the Commission's conclusion 
that the fair value of the properties for earning purposes would 
be at least somewhat less than the figure claimed by the com- 
pany. 

4| The committee representing the chamber of commerce 
ealled particular attention to the fact that the rate schedule pro- 
posed by respondent is considerably higher than schedules for 
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other Nebraska cities the size of Scottsbluff, and in some in- 
stanees cities even larger than Scottsbluff. The Commission 
cannot attach undue importance to rate comparisons. ‘There 
are many factors entering into the question of what is a fair 
and reasonable rate. Accordingly, a rate at one exchange is not 
highly pertinent evidence of what might be a reasonable rate at 
another exchange offering the same class of service. In the in- 
stant case it must be borne in mind that considerable portions 
of the property have been placed since 1919, under a high level 
of unit costs. Other properties are still to be placed before 
respondent is able to furnish common battery service. Again 
subseribers at the Scottsbluff exchange have free interchange of 
service with their neighboring city Gering, which is also the 
coynty seat. At none of the exchanges whose rates were quoted 
by the committees above referred to, does such valuable free 
interchange of service exist. There are undoubtedly many calls 
every day passing from Scottsbluff to Gering. If toll were 
collected on these calls, it no doubt would amount to a consid- 
erable item and would, to that extent, make possible resultant 
reductions in’ exchange rates. Free service to a county seat 
town is highly valuable. The Commission feels certain that 
Scottsbluff subscribers desire this free service arrangement. 
However, they should realize that this is a thing of definite 
value, not common to the furnishing of telephone service. 
Nevertheless the spread between rates herein proposed for 
Scottsbluff, and other cities of its size in this state, is so ereat 
as to challenge the Commission’s attention. Some consideration 
must be given to this fact. The rates herein authorized, while 
less than requested, are slightly more than are collected in some 
cities similar in size to Scottsbluff. The necessity for this is ex- 
plained in part at least, by the facts above referred tO, V1zZ.: the 
construction of large portions of the property during a period of 
high unit costs, and the free interchange of service with Gering. 
[5] The Commission has in mind the fact above referred to, 
that Scottsbluff is a rapidly growing city. This is a matter of 
interest to the telephone industry. It will undoubtedly enjoy 
a growth in line with the growth of the city. With the enlarged 
viant following the change from magneto to common battery, 
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respondent will pass through a cycle in its existence in which 
operating expenses do not increase proportionately with the in- 
crease in number of subscribers having in mind all of these facts, 
the Commission is authorizing a schedule of rates sufficient, it 
is believed, to pay all operating expenses and some return up- 
on the fair value of the properties. It is quite possible that the 
return in the immediate future may be slightly less than what 
might be called a fair return. However, it is felt that the prob- 
able rapid growth in number of subscribers in the immediate 
future will provide the additional revenue necessary for a fair 
return upon the fair value of the property. 

The rates authorized herein for supplemental service are in 
the main the standard rates authorized by the Commission for 
this additional service. No reference is being made in the or- 
der to rates previously published, concerning which no change is 
at this time proposed. 





NEVADA PUBLIC SERVICE COMMISSION, 


RE VIRGINIA AND TRUCKEE RAILWAY COMPANY. 
[CPC A-246.] 


Certificates of convenience and necessity — Presumption raised by 
official records — Motor carriers. 

1. The Commission must assume that no operative rights have 
been granted by the counties, during an interim in which authority 
over motor carriage was temporarily transferred to them, where county 
records do not reveal that such rights were ever issued, p. 207. 

Certificates of convenience and necessity — Limitation — Regulation 
by counties. 

2. The issuance of new certificates as a matter of course to motor 
utility operators by counties upon a transfer to them of authority over 
such carriers previously exercised hy the Commission, is restricted to 
the exact extent of the original authority granted to such carrier by 
the Commission, p. 207. 

Parties — Illegal operation through ignorance of law — Busses. 

3. Illegal and unauthorized bus operations do not give the opera- 
tor any standing as a protestant against the granting of a certificate 
of convenience and necessity notwithstanding good faith, in view of the 
fact that the law describes the manner in which certificates may be se- 
cured and the operator is presumed to know them, p. 208. 
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Railroads — Necessity of railroads in agricultural and live stock 
communities, 

4. Rail facilities are an absolute necessity to agricultural and live 
stock producing communities in view of the impracticability of driving 
cattle ready for slaughter great distances to the railroad as compared 
with direct rail transportation at anything approaching reasonable 
rates and adequate service, p. 208. 

Monopoly and competition — Railroad — Right to reduce expenses. 

5. The fact that an established rail carrier serving a sparsely popu- 
lated territory is entitled to every reasonable opportunity to reduce its 
operating expenses where it has been suffering deficits and giving rea- 
sonably adequate service at reasonable rates, was considered on an appli- 
eation by such a carrier to operate motor vehicles in competition with 
a motor bus operator, p. 208. 


Certificates of convenience and necessity — Commission powers — 
Existing carriers — Railroads. 

6. A statutory “classification of utilities” (§ 7, Public Service Com- 
mission Act) does not restrict the Commission to the sole considera- 
tion of necessity for additional motor transportation service between 
points set forth in an application for a certificate without regard to 
the equities of other types of existing carriers, p. 209. 

Statutes — Factors to be considered in judicial construction. 

7. In the construction of a statute the act as a whole must be 
considered and the purpose of its enactment kept in mind as well as 
the benefifs to be oltained and the evils to be remedied but they must 
be construed if possible in such a manner as not to attribute any ab- 
surdity to the legislative body, p. 209. 

Certificates of convenience and necessity — Statutory construction — 
Construction resulting in absurdity — Public necessity. 

8. A statutory construction presuming that the legislature intended 
that the Commission in awarding certificates of public convenience and 
necessity for motor carriage should be restricted to the sole considera- 
tion of necessity for such service in the territory proposed without re- 
gard for other matters of public necessity such as circumstances sur- 
rounding existing railroad activities is absurd and, therefore, erroneous, 
p. 209. 

Certificates of convenience and necessity — Limitations — Tarijfs — 
Freight and passenger service. 

9. A certificate for motor service will authorize only the carriage 
of passengers and light luggage, where the tariff filed covers only such 
service, notwithstanding the fact that the application in its body may 
ask for authority to transport freight also, p. 210. 


Automobiles — Advantage compared with railroad service. 
Diseussion of the relative advantage of motor carriage over rail 
transportation, p. 211. 
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Monopoly and competition — Protection of motor carriers from rail- 
roads, 

Discussion of whether motor transportation regulation contemplates 
protection of established motor carriers from invasion by railroads en- 
tering the field of such service without necessity, p. 211. 

Certificate of convenience and necessity — Substantial compliance — 
Change of laws. 

Discussion of whether reasonable and substantial compliance with 
motor regulation should be sufficient in view of hardship and expense 
to small operators attendant upon the changes in the law and the pol- 
icy of its administration, p. 217. 

Monopoly and competition — Protection of motor carriers from rail- 
roads. 

Statement that a railroad may not sit by while bus or truck line 
pioneers build up a-lucrative business within the class defined as an 
automotive common carrier utility and then elect to enter such field on 
a competitive basis and break down or destroy the investment of such 
established utility, p. 220. 


(SHAUGHNESSY, Chairman, dissents.) 
[January 21, 1928.] 


Arptication of a railway company for a certificate of con- 
venience and necessity to operate a motor bus line; granted. 

Appearances: J. F. Shaughnessy, Chairman, W. H. Simmons, 
Commissioner, G. W. Malone, Commissioner, and Frank B. 
Warren, Secretary, for the Commission; George L. Sanford, 
Attorney, and Frank E. Murphy for the applicant; William M. 


Kearney, Attorney, and Guy C, Dewey, for the protestant. 


Simmons, Commissioner: This is an application by the Vir- 
ginia & Truckee Railway, a corporation, for a certificate of public 
couvenience and necessity authorizing the operation of a motor 
vehicle common ¢arrier service for the transportation of passen- 
gers and light packages between Reno and Minden, Nevada. 
The application was regularly heard before the Commission at 
Carson City, beginning on Tuesday, August 30, 1927, and argued 
by attorneys for applicant and protestant on Monday, November 
21, 1927, and now stands submitted for decision. 

The Virginia & Truckee Railway is at present engaged in the 
operation of a standard gauge railroad line from Reno to Vir- 
ginia City, with a branch from Carson City to Minden. It is 
stated by the applicant that the purpose of this application is to 
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substitute motor vehicle service for some of its present train 
operations, which, it is stated, will result in a saving in operating 
expenses, without any diminution in service to the public. 

The application is protested by Guy C. Dewey, who is 
operating a motor stage line for the transportation of passengers 
between Reno and Gardnerville. Gardnerville is located ap- 
proximately one mile south of Minden, the terminus of the Vir- 
ginia & Truckee railroad line. Dewey’s line parallels the rail- 
road and serves the same points, with the exception of about 
on mile between Minden and Gardnerville. 

The position of the applicant is briefly stated as follows: That 
its railroad line is an absolutely indispensable public necessity to 
the communities served and that unless it is given every op- 
portunity to reduce its operating expenses, it will be forced to 
abandon the operation of its line of railroad, due to deficits in- 
curred in its operation for the past three and one-half vears; that 
the application here under consideration is one step in a program 
of economy designed to make possible the continued operation 
f the railroad without an annual operating deficit; that the 
Commission- must consider the welfare and necessity of the com- 
munity served from all angles in passing upon this application. 

Protestant contended that the Commission is bound by the 
wording of § 7 of the Public Service Commission Act to con- 
sider utilities by the classification therein alleged to be made. 
In other words, in considering this application the Commission 
must confine itself to the question as to whether or not there is 
publie necessity for an additional motor vehicle line between 
Reno and Minden, and that all other considerations are outside 
the scope of the inquiry. Protestant states, without contradiction, 
that there is not room for another stage line between Reno and 
Minden, and that his line gives him a bare living, notwithstand- 
ing that he drives his own cars part of the time and does some 
f his own repair work. He states that his present investment in 
equipment is about $8,500, 

Before proceeding to a consideration of this application on its 
merits, it might be well to first consider the status of the protes- 
tant before this Commission. 

This Commission first acquired jurisdiction over motor vehicle 
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common carriers in Nevada by virtue of Chap. 109, Statutes of 
1919. Subsequently Guy C. Dewey filed application for certifi- 
cate of public convenience and necessity authorizing the operation 
of a motor vehicle common carrier service for the transportation 
of passengers between Gardnerville and Reno. This application 
was denied by the Commission on February 28, 1921. Subse- 
quently, this application was reopened for rehearing, and on 
May 12, 1921, the Commission made its order granting the ap 
plication, with this important restriction: ‘That this certificate 
shall be void if applied to any transportation service unless 
Gardnerville is the point of origin or the point of destination 
f such service.” It will be noted that Gardnerville is about one 
mile beyond the terminus of the railroad, and is not served by the 
railroad. Protestant operated under this grant of authority un- 
til April, 1923. The legislature of 1925, passed an act trans- 
ferring jurisdiction over motor vehicle common carriers from 
this Commission to the various boards of County Commissioners. 
(See Chap. 181, Stat. 1923). This statute set aside all orders 
of this Commision made under the 1919 statute. Our records 
show that under the 1923 act protestant obtained a certificate to 
operate as a common carrier of passengers in Douglas and Orms- 
by counties. He has since operated without restriction serving 
all intermediate points between Reno and Gardnerville. The 
records of this Commission or of Washoe county do not show that 
the protestant ever received a certificate or paid the license in 
Washoe county, as required by the ordinance of Washoe county 
enacted under the provisions of Chap. 181, Statutes of 1923. 

[1, 2] In 1925 the legislature passed an act returning the 
jurisdiction over motor vehicle carriers to this Commission with 
the proviso that all certificates issued by the counties under the 
1923 Act should remain in effect until changed or modified by 
order of this Commission. (See Chap. 161, Stat. 1925). No 
order has been made by this Commission with respect to protes- 
tant’s certificate since the transfer from the counties in 1925. It 
must be assumed that the protestant did not secure any operative 
rights in Washoe county under the 1923 Act, inasmuch as the 
county records have been thoroughly checked and there is no ree- 
ord of any having been issued to the protestant. Under this 
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if facts the protestant has no standing before this Commis 
sion except to protesi the proposed ope ration between Carson 
City and Minden. The Washoe county line crosses the highway 
at Lakeview, a few miles north of Carson. In this regard, coun- 
sel for protestant states that he did appear before the Washoe 


county beard on behalf of protestant and that protestant was is- 


sued a certificate or license by Washoe county. In this matter, 
the Commission must rely upon the records and files of Washoe 
county. Counsel for protestant further argues that the counties, 
as a matter of course, issued certificates of public convenience 
for the same routes and to the same persons as had theretofore 
been authorized by this Commission. If this is true, the pro- 
testant’s contention is that he holds a certificate good only as to 
ransportation to and from Gardnerville, inasmuch as that is all 
that was originally granted by this Commission, and the county 
record is silent. 

As stated above, the Commission must stand on the records of 
the counties in this regard, as provided for in the amended § 36} 
of the 1925 statute. To take any other course would involve 
the Commission in a maze of difficulties and contradictions which 
might never be cleared up definitely. 

[3] The protestant, in our view, has no rights which might 
be prejudiced by the granting of this application. Upon eitier 
theory advanced by his counsel he cannot be heard to seriously 
complain against the granting of this application. His illegal 
and unauthorized operations between the points sought to be 
served by this applicant do not give him any standing as a pro- 
testant against the granting of this application. The law pre 
scribes the manner in which certificates of public convenience 
may be secured, and the operator is presumed to know them. 

4,5] Considering the application of the Virginia & Truckee 
Railway as made herein, the applicant has operated at a deficit 
so far as its railroad is concerned, since 1923. The deficit is ap- 
parently increasing in spite of certain economies in operation 
which have been instituted. The passenger business continues 
to decline. No utility may be required to continue operations 
indefinitely when such operations result in a deficit. We be- 
liece it is to be a well-settled rule that rail facilities especially 
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to an agricultural and livestock producing community such as 
Carson Valley, are an absolute necessity. It is idle to mention 
driving cattle ready for slaughter fiftv miles to the railroad as 
ecmpared with direct rail transportation at anything approach- 
ing reasonable rates and adequate service. We are of the opinion 
that an established rail carrier, especially a short line serving 
a sparsely populated territory, is entitled to every reasonable op- 
portunity to reduce its operating expenses, when it is shown that 
it is operating at a deficit and giving a reasonably adequate serv- 
ice at reasonable rates. The continued operation of the rail line 

f far more importance to the general welfare of Carson Valley 
than the operation of any motor vehicle passenger or freight line. 
We are not convinced that the granting of this application and 
subsequent operation thereunder will materially reduce the oper- 
ating expenses of the applicant, but it is alleged that by additional 
changes in rail operations to Carson Valley, material saving can 
be effected without detriment to the service. 

(6-8 | With regard to the so-called “classification of utilities” 
set forth in § 7 of the Public Service Commission Act, which, it 
is asserted by protestant prevents our considering any facts in 
connection with this application, except the necessity for addi- 
tional motor vehicle transportation service between the points 
sought to be served. I believe that this construction of the act 
is absolutely erroneous. In construing a statute there are several 
well-settled rules which must be observed, among which are the 
following: (1) The act as a whele must be considered; (2) the 
purpose for which the law is enacted must be kept in mind; (3) 
the benefits to be obtained and the evils to be remedied; (4) ab- 
surdity must not be attributed to the legislative body, if its acts 
can be construed so as not to lead to such end. 

Considering the first rule it is my impression that the first 
certificate of public convenience legislation enacted in 1919 re- 
lating to motor vehicle operations was enacted at the request of 
the short line railroads in Nevada, on the showing that some legis- 
lation was needed to prevent the unregulated competition of mo- 
tor trucks and stages. 

Considering the second proposition the purpose of the statute 
as a a was without doubt to secure for the public adequate 
P.U.R.1928C. 14 
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transportation at reasonable rates. The benefits to be obtained 
were those commonly attributed to regulated monopoly and the 
evils to be remedied were those commonly attributed to unregu- 
lated competition. It would be absurd to presume that the legis- 
lature intended that this Commission, in finding whether the 
publie necessity and convenience require the granting of any ap- 
plication to be bound only by a consideration of the necessity for 
motor vehicle transportation facilities in the territory purposed to 
be served. The Commission must be free to review all matters 
affecting the public necessity and convenience and the circum- 
stances surrounding the operation of the railroad facilities al- 
ready in the territory are, in my opinion, extremely relevant. 

Protestant’s reasoning involves adopting the rule that the 
lack of a motor vehicle service between any two points establishes 
the public necessity and convenience for a stage or truck line, 
and no matter how adequately the needs of the public may be 
taken care of by the rail line there is always necessity for the 
stage or truck line, because the rail line renders a different class 
of service and is a utility of a different class. Such an interpre- 
tation of the act is not within the bounds of reason, as it defeats 
the very purpose of the legislation which was to obtain for the 
publie adequate transportation service and reasonable rates wheth- 
er the motive power be steam, electricity, or gasoline. 

9} This application will be granted to cover the transporta- 
tion of passengers and light baggage not to exceed 25 pounds in 
weight. There is some disagreement as to just what this applica- 
tion contemplates, it being stated differently at various times and 
in various places in the application. The title of the application 
ealls for a motor bus service and this would seem to indicate pas- 
sengers only; in the body of the application it is stated that pas 
sengers and freight will be transported. However, applicant has 
tiled a tariff covering passengers only and this is all the Commis- 
sion can consider at this time, with the exception that light pack- 
ages up to 25 pounds are ordinarily transported in connection 
with passenger business. 

When applicant indicates that it is ready to commence the 
transportation of freight and tile tariffs in accordance therewith, 
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this matter will be considered by the Commission and due notice 
will be given to the competing freight carriers. 

Commissioner Malone concurs in the above findings. 

Shaughnessy, Chairman, dissenting: The testimony of ap- 
plicant, Virginia & Truckee Railway, operating a steam railroad, 
recognizes that the operation of a common carrier auto truck and 
bus service over and along the public highways because of their 
flexibility in short haul transportation, amount to an improve- 
ment in the art of rendering such service. This arises because 
such common earrier affords direct pick-up and delivery service 
from warehouse to store door and vice versa, and from hotel to 
hotel door, and from warehouse and stores and hotels to farm 
house door and vice versa, including agency service rendered at 
about the same rates and fares as those aceorded for railroad 
freight and passenger service between points served by steam 
railroads. There is also a saving in cartage and taxicab services 
at either end of shipments or journeys and, in addition thereto, 
service is furnished to and from farms and ranches and points 
intermediate to cities and towns that are not directly served by 
the railroad. The net result is cheaper and more expeditious 
service and greater convenience by truck and bus lines than by 
railroads. 

The railroads with their high-grade executive, transportation, 
and shop organizations are beginning to experiment with auto 
bus and truck vehicles as a suppiement in some cases and in 
others as a substitute to the steam train services they render. 
It seems fair to assume that this may work out to the economic 
advantage of the shipping and traveling public and with protit 
to the railroad companies. If this proves true, it is fitting, just, 
and fair, that regulatory power over the franchising of this new 
transportation medium should be so administered as to afford 
protection to the established auto truck or bus line that has 
pioneered in this field, and that it is rendering adequate service 
over and along the highways of the state, in which event another 
auto common earrier or railroad should not be allowed to enter 
this field of operation without securing permission to take over 
the franchise and the property of the established bus or truck line 
and the payment of just compensation theretor. 

This reasoning seems to be supported by the Publie Service 
P.U.R.1928C. 
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Commission Act of 1925 (§$ 7 and 363). Section 7 defines the 
term “public utility” in classified detail. 

First: Under the head of railroads, bridges, terminals, side 
tracks, docks, storage elevators, et¢c., used in connection with or 
owned by railroads performing common carrier service in this 
state. 


Second: Also any company, individual, or association of 


in- 
dividuals owning, or operating automobiles, auto trucks or oth- 
er self-propelled vehicles engaged in transporting persons or 
property for hire over and along the highways of this state as 
common earriers. 

Third: Also express companies, telephone companies, tele- 
graph companies, private car line companies, ditches, flumes, 
tunnels or tunnel and drainage svstems, heat, light or power in 
unv form or by any agency, water for business, manufacture, 
agriculture or household uses, or sewer, whether within the limits 
of municipalities, towns, or villages, or elsewhere; and the Public 
Service Commission is vested with full power of supervision, 
regulation, and control of all such utilities, subject to the provi- 
sions of this uct and to the exclusion of the jurisdiction, regula- 
tion, and control of such utilities by anv municipality, town, or 
village, unless otherwise previded by law. 

Section 365 of the act provides that any public utility, owning, 
controlling, operating, or maintaining or having any contempla- 
tion of owning, controlling, or operating any public utility, shall, 
before beginning operations, etc., obtain from the Public Service 
(‘ommission a certificate that the present or future convenience or 
necessity requires or will require such contemplated operation 
or commencement of operation or construction, and that the 
Commission shall have power after hearing to issue or to refuse 
to issue such certificate of public convenience or necessity or to 
issue it for the construction or operation of a portion onlv of the 
contemplated line, plant, or svstem or extension thereof and may 
attach thereto such terms and conditions as may be just au : rea- 
sonable, or as in its judgment the public convenience and neces- 
sity may require. 

The protestant, the Dewev Bus Line (hereinafter referred to 
as Protestant) was franchised by this Commission under the 
P.U.R.1928C, 
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1919 Act, to carry passengers between Gardnerville (not served 
by railroad) and Reno and intermediate points, with the proviso 
that transportation should not be rendered between points served 
by the Virginia & Truckee Railway Company. Late in 1922 
complaint was made by applicant that Protestant was violating 
the latter provision, and this was under investigation by this 
Commission when in March, 1923, the legislature transferred 
original jurisdiction over motor vehicle common carriers to the 
various Boards of County Commissioners, and this continued 
until 1925 when original jurisdiction was returned to this Com- 
mission. During this time Protestant operated under the juris- 
diction or regulation of the counties of Douglas, Ormsby, and 
Washoe and rendered service to points intermediate between 
Reno and Gardnerville, that were served by the Virginia & 
Truckee Railway Company. 

It shouid be noted in passing that the orders and regulations 
of the Boards of County Commissioners, under the 1923 Act, 
controlling as thev did the fares, licenses, and services were sub- 
ject to review, change, or modification by this Commission, and 
that no complaint was entered against Protestant’s line and it 
continued to render service between Reno, Carson City, Minden 
and Gardnerville and intern..diate points in competition with 
applicant. On July 1, 1925, original jurisdiction over motor 
vehicles operating as common carriers was again vested in this 
Commission to the exclusion of the Boards of County Commis 
sioners, and in which it was provided, among other things, that 
carriers operating under certificates of public convenience issued 
by said Boards of County Commissioners should continue to 
operate thereunder until changed or modified by the order of the 
Public Service Commission (including penalty for failure to 
comply with such order) and it became the duty of the county 
clerk of the various counties to file with the Public Service Com- 
mission on or before July 1, 1925, a complete statement of the 
certificates of public convenience issued by the County Commis- 
sioners under the provisions of the act, approved March 21, 1925 
($ 364 as amended March, 1925). 

During said two year period when the County Commissioners 
had jurisdiction over motor vehicle common carriers the Protes- 
P.U.R.1928C. 
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tant line operated under a certificate of public convenience from 
Douglas county, also one from Ormsby county and one was 
claimed to have been issued from Washoe county. During the 
hearing covering the Virginia & Truckee Railway's application 
for a certificate of public convenience and necessity Protestant 
called county clerk Beemer of Washoe county, who testified 
(speaking from memory) that such certificate or a license had 
been granted. Later he wrote this Commission a letter stating 
that a check of his files disclosed that said certificate and license 
had not been issued. At the hearing Mr. Beemer explained that 
it had been the practice of the Washoe county Board of County 
Commissioners to consider truck and bus lines holding certificates 
of publie convenience from this Commission as bona fide opera- 
tors and to issue licenses to them as such. And that only new ap 
plications for certificates of public convenience or necessity to 
operate bus and truck lines were set for hearing and either 
granted or denied by the Board. 

In this connection, however, the testimony of record (Tr. 221 
224)°given on behalf of protestant by Hon. Grover Creek, Dis- 
trict Attorney of Douglas county, shows that during the time the 
Boards of County Commissioners had jurisdiction over automo- 
tive bus and truck lines (1923-1925) there was a reciproca! 
arrangement between Douglas and Washoe counties by which 
Douglas county franchised and licensed Protestant bus link 
and retained the whole of such license unto itself, whereas 
Washoe county franchised and licensed the Ginoechio Truck Line 
and collected and retained the whole of such license unto itself. 
The following interrogations and answers makes the operation of 
this reciprocal arrangement clear: 

“Mx. IXearney: Was there any arrangement within your 
knowledge about the license paid in Douglas county off-setting 
the license paid in Washoe county? Did you give any opinion 
to the Board of County Commissioners, or the clerk about the 
payment ot those by pro-rating these / 

Mr. Sanford: We object to that upon the ground that if he 
cave the information or opinion, the opinion is the best evidence, 
and if there is any arrangement between the counties, the record 
of the counties is the best evidence. 
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Mr. Shaughnessy: You may answer. 

Mr. Sanford: Take an exception to the ruling of the chair. 

Mr. Creek: Yes, I did; it was an oral opinion with relation 
to this ease that we had these carriers that were operating out of 
Douglas county, a big majority of them ran into other counties, 
came in through Ormsby, Washoe, and also ran over into Lyon 
county and ran into California— 

Mr. Simmons: How was this so-called pro-rate made as be- 
tween various counties, do you know ? 

Mr. Creek: Well, it is according to our ordinance, an ordi- 
nance of Douglas county drawn up, I drew that up myself and 
the provisions— 

Mr. Sanford: Well, I object to a statement of the provisions 
of the ordinance; we have no objection to the ordinance going 
in but we object to the witness attempting to interpret the ordi- 
nance. This is a matter of opinion for the Commission. 

Mr. Simmons: You are attempting to get in the record— 

Mr. Creek: The Commissioners of Douglas county were 
governed—or they felt— they provided it—it was put into the 
ordinance by reciprocity and the provision made that where there 
was any certificate granted in Douglas county to run into another 
county, if the other county that they ran into and operated 
through didn’t charge the common carriers that were granted 
Commission in Douglas county anything, why Douglas county 
would not charge the common carriers that operate through other 
counties with a certificate into Douglas county. 

Mr. Simmons: Was that agreed to by the County Commis- 
sioners of the other counties, was it agreed in by other counties ? 

Mr. Creck: Well, that didn’t make any difference. If the 
other counties charged common carriers from Douglas county, 
then we could charge them, but if they would leave our common 
carriers they were granted a certificate from Douglas county. 

Mr. Simmons: I understand that, but was that mutually agreed 
in by the three counties / 

Mr. Creek: Well, I think it operated that way. 

Mr. Sanford: Mr. Simmons, I will ask vou if this Section 
12 of this paper of Washoe county, is the so-called reciprocity ar- 
rangement which you reter to ‘ 
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Mr. Creek: Well, Washoe had one, Ves. 

Mr. Sanford: Well, now 

Mr. Creek: That was the same understanding—that we 
should license for convenience like those fellows in Douglas coun- 
ty and like that line through Lyon county, and Lyon county 
would recognize that and let them run alright. Why we would 
recognize certificates of Lyon county operators and would not 
charge anything for Douglas county. 

Mr. Simmons: Oh, they would pro-rate a reasonable pro- 
portion of the revenue ? 

Mr. Creek. No, we just take our common carriers that we 
issued and let them have theirs. 

Mr. Kearney: In this particular case Mr. Dewey paid all his 
money to Douglas county; that is correct, is it not Mr. Creek ? 

Mr. Creek: I think so. 

Mr. Kearney: And Washoe County collected the entire 
amount from Ginocchio Brothers and paid nothing to Douglas 
county, and Dewey paid nothing to Washoe, that is correct ? 

Mr. Creek: Yes. 

Mr. Kearney: In other words, you had an arrangement 
whereby you did not pro-rate the Ginocchio license and you did 
not pro-rate the Dewey license; you just traded those out ? 

Mr. Creek: Yes sir. 

Mr. Simmons: Was this arrangement agreed in by all of the 
counties who had the ordinances ? 

Mr. Creek: I had for Douglas county. 


Mr. Simmons: I think the ordinance was approved and 


- 


agreed to by the other counties. 

Mr. Kearney: I don’t believe it was. Each county had an 
ordinance but they pro-rated the fees. 

Mr. Simmons: Well, that is the way it was practically worked 
out. 

Mr. Kearney: Do you know whether as a matter of fact that 
arrangement was entered into relating to the Ginocchio !icense 
and the Dewey license paid in that year, 1924? 

Mr. Creek: Well there was no direct arrangement between 
the Commissioners, I think, but then the Commissioners never 
collected from Ginocchio Grothers, or what I mean, that is the 


P.U.R.1928C. 





XUb 





RE VIRGINIA AND TRUCKEE RY. CO. 217 


Way it was practically worked out. The Commissioners would 
leave Washoe county have the Ginocchio license and Douglas 
county would have Dewey's license, or the stage line licenses.” 

Protestant put in evidence copy of its certificate of publie eon- 
venience or necessity issued by Douglas and Ormsby counties 
under the 1923 Act, Exhibit “F.” & “G.” (Tr. 213 214). Pro- 
testant also put in evidence exhibit “C” (Tr. 211) being his ap- 
plication to Washoe county for a certificate of public convenience 
or necessity under the 1923 Act which apparently was not acted 
upon because of reciprocal arrangement above referred to. 

In view of the hardships and expense on a small operator, at- 
tendant upon changes which have taken place in the law and the 
manner in which it was administered, Protestant has, in my view, 
made a reasonable and satisfactory compliance therewith. 

In this behalf Protestant filed rates pursuant to certificates of 
public convenience or necessity (CPC 214) issued May 2, 1921; 
also filed bonds and complied with the license acts of 1919 and 

927. Rates were filed with and under control of Boards of 
County Commissioners along route, during 1923-1925.  Pro- 
testant filed bond pursuant to 1925 Act, and joined with other 
bus and truck lines in testing the validity of the 1925 road 
license. Protestant also filed fares to cover transportation serv- 
ice between Gardnerville, Wallys Springs, Reno, and interme- 
diate points including round trip fares. These fares are the 
published rates under which Protestant is operating and taking 
Gardnerville, Carson City and Reno as illustrative, are as fol- 


lows: 
One Way. Round Trip. 

Between Gardnerville and Reno ....ccccccccccccce: $2.50 $4.50 
between Wallys Springs and Reno .............6-- 2.50 4.50 
Between Carson City and Reno .........sccccccee. 1.79 3.00 
Between Gardnerville and Carson City ............ 1.00 2.00 
Student fares Gardnerville and Reno .............. 1.50 

Student fares Carson City and Reno .............6. 1.00 


Taking Reno, Carson City, and Minden, as illustrative, appel- 
lant, Virginia & Truckee Railway, proposes to charge the follow- 
ing fares: 
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One Way. Round Trip. Week End. 
Between Reno and Minden ............. $2.25 $3.65 $2.25 
Between Reno and Carson City ..... coececs 1.80 2.7% 1.30 
Isetween Carson City and Minden ....... 85 1 90 





Protestant claims a total investment of $8,500 is devoted to 
said bus business. 
For the vear 1926 Protestant’s annual report on file with this 


Commission shows operating results as follows: 


Gross earnings : Se 

Operating expenses, including depreciation ......... $7,924.70 

Taxes . , : wTer TTT ery errrrrT sy TT eee TT ee 290.05 
FP eee Pe Tey or rey err Te $8,214.75 
ee MEI 6k. c an tescin Be ee ee $1,500.00 


Petitions both for and against applicant and Protestant were 
filed at the hearing by business men and farmers of Minden and 
Gardnerville and Carson Valley and these have been considered 
in so far as their evidentiary value is concerned. 

The testimony in this proceeding indicates that if the Virginia 
& Truckee Railways application is granted, it will destroy Pro- 
testant’s business. From the standpoint of public convenience 
or necessity it appears from the record that this is being ade 
quately taken care of by Protestant and that there is not a sutti 
cient field to justify the profitable operation of two competing 
common carrier bus lines. <A glance at Protestant’s net earnings 
makes this quite clear. 

Moreover, witnesses from the town of Gardnerville, one mile 
from Minden, gave testimony in support of Protestant and 
against applicant on the ground that applicant proposes to operate 
only between Reno and Minden, which would leave Gardnerville 
without direct passenger service to and from Carson City, Reno, 
and other outside points. Based on the testimony adduced I am 
opposed to taking any action which might and probably. would 
result in disrupting or destroying a transportation service whict: 
is now satisfactory to the people of Gardnerville. It would not be 
good policy to raise such an issue. 

Gardnerville is clearly entitled to transportation service and 
in order to accomplish it successfully Protestant is entitled to 
protection. Protestant has struggled long and hard to bring this 
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bus line to a going concern basis. No public necessity has been 
shown that would justify authorizing Applicant to operate a com- 
petitive bus line between Reno and Minden. The grant of au- 
thority to Applicant is in violation of its charter power, requiring 
the operation of a railroad over and along a specified route. 
Moreover the majority opinion and order unlawfully invades 
the business of Ginocchio Brothers Truck Line, which for many 
vears has been operating and now operates a freight and express 
service between Gardnerville and Reno and intermediate points, 
by authorizing applicant to transport baggage (freight or ex- 
press) not exceeding twenty-five pounds in weight. 

I am not unmindful of applicant’s contention that the all year 
around operation of a steam railroad for the transportation of 
heavy trattic is a question of much importance and a number of 
authorities to this effect were cited by counsel for applicant, 
where certain states had revoked certificates of public conven 
ience on the ground that it would nourish some weak line rail 
road or street car system, but this involves confiscating invest- 
ments made pursuant to public demand and which are admitted- 
ly superior within their particular range of operations, and 
which utimately, if not immediately, pass into the hands of the 
railroads or the street car companies as an auxiliary or a substi- 
tute. This is a harsh remedy, and is one to which I do not wish 
to give approval even if we had the power, which is doubtful un- 
der the Public Service Commission Act. In this behalf, later 
day decisions of the Commissions and courts are giving considera- 
tion to whether or not there is a public convenience or necessity 
before granting a certificate to a competitive utility. 

Counsel for Protestant contends that applicant has no charter 
power to operate busses, its grant being confined to the trans- 
portation of freight, passengers, express, and mail by railway 
trains. The charter of applicant, Virginia & Truckee Railway, 
was made of record in this proceeding and what is said above 
is not without merit. Strictly construed this may be as serious 
a defect as the alleged illegal operations of Protestant in Washoe 
county. However, if the classification of “public utility,” 
enumerated and defined in § 7 of the Publie Service Commission 
\ct is observed, and there is a public necessity for said bus utility 
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under the terms prescribed by ¢ 36} of the act or if purchase or 
transfer of an existing bus line is executed and just compensation 
therefore is paid, the formality which attaches to applicant's 
grant of power might be disregarded (if it can be legally done) 
and such transfer authorized, but in the absence thereof the pub- 
lie necessity or convenience within the aforesaid classification is 
the test. The record in this case does not meet said test nor 
justify additional or competitive service. 

A railroad may not sit by while some bus or truck line pio- 
neers and builds up a lucrative business within the class de- 
fined as an automotive common carrier utility and then elect to 
enter such field on a competitive basis and break down or de- 
strov the investment of such established utility—without just 
compensation or in fact any compensation other than the slow 
process of hard work for a bare living until the useful life of the 
original operators’ busses have come to an end. 

[t clearly appears that this certificate to applicant was granted, 
not because of an extising public convenience or necessity that two 
stage lines be allowed to compete for the meager business avail- 
able, but to ‘assist the Virginia & Truckee Railway financially, 
and except for statement that one passenger bus will serve to ef- 
fect economy in operating expenses of applicant there is noth- 
ing before us to indicate that the net result in the end mav not 
be a loss. The financial necessity of a “public utility” is not a 
compelling consideration in the face of the statute which detines 
uur duties in eases of this character and sets forth the standard 
which must be complied with betore the Commission mav law- 
fully issue a certificate. 

The principle here contended for is well stated by Chief Jus- 
tice Watts, of the South Carolina supreme court. Denying a 
petition in mandamus to require the Commission to issue a cer- 
tifieate of convenience and necessity to a competing bus line 
in Trescot Transfer Co. v. Sawver, 138 8S. C. 337, P.U.R.1927E, 
713, 136 S. E. 481, the learned Chief Justice said: 

“Tt devolves upon the State Highway Commission to hear all 

} 


1¢n 


alfected parties before issuing any certificate, and to issue s 
certificate only when the public convenience and necessity require 
it. It is within the discretion of the Commission to issue the cer- 
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tificate or not, and that discretion will not be interfered with by 
the court, unless abused. 

“In the case at bar we find no erroneous exercise of that dis- 
cretion on the part of the respondents. The respondents issued 
certificates to other parties who complied with all the rules and 
regulations of the Commission, and bought ears, trucks, ete., and 
are operating. These parties have been put to expense; and have 
rights; as long as they reasonably serve the public, they should 
not be interfered with. If their service is to be parallel and 
jeopardized, then the very object of the act of the legislature 
would be defeated, for it contemplates regulating service within 
certain points. 

“If the view asked for by the petitioner should prevail, and 
by competition between different competitors a number of lines 
were established, it might be that no one line could be run at a 
profit, and all might cease operating. This would defeat the 
object of the act, and be detrimental to the service. 

“The operation of this line of convenience is a public utility, 
and the act conferred upon the Commission gives ample authority 
to regulate same. In the case at bar the respondents have right- 
ly exercised that authority.” 

The regulatory policy indicated in this decision has been fol- 
lowed in many states and generally speaking has been the rule of 
application in this state for the protection of our railroads, mo- 
tor trucks, and busses and other public utilities. Important ex- 
ception, however, has been made by a majority vote of this Com- 
mission in granting the application of the Hiskey Stage Lines, 
CPC A-210, March 28, 1927, to operate between Reno and Ely, 
Nevada, in competition with the Fallon-Ely State Lines, a Ne- 
vada corporation. After operating competitively all summer and 
fall the Hiskey Stage Lines, on December 17, 1927, purchased 
and took over the Fallon-Ely Stage Lines and the operations be- 
tween Reno and Ely are now contined to one company. Exception 
to the aforesaid rule is again being taken in the case before us 
where the majority of the Commission is authorizing a com- 
petitive passenger, light freight, and express service between 
Reno and Minden. 

From what has been said hereinbefore it appears that Pro- 
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testant during said vears 1925-1925 operated in conformity with 
the rules and regulations prescribed and administered bv the 
various counties through which the bus line operated. While ap- 
plicant might have protested against the reciprocal administrative 
arrangements pursued by Washoe and Douglas counties by ap- 
pealing to this Commission or to the courts the fact remains that 
it did not do so: also since Protestant line was returned to the 
jurisdiction of this Commission in 1925, it has carried on its 
operations as permitted during the time it was under the Jurisdic- 
tion of the counties of Dougias, Ormsby, and Washoe; it has paid 
its licenses pursuant to law and while this Commission could have 
by order, pursuant to § 363, required it to go through the form 
of securing a certificate of public convenience or necessity, in 
Washoe county, and in the event of failure to comply therewith 
could have imposed a fine of not less than $50 or more than $250, 
with each day being considered a separate offense, the fact re- 
mains that no such order was ever made. 

For the reasons herein stated I am of the opinion that the ap- 
plication of the Virginia & Truckee Railway should be denied, 
without prejudice to the filing of a new application for authority 
to render service between Gardnerville and Reno and interme- 
diate points, if, and when it shows that it has accorded just com- 
pensation to Protestant, Guy C. Dewey, for his passenger bus 
utility, and to Ginocchio Brothers, for their light freight and ex- 


press utility. (See Re Ginocchio bros. P.U.R.1920B, 325). 
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RE PACIFIC NORTHWEST TRACTION COMPANY. 


{D-179.] 
RE YOST AUTO COMPANY. 
[D-180.] 


[¢ Irder No. 2193.] 


Certificates of convenience and necessity — Deliberate inadequate 


service — Busses — Electric railway. 

1. A certificate of convenience and necessity te operate a bus route 
over a newly opened highway was refused to an electric railway upon 
evidence that the applicant had in the past used such certificates to 
discourage automobile bus travel for the purpose of diverting it to its 


railway, p. 229. 


Certificate of convenience and necessity — Legal ejfect — Limitation 


— Scope. 

2. The certificate which the law authorizes is to operate over a 
regular route or highway and the added provision that it be between 
fixed termini is but descriptive and for the sole purpose of describing 
the regular route and limiting the operation to the designated highway 
between certain points, p. 230. 


Certisicate of convenience and necessity — Scope of operation — Rail- 


roads — Motor utility. 

3. The granting of a certificate of public convenience and necessity 
over some regular route between certain termini insures to the holder 
the exclusive right to transport persons or property over such route 
only between the termini described, but it does not give an exclusive 
right to transport persons or property over other or different routes 
or highways between such termini, nor preclude the granting of similar 
certificates over other routes to other persons, although between the 
same terminal points (Auto Transportation Act of 1921, § 4), p. 230. 


Certijicates of convenience and necessity — Limitation of extension. 


4. An application for a certificate to operate a motor utility over 
a proposed route cannot be treated as a proposal to “extend” a route 
which was not owned by the applicant at the time the application was 
filed and for which no order of transfer had been entered, p. 233. 


Certificates of convenience and necessity — Preference between ap- 


plicants, 

5. The fact that one applicant for a certificate of convenience and 
necessity over a proposed motor bus route has established terminals 
and has afliliated corporate relations by which it can make better con- 
nections than other applicants does not necessitate a preference, p. 233. 


Certificates of convenience and necessity — When required, 


Pv 


6. The fact that a previous application for a certificate to operate 
over a proposed route was dismissed for lack of jurisdiction because 
the route was not upon a public highway, cannot be urged to justify 
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the operations of the applicant over the route after the same has been 
actually opened to the publie, although no formal resolution by the 
highway committee has accepted the same, p. 254. 

Certificates of convenience and necessity — Illegal operation. 

7. An application for a certificate to operate a motor vehicle as a 
common carrier over a proposed route was denied where the applicant 
had been knowingly violating the Auto Transportation Act for several 
years after notification by the Department and in the face of injunc- 
tion proceedings, under the policy of the Department to deny applica- 
tions tainted with illegal operations, p. 234. 

Certificates of convenience and necessity — Preference between ap- 
plicants. 

8. Priority in the point of filing application and a slight advan- 
tage in financial soundness were used as a joint basis in deciding be- 
tween applications for certificates of convenience and necessity to oper- 
ate motor vehicles of two operators otherwise equally qualified, p. 236 


[December 27, 1927.] 


AppLicaTions of various motor utility operators for certifi 
eates of convenience and necessity to operate between various 
points on new highway; certain applications approved and oth- 


ers denied. 


By the Department: This matter came on regularly for 
hearing on the 14th dav of November, 1927, at Seattle, Wash- 
ingten, pursuant to notice duly given, before John C. Denney, 
Director; C. Rea Moore, Supervisor of Publie Utilities, and 
James P. Neal, Supervisor of Transportation, of the Depart- 
ment of Public Works; the Department being represented by 
H. C. Brodie, Assistant Attorney General; R. E. Ostrander, 
Legal Assistant, and E. A. Philbrick, Chief of Motor Vehicle 
Section, E. J. Delbridge, Reporter. 

The parties were represented as follows: Charles T. Peter 
son, Attorney, Tacoma, for B. Krakenberger; W. R. Crawford, 
Attorney, Seattle, for E. A. Arneson; Hartman & Hartman, 
Attorneys, Seattle, for J. H. Collins, S. Frank Spencer, and 
Edith Rosch; Cleland & Clifford, Attorneys, Olympia, for Pa- 
citie Northwest Traction Company; Cleland & Clifford, Attor- 
neys, Olympia, for Yost Auto Company; J. C. Herbsman, Seat 
tle, for Washington Motor Coach Association; Newton & New- 
ton, Attorneys, Everett, for Index Stages, Ine.; J. L. Bracklin, 
Seattle, for Independent Truck Company. 
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Witnesses were sworn and examined, evidence was introduced 
and the matter was submitted to the Department, 


Discussion 


This cause involves five applications for certificates of public 
‘onvenience and necessity to operate motor vehicles in furnish- 
ing passenger and express service between Seattle and Everett, 
Washington, over State Road No. 1, for convenience hereafter 
referred to as the new Pacific Highway. The applications were 
set for consolidated hearing in order that the various relation- 
ships and necessities and convenience for the service might be 
before the Department at one time. At the request of one of the 
applicants, all members of the Department participated in the 
hearing. 

Broad questions of policy are involved in the determination 
of the issues presented under the applications before us. The 
applicants were all represented by able counsel, many witness- 
es were called and much time was consumed in the taking of tes- 
timony. The applicants were all given opportunity to present 
arguments in written form. Only one availed himself of the 
right. 

The applications here are of different character and may, for 
purposes of consideration, be grouped as follows: 

1. Two are for original certificates by applicants who have 
not heretofore been engaged in the operation of motor vehicles 
for hire. 

2. One of the applicants is at present the holder of a certifi- 
cate covering operations in a territory not contiguous to the route 
for which rights are sought. 

3. One is for a rerouteing and amendment of a present certifi- 
cate under an existing operation. 

4. One for an extension under a certificate amended after the 
hearing, but which amended certificate will not provide for the 
rendition of any service to parties living along the route covered 
by the rights acquired under the amendment. 

These different situations present problems upon which find- 
ings must be based. 

It is also necessary here to consider the order in which the 
P.U.R.1928C. 15 








WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


applications were filed, the financial ability of the applicants 
to provide and carry on the operations, and other questions not 
ordinarily considered in the determination of issues raised un- 
der appheations for certificates of necessity and convenience. 

The new Pacitie Highway between the cities of Everett and 
Seattle was opened for public use in its entirety on or about the 
25th day of October, 1927. With the opening of this highway, 
there are now two paved highways between the cities of Seattle 
and Everett. The new Pacifie Highway is at all points distinct 
from the old Pacific Highway. At the greatest distance they 
are something in excess of six miles apart. On the northerly 
end, they approach each other only as they enter the southern 
limits of the city of Everett. On the southerly end, they con- 
verge near the center of the business district of the city of Seattle. 

The distance between Seattle and Everett via the new Pacific 
Highway is approximately 28 miles. The distance by the old 
Pacitie Highway, through Bothell, is approximately thirty-two 
miles. The new highway consists at present of a 20-foot pave- 
ment. The plans call for an additional parallel 20-foot strip. 
The new highway is exceptionally free from grades and curves. 
The old highway has many short curves and is for the greater 
distance only 16 feet in width. The new highway will render 
auto transportation service, such as that here in question, safer 
and superior to any service which is or could be given over to 
the old highway. 

Having considered all the testimony introduced, and being 
fully advised in the premises, the Department makes and enters 
the following: 

Findings of Fact 
I, 


B. Krakenberger made application on October 1, 1927 for a 
certificate of public convenience and necessity to operate motor 
propelled vehicles for furnishing passenger and express service 
between Tacoma, Seattle, and Everett, Washington, via the new 
Pacific Highway. At the hearing testimony was received in 
support of the application only in so far as it related to that por- 
tion of the route between Seattle and Everett. 
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II. 


FE. A. Arneson made application on October 25, 1927, for a 
certificate of public convenience and necessity to operate motor 
velicles in furnishing passenger and express service between 
Seattle and Everett, via the new Pacific Highway with a limita- 
tion against any local business between the terminal at Everett 
and the Everett city limits and local business between the King 
county line and the Seattle terminal. 


IIT. 


J. H. Collins, S. Frank Spencer, and Edith Rosch made ap- 
plication on October 27, 1927, for a certificate of public conven- 
lence and necessity to operate motor vehicles in furnishing pas- 
senger and express service between Seattle and Everett, Wash- 
ington, via the new Pacific Highway. 

IV. 

Pacific Northwest Traction Company, a corporation, is the 
owner of certificate of public convenience and necessity No. 29 
authorizing passenger and express service by motor vehicle be- 
tween Seattle and Everett via Bothell; also between practically 
ail points between the cities of Seattle and Bellingham, Wash- 
ington. 

Pacitie Northwest Traction Company made application on 
November 3, 1927, for authority to extend its service under Cer- 
tificate No. 29 over the new Pacitic Highway between Seattle 
and Everett. 

We 

Yost Auto Company, a corporation, is the owner of Certificate 
of Public Convenience and Necessity No. 219 authorizing pas- 
senger and express service between Seattle, Washington, and 
Richmond Beach, Edmonds, Meadowdale, and Ungren’s Cor- 
ner, via Richmond Highlands, Holmes’ Corner, and Maplewood 
Corner, subject to a certain option hereinafter discussed. 

Yost Auto Company made application on November 3, 1927, 
for authority to extend service under said certificate north from 
the King county-Snohomish county line over the new Pacitie 
P.U.R.1928C. 
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Highway to a point called Levelton, thence west over the county 
road to Dahlberg’s Corner. The proposed extension is in the 
nature of a rerouteing of service. 

VI. 

Pacific Northwest Traction Company and Yost Auto Com- 
pany each filed separate protests against the application of Kra- 
kenberger, Arneson, and Collins, Spencer and Rosch alleging 
that the territory proposed to be served by applicants is terri- 
tory served by the protestants, and that protestants are ready, 
able, and willing to furnish any service found by the Depart- 


ment to be necessary. 
VIL. 


The Department finds that between the points where these 
two highways are coincident, the new Pacitic Highway is of en- 
tirely new construction except as to that portion in King county 
and is a separate route distinct from any other highway or route 
over which transportation is now being given by any certitied 
carrier between the cities of Seattle and Everett. The Depart- 
ment further finds that it traverses a section of the state of 
Washington which promises to be largely developed in the im- 
mediate future. There is evidence that many new homes are 
being built and extensive clearing and preparation is in progress 
for additional building. 

The Department is of the opinion and finds that the develop- 
ment of the section is largely dependent upon proper transporta- 
tion facilities being provided, which of necessity must be by 
auto stage. The Department further finds that the furnishing 
of transportation service over the new Pacific Highway will 
materially shorten the distance and running time between the 
cities of Seattle and Everett and intermediate points on the new 
highway, and will result in better, more economical and more 
eflicient service and that such service over this new highway is 


a public convenience and necessity. 
VIII. 


Applicant, Pacific Northwest Traction Company, for many 
P.U.R.1928C 
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years has operated and now operates an electric interurban rail- 
way between Seattle and Everett over which at the present time 
it gives half-hourly service. About the year 1924, the traction 
company succeeded to the rights of the Park Auto Company 
whose predecessors in interest some time prior to 1923 had ac- 
quired the certificate of public convenience and necessity au- 
thorizing auto transportation service over the old Pacific High- 
way between Seattle and Everett. 

[1] It is in evidence that during the years 1923 and 1924, 
half-hourly service by stage between Seattle and Everett was 
given and that in 1926 the traction company gave only hourly 
service by stage. It is in evidence that during the year 1923, 
Park Auto Company made 11,326 trips between Seattle and 
Everett, producing a gross revenue of $71,294; that during the 
year 1926, the traction company made 5,258 trips between Seat- 
tle and Everett, producing a gross revenue of $36,201. It is in 
evidence that during the year 1924, the traction company or its 
predecessor, the Park Auto Company, operated 330,600 stage 
miles between Seattle and Everett and during the year 1926 
only 166,515 stage miles. It is in evidence that the applicant, 
Traction Company, in some instances discriminates in fares 
against its stage operation and in favor of its interurban. The 
age fare between Beverly Park and Everett, a distance of 


sta; 
three miles, is 25 cents and the fare on the interurban is 10 
cents. It is in evidence and is a,matter of common knowledge 
as well, of which the Department will take notice, that there 
have been rapid ‘strides in the improvement and construction of 
auto stages, particularly in the features of safety, convenience, 
and comfort, since 1923. It is a matter of common knowledge 
that since 1923 stage lines in general have increased their pat- 
ronage and service enormously and usually at the expense of 
other common carriers. It is in evidence that the cities of Seat- 
tle and Everett and surrounding communities have experienced 
a gradual growth in the last several years. In the light of the 
facts above mentioned, it appears to the Department that the 
decline in auto bus travel between Seattle and Everett is no 
doubt the result of well-directed effort on the part of the appli- 
cant traction company to discourage auto bus travel for the pur- 
P.U.R.1928C. 
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pose of diverting it to its interurban electrie railway. The de- 
duction seems warranted that it has operated its auto bus serv- 
ice, not for the convenience of the public, but for the convenience 
and protection of its electric railway. A continuance for but 
a few years more of the past history of auto transportation serv- 
ice between Seattle and Everett must inevitably result in the 
complete destruction of this valuable means of transportation. 
This Department is of the opinion and finds that it would not 
be conducive to public convenience and necessity but would be 
opposed to the best interests of the public at large, ¢» permit the 
applicant, Pacific Northwest Traction Company, to obtain a 
certiticate over the new Pacitie Highway and thus control the 
three principal routes of local public travel between the cities 
of Seattle and Everett and intermediate points. 

(2, 3] The Pacitie Northwest Traction Company, by its pro- 
tests, and by its evidence at the hearing, suggests that as the 
holder of the existing certificate over the old Pacifie Highway 
between Seattle and Everett, it is entitled as a matter of law to 
the certificate over the new highway, if service on that highway 
be found necessary. This contention requires an examination 
of the Auto Transportation Act of 1921. Section 4 of the act 
reads in part: 

“No auto transportation company shall hereafter operate 

between fixed termini or over a regular route in this state, 
without tirst having obtained from the Commission . . . a 
certificate declaring that public convenience and necessity re- 
quires such operation; but a certificate shall be granted when it 
appears to the satisfaction of the Commission that such person, 
firm, or corporation was actually operating in good faith over 
the route for which such certificate shall be sought, on January 
15,1921. . . . The Commission shall have power, after hear 
ing, when the applicant requests a certificate to operate in a 
territory already served by a certiticate holder under this act, 
only when the existing auto transportation company or com 
panies serving such territory will not provide the same to the 
satisfaction of the Commission. . . .” 

The regulation of transportation for hire over the public high- 
ways is the dominant, and it appears to us, the controlling pur- 
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pose of the section. The certificate which the law authorizes 
is a certificate to operate over a regular route or highway. The 
added provision that it be between fixed termini is but descrip- 
tive, and for the sole purpose of describing the regular route or 
highway and limiting the operation to the designated highway 
between certain points. As the Department construes the act, 
the granting of a certificate of public convenience and necessity 
over some regular route vr some main highway between certain 
termini insures to the certificate holder the exclusive right to 
transport persons and property over such route or highway only 
between the termini described (Northern P. R. Co. v. Depart- 
ment of Public Works, 135 Wash. 595, P.U.R.1926B, 531, 238 
Pac. 905) ; but it does not give such certificate holder the exclu- 
sive right to transport persons and property over other and dif- 
ferent routes or highways between such termini, nor preclude 
the Department from granting similar certificates over other 
routes or highways to other persons, although such certificates 
might entitle the holder thereof to transport persons and prop- 
erty to and from such terminal points. 

The territory heretofore served by the traction company is 
the district adjacent to the old Pacitic Highway between Seattle 
and Everett. That is the territory along the route. The terri- 
tory along the new Pacitic Highway was not and could not be 
served from the old Pacitic Highway. 

The Department feels that its construction of the act is fore- 
shadowed and strengthened by the decision of the supreme court 
in Northern P. R. Co. v. Department of Public Works, supra. 
The court there held that the certificate holder operating between 
two cities over a specified road, could not transfer his operations 
to a newly constructed road between the same termini without 
first obtaining a new certificate of public convenience and neces- 
sity from the Department. An acceptance of the interpretation 
of the act suggested by the traction company would result in 
the traction company’s having a monopoly over all present and 
future roads which may connect Seattle and Everett. The De- 
partment does not believe that such a result was contemplated 
by the legislature. 

The traction company, in its application, describes itself as 
P.U.R.1928C. 
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the owner of Certificate No. 29 authorizing motor vehicle pas- 
scuger and express service between Seattle and Everett and also 
between practically all points between Seattle and Bellingham. 
‘The application further states: 

“Pacitie Northwest Traction Company also has the right to 
render motor vehicle passenger and express service over the new 
Pacitie Highway between Seattle and a point marked on the ac- 
companying map as Schriber. 

“Item 2. Pacitie Northwest Traction Company is desirous 
of extending its service authorized by said certificate and under 
said rights to cover the new Pacific Highway between Seattle and 
Everett, Washington, so that it may render service by the new 
route in addition to its present route via Bothell, with the limi- 
tation that no local service may be rendered between Seattle and 
a point on the new highway opposite Dahlbergs . . . which 
point will be designated on our time schedules and tariffs as 
*Levelton.’ ” 

lt is difficult to understand exactly what applicant means by 
the term “extending service.” If the application of the traction 
company is ‘for an extension of service, the granting of such ex- 
tension must be predicated upon a present and existing opera- 
tion of the company under its existing certificate. Without 
doubt, the draftsman intended to bring the application within 
the terms of the decision of the Supreme Court in Yelton & 
McLaughlin vy. Department of Public Works, 156 Wash. 445, 
P.U.R.1926B, 660, 240 Pac. 679. The Department is of the 
opinion that the decision is not applicable. Applicant certainly 
it not proposing to extend the service now operated over the old 
Pacitic Highway; it is rather proposing to reroute that service 
in part. Neithér can it be said to be extending the service now 
operated from Bellingham to Everett over the new Pacific High- 
way to Seattle. It now operates between Seattle and Belling- 
ham and desires to transfer its operation to another road. 

The allegation in the application that applicant holds a cer- 
tificate to operate between Seattle and Schriber is erroneous. 
By its Order M. V. No. 2186 entered December 8, 1927, the 
Department transferred from Yost Auto Company to the trac- 
tion company the right to furnish passenger and express service 
P.U.R.1928C. 
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between Seattle and Maplewood Corner with the limitation that 
no local service be furnished over the Seattle-Maplewood Corner 
division between points wholly within the limits of King county. 
Lhis transfer resulted from the exercise of an option held by the 
traction company to take over a portion of the route theretofore 
served by the Yost Auto Company. Maplewood Corner is about 
three and one-half miles north of the King county-Snohomish 
county line aud one mile west of Schriber. It is not on the new 
Pacitic Highway. The traction company does not intend to 
render service under this certificate right. Its application in the 
present case provides for a limitation between Seattle and Level- 
ton, Levelton being two miles north of Schriber. The time tables 
tiled with the application show no rates between Levelton and 
Seattle. The transfer was evidently in furtherance of a desire 
to obtain a preference right over the new Pacitic Highway and 
uot for the purpose of serving the territory covered by such 
route. 

(4| It is patent that this application cannot be treated as a 
proposal to extend the Seattle-Maplewood Corner operation. In 
the first place the traction company did not own this route at the 
date of the hearing. No order of transfer had been entered. An 
extension of this route could not, therefore, be and become a part 
of an operation in effect at the time the application was filed. 
Secondly, this Seattle-Maplewood Corner certificate right is, in 
the opinion of the Department, incapable of supporting an ex- 
tension. It is a fiction, a mere shell under which no service has 
been or will be furnished. Yost Auto Company will continue to 
serve all points on the route the same as before the transfer. 
Moreover it should be remembered that this certificate right 
does not authorize operations to any point on the new highway. 

[5] Traction company makes considerable of the fact that it 
owns and maintains the terminals at Seattle and Everett; that 
its stages and the stages of allied and associated companies op- 
erating from these terminals, reach practically all points in 
Western Washington and that the other applicants could not 
make such connections. There is an implied suggestion that 
none of the other applicants would be allowed to use the termi- 
aal. The Department does not relish the argument. That the 
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traction company and its parent company have acquired a great 
many stage routes does not require that it be granted another. 
Nor does the fact that it can make closer connections with other 
lines necessitate the grant. If so, the established company would 


always prevail over the applicant not so established. 
LA. 


[6] The Department is of the opinion that the application of 
EK. A. Arneson should be denied. Mr. Arneson began operations 
over the new Pacitic Highway from Seattle to a point named 
Tyson (which is some three miles from Everett) on October 8, 
1927, and on October 25, 1927, when the new highway was 
opened its entire length, began operations between Seattle and 
kverett. Mr. Arneson justifies his operation on the theory that 
the Department is without jurisdiction over the highway. This 
contention is apparently based upon certain language used in 
our order of August 5, 1927, dismissing the former application 
of Mr. Arneson. In that order we stated: 

“The Department construes the term ‘public highway’, to 
mean a street, road, or highway open to public travel. The 
highway over which applicant proposes to operate is not a pub- 
lic highway. It is not open to the public and will not be open 
until accepted by the state highway committee. Obviously, the 
date of such acceptance cannot be determined in advance. The 
Department is, therefore, of the opinion that for this reason it 
is without jurisdiction to grant the certificate applied for.” 

Mr. Arneson shows that the highway committee has never by 
formal resolution accepted the highway, and argues from that 
the Department is still without jurisdiction. The point seems 
to us without merit. The new Pacific Highway is now open to 
the public and is, therefore, a public highway. Our order of 
August 5th does not state or imply that a formal resolution of 
the state highway committee is necessary. The error in the or- 
der, if any, is now immaterial. Mr. Arneson, by making an ap- 
plication over this highway, has admitted the jurisdiction of the 
Department. 

(7 | The Department sees no excuse for Mr. Arneson’s illegal 
operation. He has been doing business several years under the 
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Auto Transportation Act and cannot plead ignorance of the law. 
He continued his operations after being notified by the Depart- 
ment to cease and after an injunction action had been initiated. 
The record makes it clear that he intends to continue his opera- 
tious whether he obtains a certificate or not, unless restrained. 
Mr. Arneson’s illegal operation is unfair to other applicants. It 
cnables him to pose to the public as an actual operator, not merely 
a future operator and attracts public support. The Department 
has heretofore denied applications tainted with illegal opera- 
tions (Re Alley, P.U.R.1926E, 806) and does not intend to de- 
part from that precedent. 

Mr. Arneson made some contention that the highway was con- 
structed in part with Federal aid funds and that he has a right 
to operate thereon without a certificate. ‘The Department does 
not feel called upon to decide this question. 

X. 

The Department is of the opinion that the application of the 
Yost Auto Company should be granted. Applicant has for sev- 
eral years furnished passenger and express service between Seat- 
tle and certain rural communities lying west of the new Pa- 
cific Highway. The service has been furnished over graveled 
county roads, which on account of sharp grades and curves are 
not as satisfactory for operation as the new highway. Appli- 
cant will be able to reach the points formerly served by the ex- 
tension proposed. 

The Department has concluded that no limitation is necessary 
on the certificate to be granted between Seattle and Everett, 
for the protection of the Yost Auto Company, except as to that 
portion of the new Pacific Highway lying south of the King 
county-Snohomish county line. Yost Auto Company has never 
heretofore furnished service over the new Pacific Highway. 
The points which it serves lie west of the highway. Obviously, 
it has no prior right on the new portion of the highway. The 
schedule tiled by the Yost Auto Company with its application 
shows four trips each way per day between Levelton and Seattle. 
Obviously, a rural community such as is to be served by the ex- 
P.U.R.1928C. 








236 WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


tension would not support a very frequent service. However, 
the Department sees no reason why the people living in the dis- 
trict should be prohibited from enjoying the service of the Ever- 


ett-Seattle stage. 
XI. 


[8] The applications of B. Krakenberger and of Collins et 
al. have given the Department some ditticulty. Obviously, only 
one certiticate over the new highway between Seattle and Ever- 
ett should be granted. The record does not assist the Depart- 
ment much in determining which of these applicants should re- 
ceive the certificate. Neither has engaged in prior stage opera 
tion, although Mr. Krakenberger has had other applications be- 
fore the Department. Both the applicants stand high in their 
respective communities. From the evidence, however, it ap- 
pears to the Department that Mr. Krakenberger and his asso- 
ciates have more financial resources than have Mr. Collins and 
his associates. From this fact, and from the further fact that 
Mr. Krakenberger’s application was first in time, the Depart 
ment has determined to grant to him the certificate, subject, how- 
ever, to a limitation against local service between the city of 
Seattle and the King county-Snohomish county line. 

Wherefore, it is ordered that the application of b. Kraken- 
berger herein, so far as it relates to service between Seattle and 
Everett, be granted, and a certificate of public convenience and 
necessity be issued to b. Krakenberger authorizing him to fur- 
nish passenger and express service over the new Pacitie High- 
way between Seattle and Everett, subject to the following limi- 
tation: 

No loeal service shall be furnished under this certiticate be- 
tween Seattle and the King county-Snohomish county line. 

It is further ordered that the application of the Yost Auto 
Company herein be granted and Certificate No. 219 standing 
in the name of that company be amended to authorize service 
over the new Pacitic Highway between the King county-Sno- 
homish county line and Levelton, and west to Dahlberg’s Corner, 
in addition to the service now authorized. 


P.U.R.1928C. 
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It is further ordered that the applications of E. A. Arneson, 
Pacitic Northwest Traction Company and J. H. Collins, 8S. 
Frank Spencer and Edith Rosch, be and the same are hereby 


denied. 





WISCONSIN RAILROAD COMMISSION, 


RE A. B. ROSS, Doing Business as Buick Bus Line. 
[No. 46A.] 


Certificates of convenience and necessity — Necessity proven where 
operation prior to regulation had failed — Busses. 

1. A certificate of convenience and necessity was granted to a motor 
utility upon evidence of necessity where the operator, owing to a mis- 
understanding of the law, had not secured a certificate within the time 
allowed as a matter of course from his operation in good faith prior 
to regulatory act, p. 237. 

Certificates of convenience and necessity — Intelligible notice to 
pretestant. 

2. A certificate was refused to an applicant as to part of a route 
proposed as an extension to previous operations, although a railroad 
paralleling the same did not appear or file protest where the notice 
of the hearing did not clearly indicate that such additional section 
would be considered, and the applicant was advised to apply for a sep- 
arate certificate therefor under a statute requiring that each route be 
authorized by a separate certificate, p. 238. 


[December 19, 1927.] 


Arpuication of a motor utility for a certificate of conven- 
ience and necessity; certificate granted with proposed route re- 


stricted. 


By the Commission: The application of A. B. Ross, oper- 
ating as the Buick Bus Line, for a certificate to operate busses 
for the carriage of passengers between Stevens Point and Wis 
consin Rapids and Marshfield came on to be heard on October 
6, 1927. The applicant appeared personally and by W. E. At- 
well, attorney. There were no appearances in opposition to the 
application. 

[1] The bus line as proposed has been operated for several 
years, but owing to a misunderstanding of the law the applicant 
P.U.R.1928C, 
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nad never secured a certificate prior to March 1, 1927, and con- 
sequently was not entitled to have his route authorized by cer 
tificate as a matter of course. However, the evidence shows 
that this bus operation is required by the public interest, and 
that the schedules submitted by the applicant are co-ordinated 
in the public interest with those of the railroads operating in 
this territory. 

[2] The applicant, in addition to his existing operation, ap- 
plied for a certificate authorizing it to operate over U. S. High- 
way No. 10 from Stevens Point, Wisconsin, through Junction 
City to Marshfield. This route will parallel that of the Minne- 
apolis, St. Paul & Sault Ste. Marie Railway Company, and 
while that railroad did not appear, and did not put in any ob- 
jection to the application, the notice issued by the Commission 
was not entirely clear that such a route would be considered. 
In view of that fact and that the statute requires that each route 
be authorized by separate certificate, while in one sense this 
might be considered a continuous route constituting a loop, in 
another sense the route is properly regarded as a separate one, 
particularly in view of the fact that it has not been heretofore 
operated by the applicant and raises an entirely different issue 
than that raised by the application covering the routes which he 
has for several years operated. Consequently, a certiticate 
should be granted for the route over Highway 10 only on sep 
arate application being made to the Commission and a finding 
with reference to the public interest with respect to bus opera 
tion over such route. 

It is therefore ordered, that a certificate be issued to A. B. 
Ross doing business as Buick Bus Line, as an auto transporta 
tion company to operate in accordance with the schedules, and 
at the rates named in the application, except over the route from 
Stevens Point to Marshfield via Junction City, upon filing the 
insurance required by the statute and his compliance with all 
other requirements of law. 

P.U.R.1928C, 
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ARKANSAS SUPREME COURT, 


HILLIE DUNCAN 
v. 
CITY OF JONESBORO, 
[No. 25.] 
(— Ark. —, 1S. W. (2d) 58.) 


Certificates of convenience and necessity — Consent of governmental 
bodies. 

1. A taxicab carrier operating over a fixed route between two towns 
under the authority of the Railroad Commission as provided by law 
(Acts 1927, p. 257) is not required to secure a license from a city 
forming the terminal of his route, notwithstanding the fact that most 
of his revenue is realized from business within the corporate limits 
thereof, p. 240. 

Certijicates of convenience and necessity — Consent of authorities. 

2. A taxicab carrier operating under authority of the Railroad 
Commission as provided by law (Acts 1927, p. 257) has the right to 
receive and discharge passengers on signal within corporate limits along 
his route without further permission from local authorities, p. 240. 

[December 5, 1927.] 


ArpeaL from circuit county court affirming a judgment of 
“cuilty” from municipal court on charge of violating a munic- 
ipal ordinance by taxicab operator without license; reversed. 

Hillie Duncan was found guilty in municipal court of oper- 
ating taxicab in city without having paid license required by 
ordinance, and on appeal to circuit court was again found guilty, 
and he appeals. Reversed, and prosecution dismissed. 

The city attorney of the city of Jonesboro filed an informa- 
tion against Hillie Duncan, charging that he was operating 
his taxicab in said city without having paid the license required 
by an ordinance of the city. 

Under the agreed statement of facts, Hillie Duncan is a com- 
mon carrier, with his headquarters and place of business in the 
city of Jonesboro, Craighead county, Arkansas. As such com- 
mon carrier, he operates a motor propelled vehicle between the 
city of Jonesboro and the town of Nettleton, both in the state of 
Arkansas. In operating his motor vehicle between the city of 
Jonesboro and the town of Nettleton, he meets most of the pas- 
P.U.R.1928C, 
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senger trains arriving and departing from the station of the 
Missouri Pacific Railroad in the town of Nettleton. He also 
stops his motor vehicle to take up and discharge passengers at 
different points within the city of Jonesboro and stops on sig- 
nal at points in the country between the city of Jonesboro and 
the town of Nettleton for the purpose of receiving and discharg- 
ing passengers. Most of the revenue from operating his motor 
propelled vehicle is derived from passengers within the corporate 
limits of the city of Jonesboro and at various points in the coun- 
try between the city of Jonesboro and the town of Nettleton. 

A judge of the municipal court of the city of Jonesboro found 
the defendant guilty, and an appeal was duly prosecuted to the 
circuit court. The case was tried in the circuit court on the 
facts that are stated above, and the circuit court found the de- 
fendant guilty and fixed his punishment at a fine of $25 and 
costs. The defendant has duly prosecuted an appeal to this court. 

Appearances: Dudley & Dudley and A. U. Tadlock, all of 
Jonesboro, for appellant; Penix & Barrett, of Jonesboro, for 
appellee. 


[1, 2] Hart, C. J. (after stating the facts as above). The 
ruling of the circuit court was wrong. Under the agreed state 
ment of facts the defendant was operating a motor vehicle un- 
der the provisions of Act 99 of the Legislature of 1927, placing 
commercial motor transportation under the Arkansas Railroad 
Commission in certain cases. Acts of 1927, p. 257. The de- 
fendant operated a motor vehicle between the city of Jonesboro 
and the town of Nettleton. It was operated over a fixed route 
and had fixed termini. It did not make any difference that most 
of the money made by the carrier was in transporting passengers 
within the city of Jonesboro and to various places along the line 
in the country. He had complied with the terms of the statute, 
and the Arkansas Railroad Commission had granted him a per- 
mit to operate a motor vehicle between the city of Jonesboro and 
the town of Nettleton. He had a right to receive passengers at 
stations along the line of his route or to accept and receive pas- 
sengers and discharge them on signal. This is the business ear- 
ried on by him, and he was subject to regulation under the act 
P.U.R.1928C, 
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in question and was not subject to regulation by the city of 
Jonesboro as a person or company operating taxicabs within the 
city limits, as defined in the case of State v. Haynes, — Ark. 
—, P.U.R.1928B, 650, 300 S. W. 380, this day decided. 

It follows that the judgment of the circuit court should be 
reversed, and, inasmuch as the case was tried upon an agreed 
statement of facts, the prosecution will be dismissed here. It is 
so ordered. 

Rehearing denied January 16, 1928, 





PENNSYLVANIA SUPERIOR COURT. 


SCHUYLKILL RAILWAY COMPANY et al. 
v. 
PUBLIC SERVICE COMMISSION et al. 
[No. 322.] 
(— Pa. Super. Ct. —.) 
Appeal and review — Protest of incorporation premature — Trans- 
portation competition. 
An appeal from Commission approval of the incorporation of a 
motor utility as an adjunct to railroad service on the ground that 
destructive competition will ensue to the appellant is premature where 


the Commission has yet to grant authority for the actual commence- 
ment of operations. 


[December 15, 1927.] 


Arrrat from order of Public Service Commission approving 
the incorporation of a motor transportation company ; dismissed. 
For Commission opinion, see P.U.R.1927E, 632. 

Appearances: Frederick M. Leonard, for appellant; John 
Fox Weiss and W. Y. Blanning, for appellee. 


Henderson, J.: Application was made to the Governor for 
letters patent incorporating the Reading Transportation Com- 
pany pursuant to the general Incorporation Act of 1874 and 
supplements. The secretary of the Commonwealth certified the 
application to the Public Service Commission. The applicants 
for incorporation then applied to the Commission as required by 
P.U.R.1928C. 16 
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Art. IIT. § 2 (a) of the Public Service Company Law, 1913 P. 
L. 1374, 1388, for a certificate of public convenience showing 
the Commission’s approval of the proposed incorporation. Va- 
rious protests against granting the certificate were filed with the 
Commission. After hearing in which numerous protestants 
participated, the Commission filed a report and order issuing its 
certificate. From that action this appeal was taken. 

The corporate purpose stated in the application is the trans- 
portation of passengers and freight in twenty-four named coun- 
ties in the state “between such points in the said counties (one 
of them being Schuylkill county) or in any of them by such 
route or routes as shall hereafter be approved by the Public Serv- 
ice Commission of the Commonwealth of Pennsylvania. . m 

In Sehuylkill county, appellants, the receivers of the Sckuyl- 
kill Railway Company operate about twenty-five miles of elec 
tric railway, while the other appellant, Schuylkill Transporta 
tion Company operates motor busses. 

Their opposition is based on the expectation of destructive 
competition by the operation of Reading Transportation Com- 
pany. Their business will be destroyed, they say, if (1) the pro- 
posed corporation receives letters patent, which have not yet been 
issued, and (2) if then, under Art. III. § 2 (b) and Art. V. §§ 
18 and 19, 1915 P. L. 1388, 1414, the Commission grants an ap 
plication which the corporation must make for leave to begin 
the exercise of its franchises, which application may specify a 
route in Schuyl!kill county competitive with the routes of appel 
lants. The mere statement of those contingencies demonstrates 
that discussion of the objections would be premature. Nothing 
has yet been decided by the Commission save that on the evi 
dence submitted the corporation may be created; it cannot be 
said that the mere approval of incorporation creates a competi- 
tive condition such as appellants fear; even if letters patent is 
sue, the corporation cannot engage in the business of transpor- 
tation in Schuylkill county without first obtaining a certificate 
of public convenience with respect to routes to be oceupied, and 
when application therefor is made, appellants will have the op- 
portunity afforded to them by the statute to be heard. 

The appeal is dismissed. 


P.U.R.1928 
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CALIFORNIA RAILROAD COMMISSION, 


CITY AND COUNTY OF SAN FRANCISCO 
v. 
SPRING VALLEY WATER COMPANY 
[Case No. 842.] 
RE SPRING VALLEY WATER COMPANY. 
[Application No. 2739.] 
[Decision No. 18819.] 
Municipal plants — Commission powers to order a transfer of amor- 
tized property — Option to purchase. 

1. The Commission has no power to require a utility to deed prop- 
erty to be constructed and practically financed out of revenue to a city 
which does not exercise its option to purchase, and where the invest- 
ment is fully amortized, p. 245. 

Municipal plants — Acquisition — Municipal option to purchase — 
Partly amortized property. 

2. A city exercising its option to purchase a utility should pay to 
the company the difference between the actual cost of the properties and 
improvements and the amount in the amortization fund at the time 
of the transfer, p. 245. 


[September 19, 1927.] 


Apprication of a water company for permission to increase 
rates for service; increase ordered. 

Appearances: McCutchen, Olney, Mannon and Greene, by 
Allan P. Matthew, for Spring Valley Water Company; John J. 
O'Toole, City Attorney, for city and county of San Francisco. 


Seavey, Commissioner: ; 
Supplemental Opinion. 


On September 6, 1927, Spring Valley Water Company filed 
a supplemental petition in the above entitled proceedings asking 
the Commission to modify the order in Decision No. 9352, dated 
August 12, 1921, as amended, by entering its fourth supplemen- 
tal order in said proceedings providing: 

First. That condition 3 of said order be amended so as to 


provide that, commencing with October 1, 1927, if the revenues 
P.U.R.1928C. 
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ol Spring Valley Water Company shall exceed its requireme nts 
as defined in said condition 3 by more than the amount of the 
annual contribution to the amortization fund, two-thirds of the 
amount of such excess shall be credited to the amortization fund 
and one-third thereof to the surplus of the Spring Valley Wa- 
ter Company in the place and stead of an equal apportionment 
as required prior to such date. 

Second. That condition 4 of said order be amended so as to 
provide that if the properties of the Spring Valley Water Com 
pany shall be purchased by the city and county of San Francis 
co, prior to the first day of January, 19547 and, at the time of 
such purchase, Spring Valley Water Company shall not have 
been fully reimbursed for expenditures made in additions to 
and extensions of its water supply and distribution system (oth- 
er than the expenditures required by the provisions of condition 
1) by means of the additional contributions to the amortization 
fund, that is to say, the contributions which are additional to 
the annual contributions, in the manner provided in condition 3, 
as amended, the purchase price of the said properties may be in- 
creased by the amount for which the Spring Valley Water Com 
pany shall not have been so reimbursed. 

The company alleges and submitted evidence to show that its 
present transmission lines from its reservoirs in San Mateo 
county to San Francisco and some of its distributing facilities 
in San Francisco are inadequate. The present transmission 
mains have a delivering capacity of about 47,000,000 gallons 
daily, while an additional 3,000,000 gallons daily may be ob- 
tained from Lake Merced, making a total maximum delivery of 
about 50,000,000 gallons daily. It is of record that the average 
daily consumption for 1926 was 47,000,000 gallons daily and 
for the first seven months of the current year 49,800,000 gallons 
daily, with a peak demand of 53,000,000 gallons reached in a 
single day. On several davs during the current year the con 
sumption was above 50,000,000 gallons. The company has 110,- 
000,000 gallons storage capacity in San Francisco. Whenever 
the consumption exceeds 50,000,000 gallons per day the water 
in the local reservoirs is drawn down. 

It is believed by representatives of Spring Valley Water Com- 
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pany that it is necessary and in the public interest, that a new 
54-inch transmission main having a daily capacity of 30,000,000 
gallons be constructed from the San Andreas reservoir in San 
Mateo county to the Laguna Honda reservoir in San Francisco, 
and that it is likewise necessary that the Stanford Heights dis- 
tributing reservoir in San Francisco be enlarged so as to increase 
its existing capacity by 5,000,000 gallons, that a new 20-inch 
main be installed from the Stanford Heights district to the Pre- 
sidio Heights district, that certain alterations be made and the 
present pumping facilities, together with other additions and 
betterments to enable delivery of the increased water supply from 
the new transmission mains to the Spring Valley Water Com- 
pany’s consumers. The cost of these improvements is estimated 


at $2,230,950, segregated as follows: 


Pipe line, 54”, San Andreas to Lake Honda ..... cccccccccce. $1,484,950.00 
Moving pumps and boilers to central station Re ee eee 140,000.00 
8900’ 24” force, main central station to Stanford Heights .... 75,000.00 
13,300’ 20” pipe, Stanford Heights to Presidio Heights ....... 110,000.00 
Construct east half Stanford Heights reservoir ............. 70,000.00 
16,990’ 48”-36” pipe, to University Mound district .......... 301,000.00 
Extension of high pressure in Daly Hill, Crocker, Amazon and 
CERF GHROCE CHE, GEG. . isccsescsesevsescosvicees pes aes 50,000.00 
re poesia eee Nahe Mia dil a deh ic Nahas Gs weeds $2,230,950.00 


The company is willing to undertake this work immediately, 
provided that conditions 3 and 4 of the order in Decision No. 
9352, dated August 12, 1921, as amended, will be amended, as 
indicated herein. 

It is believed that by placing into the amortization fund two- 
thirds of the surplus, as defined in condition 3 in the order in 
Decision No. 9352, as amended, that the amortization fund will 
be sutticient to amortize the added investment prior to January 
1, 1934. 

[1, 2] It is admitted by representatives of the city and coun- 
ty of San Francisco that the installation of the proposed im- 
provements is necessary in order that the inhabitants of San 
Francisco may have an adequate water supply. John J. O’Toole, 
city attorney, however, stated that the board of supervisors feel 
that if the improvements are practically financed out of revenue 
they should, when the company is fully reimbursed, become the 
property of the city and county of San Francisco. He furthe 
requested that the granting of the company’s petition should i: 


P.U.R.1928C. 
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no way affect the pending rate litigation and that the order should 
not contain any reference to the amount to be added to the pur- 
chase price if the city exercises its option prior to the complete 
amortization of the added investment. 

We do not believe that we have any authority to require the 
company to deed the property to be constructed to the city in 
the event that the city does not exercise its option and the in- 
vestment is fully amortized. If the city does exercise its option, 
it is contemplated that the company will receive the difference 
between the cost of the properties and the amount in the amorti- 
zation fund. 

It should be understood by all that the granting of the request 
now before the Commission does not in any way prevent either 
the city or the company to proceed with the pending rate litiga- 
tion. 

In Decision No. 9352, dated August 12, 1921, the Commis- 
sion, referring to the sale of the properties to the city, says: 

“It is the view of the Commission that the Spring Valley Wa- 
ter Company should hold itself in readiness throughout the term 
during which its co-operative plan shall be in effect, to sell to the 
city the properties included in its offer of January 14, 1921, at 
a price whieh shall not exceed the price heretofore fixed by the 
Railroad Commission, increased only by the amount of actual 
expenditures made by the company for capital purposes between 
the first day of March, 1920, and the first day of July, 1921, 
and other capital expenditures required of the company under 
the terms and conditions of the order herein.” 

There is some question whether the language quoted applies 
to the expenditures now contemplated. It is only fair and equi- 
table that if the company installs the improvements referred to 
herein, it should be compensated therefor, if the city acquires 
its properties. The measure of this compensation should be the 
difference between the actual cost of the improvements and the 
amount of such cost amortized at the time of the transfer. That 
the company is entitled to such compensation is admitted by the 
city attorney. However, to remove all doubt concerning this 
matter it is believed proper to include in the order the amend- 

ent to condition 4 suggested by the company. 


C.R.1928C. 
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RE ALBERT AND JOSEPH FOURET, Co-Partners, Doing 
Business as Fouret Brothers and Red Ball Auto Service. 
[Application No. 921, Decision No. 1523.] 

Monopoly and competition — Evasion of exclusive franchise by route 

extension — Motor utility. 

1. The crossing of the city limits by the busses of one utility opera- 
tor cannot be said to be an evasion of a city ordinance granting an 
exclusive franchise for motor utility operatian in that vicinity to an- 
other operator where the passengers are destined to a point beyond the 
city limits, p. 248. 

Certificates of convenience and necessity — Regulation of emergency 
operation prior to regulation measured by character of service 
— Busses. 


2. An applicant for a certificate of convenience and necessity to 


transport passengers to and from a circus grounds outside of a city 
only during such times as fairs were being held there, who had ren- 
dered such service in good faith regularly since 1917, and prior to the 
regulatory act, is entitled to the benefit of the presumption of conven- 
ience and necessity if he has so served every year that the fair was 
actually held and his continuous operation is not broken, if in fact the 
fair was not held regularly every year since that time, p. 249. 
[December 12, 1927.] 


Arpiication for a certificate of public convenience and ne 
cessity authorizing the operation of motor vehicle system for the 
transportation of passengers; approved. 

Appearances: Samuel Freudenthal, Trinidad, for the appli- 
cants; B. M. Erickson, Trinidad, for Charles Maxday, Sr., Ine. 


Ev the Commission: On June 9, 1927, Albert Fouret and 
Joseph Fouret, co-partners, doing business as Fouret brothers 
and as the Red Ball Auto Service, filed their application for 
a certificate of public convenience and necessity authorizing the 
operation of a motor vehicle system for the transportation of 
passengers between Trinidad, Colorado, and the so-called circus 
grounds, situated just across the street from the city limits of 
said city, and the fair grounds, situated about one-half or three- 
fourths of a mile beyond the limits of said city, at those times 
only when there should be held a circus or county fair. 

Charles Maxday, Sr., Inc., which has by virtue of a city 
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ordinance of the city of Trinidad and a certificate of public 
convenience and necessity from this Commission, the exclusive 
right to operate throughout the year a motor bus system for the 
transportation of passengers on established routes throughout 
the city of Trindad, filed its protest. The said certiticate 
from this Commission and another certiticate authorize the trans- 
portation of passengers to both the said circus and fair grounds. 
Thereafter the applicants tiled amendments to their said appli- 
cation. 

The case was set fof hearing and was heard in the court house 
in Trinidad on October 14, 1927. 

[1] There was introduced in evidence protestant’s Exhibit A, 
which is an ordinance granting an exclusive right to operate a 
motor bus line within the city of Trinidad. There is attached 
to the application a certificate by the city clerk of the city of 
Trinidad stating there is no ordinance forbidding the operations 
of any person from said city to the two points named, situated 
outside thereof. Along the center of North avenue runs the 
dividing line between said city and the territory outside thereof. 
Abutting on North avenue are the so-called cireus grounds. The 
regular route over which the busses of the protestant run daily 
throughout the year follows North avenue on the south side 
thereof, or within the city limits. The applicants’ evidence 
shows that they enter North avenue from Rosita street, cross the 
former to the north side thereof, or cross the city limits, and 
there deliver their passengers, and then proceed to the east end 
of the block and cross back into the city on San Pedro street. 
The protestant offered evidence that it is much better to enter 
North avenue from San Pedro street and avoid crossing said 
avenue twice, intimating that the purpose of crossing said 
avenue is to evade the ordinance. However, we not only have the 
certificate of the clerk of the city that this operation by the ap- 
plicants to the cireus grounds does not violate the ordinance 
granting the exclusive franchise to the protestant, but it would 
appear that the applicants have been following this route for a 
number of years prior to the passage of said ordinance. More- 
over, irrespective of that fact, as the passengers are destined to a 
point beyond the city limits we can not say that the crossing 
P.U.R.1928C. 
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of these limits by their busses is an evasion of the ordinance. 
If the cireus grounds were on the south side of North avenue and 
the applicants proceeded to deliver them on the opposite side of 
the avenue, we would have a somewhat different situation. 

There was some evidence introduced by the applicants to the 
effect that during the rush hours on days when a circus or the 
fair is being held the busses of the protestant are crowded so 
that there is no sitting room left, and that occasionally it is 
difficult to get on the busses at all. Albert Fouret testified that 
he could take care of all the passengers going to and from 
both of the outside points and that he supposed the protestant 
also could do the same. 

The Commission is in receipt of a certified copy of a resolution 
passed by the city council of the city of Trinidad on July 11, 
1927, protesting against the issuance of a certificate to the ap- 
plicants, stating that the issuance of such certificate would re- 
sult in lowering the proceeds of the respondent to such an extent 
“as to endanger the operation of such (respondent’s) line, and 
that the protestant’s line is able adequately to handle all crowds 
on all special occasions.” 

There was evidence introduced by the protestant showing that 
his bus operations in the-city of Trinidad are being conducted at 
a loss, and that the continuance thereof is more or less a matter 
of public service for the benefit of the city. It contended, there- 
fore, that the applicants should not be permitted to step in 
some two or three times a year and participate in the hauling 
of the passengers to the two points named, thus cutting down 
its already insufficient revenues. 

The evidence shows that the applicants’ equipment to be 
used in these operations consists of four busses of the market 
value of $17,000. 

|2] After a careful consideration of all the evidence, we are 
of the opinion and so find that the protestant is equipped to and 
can reasonably and adequately serve all passengers going to and 
from the two points named, and that there is really no need for 
un additional service. However, the application herein was filed, 
as stated, in June of this year. At that time and until August 
1, of this year any person who had been operating continuously 
P.U.R.1928C, 
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since prior to July 16, 1917, was entitled as a matter of right, 
irrespective of any showing of public convenience and necessity, 
to a certificate authorizing the continuance of the said opera- 
tions. The evidence shows that the applicants have been trans- 
porting passengers to and from said points since prior to 1917. 
There was evidence showing that the fair in Trinidad has not 
Leen held every vear since 1917 and it was argued, therefore, 
that there had not been a continuous operation since prior to 
1917. If the fair had been held everv vear and the applicants 
had failed since 1917 to render service each and every year, 
the situation would be entirely ditferent ; but since the applicants 
have rendered the service each and every year since 1917 in 
which a fair was held, we are of the opinion that their service 
has been continuous. If the application had been heard and 
disposed of prior to August 1 of this vear, a certificate would, 
therefore, have to be issued. The fact that the hearing could 
not be had prior to August 1, although under the rules and regu- 
lations of the Commission it could have been heard sooner, we 
think should not penalize the applicants and that their rights 
should be the same as if the hearing had been had before August 
1, 1927, effective date of House Bill 430. 

We are ofthe opinion, therefore, and so find that the appli- 
eants are entitled to and should receive from the Commission 
a certificate of public convenience and necessity authorizing the 
operation of a motor vehicle system for the transportation of 
passengers between the city of Trinidad and the so-called circus 


and fair grounds. 





CONNECTICUT PUBLIC UTILITIES COMMISSION, 


RE STATE HIGHWAY COMMISSIONERS. 
[Docket No. 5041.] 


Crossings — Jurisdiction and powers of Commission — Statutes, 

1. The jurisdiction and power of the Commission over crossings is 
limited by law (General Statutes, §§ 3707-3708) to the determination 
of whether the highway shall cross under or over the railroad, and in 
case of an overhead structure to the length, width, material, and plan, 
as well as the height and necessity for such construction, p. 253. 

P.U.R.1928C, 
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Crossings — Jurisdiction of Commission over highways — Limitation 
of powers. 

2. The Commission has no jurisdiction to lay out a new highway 

where no existing highway across the railroad tracks is changed, and 

it has no power to change the location made by the state highway com- 


missioner, p. 253. 
{February 11, 1928.] 


Petition of a state highway commissioner for authority to 
construct a bridge over railroad tracks and for determination 
of the length, width, and material of such bridge; petition ap- 


proved. 


By the Commission: The state highway commissioner filed 
with the Commission on December 28, 1927, the following pe- 
tition: 

Hartford, Tuesday, December Twenty-seventh, 1927. 
Publie Utilities Commission, 
State Capitol, 
Hartford, Connecticut. 
Gentlemen : 

Pursuant to the provisions of § 3708, Chap. 193 of the Gen- 
eral Statutes, Revision of 1918, the highway commissioner of 
the state of Connecticut hereby petitions your Honorable Com- 
mission for authority to construct a bridge over the tracks of 
the New York, New Haven & Hartford Railroad at a point ap- 
proximately fourteen hundred feet north-easterly of the so-called 
Dead Man’s Curve underpsss at Southport, town of Fairfield. 
It is the intention of the highway department through the con- 
struction of this bridge, together with the approaches to eliminate 
the dangerous conditions existing by reason of the curves on 
either side of the present underpass. 

A tentative plan, specifications, and estimate covering the cost 
of all labor, materials, and engineering services are filed here- 
with as a part of this petition. 

The parties in interest herein, other than vour petitioner, are 
as follows: New York, New Haven & Hartford Railroad Com- 
pany, Arthur E. Clark, Secretary, New Haven, Connecticut, 
Frederick A. Burr, First Selectman, Fairfield, Connecticut, 
Bridgeport Hydraulic Company, Bridgeport, Connecticut, 
P.U.R.1928C. 
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Southern New England Telephone Company, New Haven, Con- 
necticut (cable and overhead department), The Connecticut 
Company, New Haven, Connecticut, United Illuminating Com- 
pany, Bridgeport, Connecticut, Bridgeport Gas Light Company, 
Bridgeport, Connecticut, The American Telephone & Telegraph 
Company, Hartford, Connecticut, Julius Kacregowiez, Kings 
Highway, Southport, Connecticut, Salvadore Garafalo, Kings 
Highway, Southport, Connecticut, Michael & Bessie Wanat, 
Kings Highway, Southport, Connecticut, Vincenzo Marotta, 276 
Hurlburt Street, Orange, New Jersey, Nicola Garafalo, Boston 
Post Road, Southport, Connecticut, James Smith, Kings High- 
way, Southport, Connecticut, Estate of Frank Ostrosky, Carrie 
Woulseke, Administratrix, Kings Highway, Southport, Con- 
necticut, William Keplesky, Kings Highway, Southport, Con- 
necticut, Paul and Katherine Short, Kings Highway, South- 
port, Connecticut, Stanley Kaczegoweez, Boston Post Road, 
Southport, Connecticut, John E. Shaughnessey, 28 Jones 
Avenue, Bridgeport, Connecticut, Estate of Bridget Collins, 
James T. Collins, should be notified, Kings Highway, South- 
port, Connécticut, Margaret and Thomas Corcoran, Kings High- 
way, Southport, Connecticut, John, Thomas, James and Wil- 
liam Shaughnessey, Boston Post Road, Southport, Connecticut, 
Roman Drabowski, Kings Highway, Southport, Connecticut, 
William Taylor, Southport, Connecticut, Gilbert G. Steiner, 
Kings Highway, Southport, Connecticut, Southport Park <As- 
sociation, Milton Laey, President, Southport, Connecticut, Anna 
C. Buckingham, Southport, Connecticut, Charles M. Taintor, 
Southport, Connecticut, Ella B. Fowler, Golden Hill Street, 
Milford, Connecticut, Samuel B. Nichols, Boston Post Road, 
Southport, Connecticut, Agnes Keyser, Boston Post Road, South- 
port, Connecticut. 
Yours very truly, 
John A. Macdonald, 
State Highway Commissioner. 

ECW-J 

Said petition was assigned for a hearing to be held at the ofiice 
of the Commission in Hartford on Thursday, January 19, 1928, 
at 10:30 o’clock in the forenoon. Notice of the pendency of the 
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petition and of the time and place of hearing same was given to 
the petitioner, to the New York, New Haven & Hartford Rail- 
road Company, to the town of Fairfield, and to all property 
owners affected by the construction of the proposed bridge. At 
said time and place the petitioner, the town of Fairfield, the 
railroad company and property owners affected appeared and 
were fully heard. 

The State Highway Commissioner has relocated and laid out 
a portion of the trunk line highway in the town of Fairfield, 
whereby the new and relocated highway crosses the tracks of the 
New York, New Haven & Hartford Railroad Company at a 
point designated on blue print plan of layout over the railroad, 
filed by the state highway commissioner and entitled: ‘“Con- 
necticut State Highway Department, Proposed Relocation of 
Boston Post Road and New Bridge over the New York, New 
Haven & Hartford Railroad at Southport, town of Fairfield, 
November 28, 1927; Seale as Noted.” 

Said Commissioner proposes to construct said new highway 
over said railroad and tracks by means of an overhead bridge 
and structure, and submitted a detailed plan of said proposed 
bridge and structure, which plan is entitled: ‘Connecticut State 
Highway Department. Proposed Bridge over New York, New 
Haven & Hartford Railroad on the Boston Post Road at South- 
port, Town of Fairfield. General Drawing Dated 12-16-27.” 

(1, 2] The present highway in Fairfield where it crosses under 
the tracks of the railroad company and the curves on either side 
of the underpass will remain unchanged for local and other 
trattic. Any elimination or reduction of the danger along the 
existing highway would be by diverting through travel over the 
new highway, without closing or changing any of the physical 
conditions of the present highway. The proposed crossing of 
the tracks must be treated as a new highway, concerning the 
location of which this Commission has no jurisdiction excepting 
as to manner of crossing and structures within the railroad com- 
pany’s right of way. As the Commission views this case, it is 
called upon to determine two and only two questions: (1) to 
direct, under the provisions of § 3707 of the General Statutes, 
whether the highway shall cross under or over the railroad; 
P.U.R.1928C. 
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(2) in ease of an overhead highway structure, to determine the 
length, width, material, and plan of such structure, its height 
ubove the roadbed of the railroad, and the necessity for such con- 
struction, as provided in § 3708 of the General Statutes. 

The Commission assumes that the State Highway Commis- 
sioner has ample authority to locate and lay out said trunk line 
highway, which location appears to have met with the approval 
of the local town plan commission, as will appear by copy of 
resolution passed by said town plan commission, filed with this 
Commission. At the hearing there appeared to be some question 
as to the attitude of the town plan commission, but said resolu- 
tion, subsequently filed, apparently leaves no doubt on this point. 

Witnesses appeared at the hearing, objecting to the location 
of the highway, and particularly those interested in land dedi- 
cated to park purposes, and through portions of which the new 
highway would extend. As this Commission has no jurisdiction 
to lay out a new highway where no existing highway across the 
railroad tracks is changed, it is without jurisdiction to change 
the location made by the state highway commissioner, and is 
confined to.a determination of the two questions mentioned. 

The topography of the ground in the vicinity of the new 
highway crossing clearly indicates that the highway should pass 
over the railroad. The details of the proposed highway bridge 
and structure over the railroad, as submitted by the state high- 
way commissioner and appearing on said blue print plan, are 
satisfactory to the railroad company and are without objections 


from other sources. 





ILLINOIS COMMERCE COMMISSION, 


RE EGYPTIAN TRANSPORTATION SYSTEM, INCOR- 
PORATED. 
[No. 15853 B.] 
Monopoly and competition — Railroads — Inadequate service as rea- 
son for permitting busses, 
1. A certificate was granted for bus operations over a route serving 
a territory having an existing rail carrier, where there would be no 
P.U.R.1928C. 





XUM 





XUM 


RE EGYPTIAN TRANSP. SYSTEM, INC. 255 


paraile] between the carriers except for a short distance, because rail 
service was inadequate to meet the demands of the traveling public and 
there was no offer of the rail carrier to improve service, but, on the 
other hand, applications were on file for discontinuance of local trains, 
it further appearing that public convenience and necessity in the terri- 
tory demanded motor transportation, p. 258. 

Monopoly and competition — Lack of Commission jurisdiction to 
compel service from interstate railroad — Busses, 

2. Bus operations over a route formerly served by a railroad were 
approved and a certificate granted where the Commission found it could 
not, under the Commerce Act (§ 51), compel the railroad to render 
service either of a different or more frequent character to satisfy the 
particular demands of public convenience and necessity in that territory 
which required the advantages peculiar to the automobile because the 
railroad was of an interstate character which had been built without 
authority from the Commission, which lacked jurisdiction under the 
same Act (§ 55), p. 260. 


Monopoly and competition — Reason for permitting bus competition 
with rails. 
Discussion of the adaptability of the automobile to the economic 
and social requirements of modern transportation service as compared 
with the progressive abandonment of local train service, p. 260. 


[November 23, 1927.] 


Apprication of motor utility for certificate of convenience 


and necessity; granted. 


By the Commission: The Egyptian Transportation System, 
Inc., is an Illinois corporation engaged in operating motor busses 
for the transportation of passengers as a public utility for hire 
in the state of Illinois under various certificates of publie con- 
venience and necessity heretofore granted by this Commission. 
It has lines in operation between Shawneetown and Carbondale 
and all intermediate points over Route No. 15, between Carbon- 
dale and Centralia and all intermediate points on State Bond 
Issue Route No. 2; from Ashley Junction of No. 2 and 15 over 
Route No. 15 to East St. Louis and on into St. Louis; from 
Marion to Benton and Mt. Vernon and all intermediate points 
over State Bond Issue Route No. 37; from Benton, Illinois, 
over Route No. 14 to Duquoin, Illinois and from Mt. Carmel, 
Illinois, over Route No. 15 to Ashley, Illinois, together with 
certificates of convenience and necessity for connecting lines. 
The first certificate of convenience and necessity was granted 
P.U.R.1928C. 
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such company a number of years ago, and the petitioner com- 
menced operation immediately thereafter. 

It appears from the evidence that the system as a whole is 
operated successfully, giving frequent transportation between 
points on the lines in operation, also, operating interstate service 
between Illinois and St. Louis, Missouri. 

The original application in the above entitled case was filed 
May 27, 1925. The application asked certificates over various 
different routes, nine in number, and number nine in said ap- 
plication being Case No. 15853-B, which is an extension of 
service over State Bond Issue Routes No. 14, No. 1, and pro- 
posed Route No. 139 from Benton to the state line on the Wabash 
river opposite New Harmony, Indiana. 

Notices were served as provided by law and the rules of this 
Commission and various hearings had by the Commission, the 
last hearing being on July 6, 1927, at Springfield, Illinois, when 
the case was heard and taken. 

It appears from the record that the application was amended 
to include the route in question, that all parties in interest had 
been notified and present or represented at the hearing, and 
this case was given a separate number, to wit: 15853—B. 

It appears from the evidence in the case that the petitioner 
is a duly incorporated company, incorporated under the laws 
of the state of Illinois and authorized by such charter to engage 
in the business of operating motor vehicles for the transportation 
of persons and property for hire over and upon public highways 
of the state of Illinois, and that its post office address is 1201 
Public Square, Marion, Lilinois. 

It further appears from the evidence that the petitioner is 
now engaged in the operation of motor vehicles for the trans- 
portation of persons and property between numerous and various 
points over and upon public highways in the state of Lllinois 
under and by virtue of authority of certificates of convenience 
and necessity heretofore issued by this Commission. 

The Commission in arriving at their conclusion has considered 
the issues presented by the petition, and amended petition and 
the answers of objectors, together with all exhibits offered by 
the parties pertaining to the route in question. 

P.U.R.1928C. 
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The evidence shows without controversy that Mr. Barber, 
president of the Egyptian Transportation System, Ine., is a 
practical railroad man of many years experience in railroad pas- 
senger transportation, with experience with both electric and 
steam railroads, and that for the past six or seven years he has 
been actively engaged in the practical operation of motor busses 
as common carriers of persons; that he has made a detailed and 
extensive study of the business of public transportation by motor 
busses and the relative cost thereof, as compared with steam and 
electric railway transportation. He testified in the hearing con- 
cerning the modern demands on transportation facilities as re- 
lates to the particular territory in question, particularly as to 
the physical and economic difference between bus and railway 
passenger transportation and particularly the inability of rail- 
road companies, because of costs of operation and inelasticity of 
passenger transportation by rail, to meet the business and 
economic requirements of the cities, towns, villages, and rural 
communities along and adjacent to the proposed route. He 
testified in particular concerning the population of the cities, 
towns, and villages and the growing density of population along 
the State Aid Roads, the frequency and volume of transporta- 
tion demanded by these new conditions, the cost thereof by rail, 
and the relative capacity of railroads and electric railroads to 
serve this necessity of the public as compared with motor bus 
transportation. My. Barber in his testimony presented elaborate 
exhibits tending to show the co-ordination of the service pro- 
posed not only with the bus service which the petitioner already 
performs but with the railroad service now operated in the ter- 
ritory and the extent to which the railroads would be benefited 
or injured by reason of increased local transportation facilities, 
as well as the benefit to the public from the combined transporta- 
tion furnished by railroads and the bus company. 

The evidence further shows that in the operation of the bus 
routes now operated by petitioner the volume of transportation 
is very large, the frequency of unit movement not less than’ 
proposed in the present instance, the patronage regular and per- 
sistent, and that accommodation and service is rendered not only 
to cities and villages located along the routes operated, but an 
P.U.R.1928C. 17 








. ILLINOIS COMMERCE COMMISSION. 


additional service to and from local points not at railroad stations 
and to and from residences located along the routes operated of 
a character that railroads do not and cannot perform. 

1} Numerous witnesses from various cities and communities 
along the proposed route testified, fully corroborating the evi- 
denee of the president of the Egvptian Transportation System, 
Ine. These witnesses developed the fact that the proposed lines 
of bus transportation would serve a public necessity and con 
venience by meeting the public demand of the people for greater 
frequency of transportation service to and from the cities, vil 
lages, and homes located upon the proposed routes in their social 
and business transactions, the movement of children to and from 
school and the travel of workmen from their homes to their 
work and returning therefrom, and as to the fact that since the 
construction of the hard roads a large number of residences have 
been located thereon. An actual survey of the residences which 
have been built since the hard roads were constructed shows an 
amazing increase, this increase appearing immediately and prac- 
tically coincident with the completion of the concrete roads. 
The evidence shows that a large number of homes are located 
on the route and that the families living in these homes, except 
those who own their own automobiles, are left without transporta 
tion under present conditions inasmuch as the railroads, by 


reason of their manner of operation, cannot directly serve their 


dailv necessities for transportation in a convenient manner. [1 
fact at this time the only serious objection that the Louisville 
& Nashville Railroad Company, the only public utility claiming 
a competitive parallel with its road by the proposed route, for 
the issuing of a certificate in this case, is the possibility of di- 
ininishing the income of their passenger trains paralleling Route 
No. 14. The evidence conclusively shows that there is a rea! 
and substantial demand for additional transportation over said 
routes and that there is no competitive parallel between the 
Louisville & Nashville Railroad Company and the proposed bus 
line except for a very short distance between Enfield and Carmi, 
because of the fact that the operation of the Louisville & Nash- 
ville Railroad Company’s trains do not meet the demands and 
requirements of the traveling public. In fact there is ample evl- 
P.U.R.1928C. 
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dence in the record and uncontradicted that the transportation 
service now rendered by the Louisville & Nashville Railroad 
Company, the only party objecting to the application, is entirely 
inadequate to meet the reasonable demands of the travelling 
public available to the proposed route from Benton to the state 
line on the Wabash river opposite New Harmony. 

The evidence in this case shows and warrants the conclusion 
that privately owned automobiles are responsible for 90 per cent 
of the loss of operating revenue by railroad companies in this 
state in consequence of being paralleled by the hard roads. There 
is no offer in this record by the railroad company, objector, that 
it is ready, able and willing to put in effect service of such fre- 
quency and character as the evidence shows the public necessity 
and convenience demands, nor to establish the practical pos- 
sibility of rendering the service which modern economic busi- 
ness and social conditions require. On the contrary the records 
of this Commission show that the Louisville & Nashville Rail- 
road Company has an application before this Commission at this 
time asking to take off two of its passenger trains each way be- 
tween MecLeansboro and the state line at Mannie, on account of 
operating at a loss. The evidence in this case shows that what- 
ever passenger traflic the proposed bus line will acquire, it will 
come from loealities and communities which the Louisville & 
Nashville Railroad Company does not, never has, and cannot 
supply to the travelling public. In fact, the evidence conclusive- 
ly shows that the service sought to be rendered by the bus com- 
pany is not now rendered and cannot be rendered by the Louis- 
ville & Nashville Railroad Company both in the matter of fre- 
queney of service between the several communities and as to the 
large number of residences and small communities which have 
been built upon the Bond Issue Routes. Again, the operation of 
the bus company would make possible more convenient connec- 
tions with the fast trains of both the objecting railroad and 
other railroads not at the present time accessible to the several 
communities on the route specitied. In these respects, as well 
as in the matter of the necessary frequency of the service 
rendered, the operation of the bus company along the routes pe- 
titioned for cannot be considered as paraliel or competing service 
P.U.R.1928C. 
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with that of the railroad companies. It further appears from 
the evidence that this application is not a new service, but is a 
proposition for the extension of service to meet public demands. 

[2] The Commission in considering the instant case upon the 
whole record must consider the changed position of objecting 
railroad and while giving full respect and authority to the 
opinion of the supreme court on the record then before them, 
attempt to work out some solution that will meet the economic 
requirements of the public and at the same time will preserve the 
equitable and vested rights of the railroads. 

In the disposition of the issues involved in this case, the Com- 
mission must consider whether the character of public trans- 
portation sought to be performed by the Egyptian Transporta- 
tion System in the extension of its existing lines is similar in 
its nature to that offered by respondent railroad company and 
whether, even were it similar, respondent railroad is in a position 
to render such service or could be compelled to render the service 
under § 51 of the Commerce Act. In other words, if the Com- 
mission finds certain service necessary to the public convenience 
and necessity in the several communities, it may appear, first, 
that the railroad company has abandoned this character of serv- 
ice or, second, that the Commission cannot effectively order the 
railroad to render that service under § 51 of the Commerce Act 
or, third, if the service necessary to the convenience and neces 
sity of the public cannot be rendered by the railroad by operation 
of trains or ears on its railroad tracks, then can the Commission, 
as an alternative, order the railroads to render this transporta- 
tion service by the operation of busses upon a public highway 
approximately paralleling its right of way and, particularly, as 
in the present instance, when only a portion of the route traversed 
by the bus company would be parallel to the railroad company 
or within the zone of the railroad company’s activities. 

In the last few years there has been a constant tendency on 
the part of railroads to abandon local service because of cost oi 
yperation, decreased patronage or the necessities of interstate 
operation. In each instance brought to the attention of this 
Commission the case has turned on the losses in operation by 
the railroad rather than the necessity of that portion of the local 
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public still dependent on the railroad for transportation. Al- 
most innumerable complaints have come before this Commission 
where railroads, including objector, have ceased to stop trains 
at local stations or have abandoned stations or the service of 
particular local trains. An examination of the records of this 
Commission shows an appalling number of small stations aban- 
doned and local service denied because of the proved inability 
of the railroad companies to render this sort of service. Where 
trains have ceased to stop at stations involving a mere change in 
time schedule no record appears with this Commission, but a 
partial record of the abandonment of service by closing stations 
or discontinuing local trains appearing in the files of this Com- 
mission aS formal cases may be cited to show the extent to which 
the railroads have gone in the state of Illinois either in abandon- 
ing or seeking to abandon local transportation service. The 
records show to date so far as have been compiled, approximately 
one hundred cases for the abandonment of stations, a consider- 
able number of which were by the objector, and about seventy- 
nine cases for the discontinuance of train service, and a careful 
and painstaking search of the files of this Commission fails to 
disclose a single instance where a railroad has increased its local 
service in Illinois within the last five years. 

The Illinois Commerce Act, as well as the rules of conduct of 
all organized government, is designed to protect the interests of 
organized society. Changing economic conditions in the manner 
of conduct of modern business, the tendency of persons living 
in crowded cities to change their places of residence to points 
contiguous to the hard road system of Illinois, and the automo- 
bile and its economic use in modern transportation are all mat- 
ters which must be considered in cases similar to that presented 
by the record herein. If public transportation service is to ad- 
vance and keep pace with changing conditions, the Commission 
in the consideration of this case, as well as the careful analysis 
of all of the records of the Commission in relation to transporta- 
tion facilities in Illinois, is convinced that some effective method 
must be devised to protect the transportation furnished by rail- 
road companies within its proper sphere, and at the same time 
P.U.R.1928C, 
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retain an effective remedy which will supply the needs of the 
peopl » of the state of Illinois. 

[t further appears from the evidence in this record that the 
Louisville & Nashville Railroad Company operates and performs 
an iuterstate passenger traffic. All or nearly all of its local trains 
operate interstate or are operated either in connection with or 
on time schedules which affect the operation of interstate trains. 

The law is too well settled to require citation that local State 
Commissions may not put any burden upon interstate traffic 
either in requiring the operation of trains which do not pay or 
in requiring interstate trains to stop at stations for the ren- 
dition of loeal service, or to order the operation of trains whieh 
interfere in their local stops with the operation of interstate 
trains by the railroad, and in fact it has been said in each of 
the cases where either of the objecting railroad companies has 
sought to close a station or discontinue a loeal train the order of 
this Commission, if adopted in the case, has proceeded upon evi- 
dence that the operation of the station or of local service ren- 
dered by the train in question was a losing venture by the rail- 
road and that the railroad should be relieved thereof. 

It cannot be considered that this Commission could have any 
effective remedy in an order for additional service against an 
interstate railroad under § 51, which had been built without any 
authority of this Commission because of lack of jurisdiction 
under §$ 55, and in view of all of the facts, both of the eost of 
operation and the limited jurisdiction of this Commission over 


the train operation of this railroad, any order under § 51 re 


quiring more frequent service would be ineffective to satisfy the 
public convenience and necessity in the instant case. 

[t also appears from the record in this case that the Egyptian 
Transportation System has ample financial ability to safely and 
adequately operate its proposed line with the lines already in 
operation by it. 

It further appears from the evidence that the division of high 
ways of the department of public works and buildings of the state 
of Illinois has filed with this Commission in the files of this 
case, its permit, in writing, granting to the petitioner authority 
to operate its motor busses as a public utility over and along 
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State Bond Issue Routes No. 14 and No. 1 and proposed State 
Bond Issue Route No. 139 described in the petition for the trans- 
portation of passengers. 

The Commission having considered the entire record, the 
suggestions of counsel, and being fully advised, finds: 

1. That the Commission has full and complete jurisdiction 
of all parties interested in this proceeding and the subject mat- 
ter thereof. 

2. That the Egyptian Transportation System, Ine., is a cor- 
poration organized under the laws of the state of Illinois, and 
is a utility within the meaning of § 10 of the Illinois Commerce 
Act; that the Louisville & Nashville Railroad Company is a 
railroad operating in the state of Illinois. 

3. That the existing transportation facilities between the cities 
of Benton, McLeansboro, Carmi, Crossville and to the Dllinois 
and Indiana state line, at a point opposite New Harmony, In- 
diana, and all intermediate points, are inadequate and insufti- 
cient to meet and supply the reasonable public needs for pas- 
senger service, both as to unit movement of transportation pas- 
senger carrying facilities, and the convenience and accommoda- 
tion of the publie as to the mode of transportation and kind of 
service required; and that both the present and future public 
convenience and necessity require additional transportation 
facilities in said territory of the kind and frequency offered by 
petitioner’s proposed bus line. 

4+. That the existing public utilities now in the field engaged 
in the transportation of passengers, have neglected to install or 
offer to install and maintain sufficient transportation service to 
meet the public convenience and necessity, either as to frequency 
of transportation service or service to certain portions of the 
public upon and over the routes described in the petition in this 
cause, or to supply the character of service which will meet the 
convenience and accormmodation of the public. But, on the con- 
trary, the files of the office of this Commission show that since 
the hearing of this case, the Louisville & Nashville Railroad 
Company is seeking to take off and discontinue two trains each 
way between McLeansboro and Evansville, Indiana. 

5. That the existing public utility company rendering pas- 
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senger transportation service in this field, namely the Louisville 
& Nashville Railroad Company, cannot lawfully be required by 
the order of this Commission to install and maintain a greater 
frequency of service by railroad train service of a character sub- 
stantially similar to that offered by the petitioner between the 
points involved. 

6. That the objector has not voluntarily offered upon this 
record to supply any additional service to the territory involved 
in this case, or offered any proof that it can physically or econom- 
ically perform the additional service which the evidence shows 
is required by the public convenience and necessity along this 
route. 

7. That the public convenience and necessity require and de- 
mand the operation of motor busses in the carriage of passengers 
for hire, upon and along the proposed routes between the fol- 
lowing named points: 

(a) From Benton to MecLeansboro, Enfield, and Carmi, II- 
linois, and all intermediate points over State Bond Issue Route 
No. 14; 

(b) From Carmi, Illinois, to Crossville, Illinois, over and 
upon State Bond Issue Route No. 1, and from Crossville, II- 
linois, over and upon proposed State Bond Issue Route No. 139 
to the Illinois-Indiana state line at a point on the Wabash river 
opposite New Harmony, Indiana. 

8. That the Louisville & Nashville Railroad Company operates 
a railroad in interstate and intrastate traffic. 

9. That motor bus transportation on the State Bond Issue 
Roads mentioned in this cause, which in part parallel the ob- 
jecting railroad company’s right of way, cannot be considered 
a paralleling or competing service with the transportation fur- 
nished by the railroad company, in that considerable communities 
have grown up along the State Bond Issue Roads entirely inde- 
pendent of any transportation service rendered by the railroads 
and whose transportation necessities are not, and can not be, 
served by the railroad companies. 

10. That any order of this Commission requiring the Louis- 
ville & Nashville Railroad Company to render more frequent 
P.U.R.1928C, 
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train service would be ineffective to relieve the necessities of the 
publie because 

(a) large portions of the public can not be served by the 
operation of train service by the objecting railroad company ; 
and 

(b) said railroad company is an interstate railroad and the 
rendition of loeal service, contrary to the policy of the railroad 
as shown by the records of this Commission, would constitute 
a burden upon interstate commerce. 

11. That the Louisville & Nashville Railroad Company has 
no power under its charter, to operate motor busses for the car- 
riage of passengers over or along highways paralleling or partly 
paralleling its right of way. 

12. That the operation of motor busses for the transportation 
of passengers over and along the route’ petitioned for in this 
cause, can not be considered a transportation service incidental 
to the operation of the Louisville & Nashville Railroad Company 
in the maintenance and operation of its railroad under its charter 
power. 

13. That the Egyptian Transportation System, Inc., is amply 
able, fully and safely equipped with facilities, has financial 
ability, and possesses the experience to safely and efficiently oper- 
ate a motor bus system over, along, and upon the proposed routes 
and furnish to the publie safe, suitable, convenient, and adequate 
passenger transportation service by motor bus. 

14. That the applicant, the Egyptian Transportation Sys- 
tem, Ine., has heretofore secured the consent, in writing, of the 
department of public works and buildings of the state of Illinois, 
to operate motor busses upon and along the State Bond Issue 
Roads of the state of Illinois, upon the following routes: 

(a) From Benton to MeLeansboro, Enfield, and Carmi, 
Illinois, and all intermediate points over State Bond Issue Route 
No. 14; 

(b) From Carmi, Illinois, to Crossville, Illinois, over and up- 
on State Bond Issue Route No. 1, and from Crossville, Illinois, 
over and upon proposed State Bond Issue Route No. 139 to the 
Illinois-Indiana state line at a point on the Wabash river op- 
posite New Harmony, Indiana. 
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15. That the Egyptian Transportation System has complied 
with the provisions of § 55a of the Commerce Act, in that thes 
have furnished evidence of record of their ability to pay all dam- 
ages which may result from any and all accidents due to the negli 
gent use or operation of motor busses along and upon the routes 


herein petitioned for. 





ILLINOIS COMMERCE COMMISSION, 


RE PEKIN WATER WORKS COMPANY. 
[No. 17004.] 


Valuation — Ascertainment of reproduction cost — Current quota- 
tions — Water utility. 

1. An estimate of the reproduction cost of cast iron pipes as of 
January 1, 1925, by utility engineers was replaced by the estimate of 
the same commodity as of June 1927 by the Commission engineer at a 
reduction of $4 a ton when the former admitted the fairness of the 
second estimate, p. 271. 

Valuation — Ascertainment of reproduction cost — Market quotations 
not in record, 

2. Quetations of the market price of cast iron pipe, indicating a 
price reduction since the making of estimates by engineers, were not 
considered in determining reproduction cost when such quotations were 
not in the Commission record, p. 271. 

Valuation — Tangible property — Used and useful property — Steam 
power pump — Water utility. 

3. Steam power pumping equipment previously used in the opera- 
tion of a water utility was included as used and useful property in the 
valuation thereof where an electrically driven pump subsequently in- 
stalled although of suflicient capacity to take care of normal require- 
ments of the city did not make the necessary pressure for fire protec 
tion imposed by ordinance without aid from the steam pump, p. 272. 

Veluation — Tangible property — Plant engineer's quarters as use- 
ful property — Water utility. 

4. A house situated upon the plant of a water utility in which 
the company required the plant engineer to reside was included in the 
physical property in the valuation of the utility in view of the fact 
that it was equipped with fire gongs, pressure gauges, and other instru- 
ments, so that the engineer could be advised as to the operation of the 
plant when off duty and available for any emergency, p. 272. 

Valuation — Tangible property — Overhead expenses — Water utility. 

5. An estimate of the engineer of the Commission that the aggre- 
gate overhead allowance for a water utility reasonably necessary would 
be 133 per cent of the cost necessary to reproduce the physical property 
was adopted by the Commission in view of the admission by the engi 
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neer of the utility that the time used by the Commission engineer ir 
arriving at his estimate was correct and fair, p. 273. 
Valuation — Working capital — Definition. 

6. Working capital was defined as the amount of money in cash or 
its equivalent, or both, that is reasonably required by a company to 
meet its current bills promptly, take advantage of market conditions 
in purchasing supplies, and to permit of successfully carrying on its 
operations, p. 273. 

Valuation — Ascertainment of working capital — Water utility. 

7. The measure of working capital can be found in the relation 
between the operating expenses and the revenue collection periods, p. 
273. 

Valuation — Cost of paving over mains — Water utility. 

8. The cost of cutting and replacing pavement over mains was 
excluded from the valuation of a water utility where in the actual con- 
struction of the property such pavement was not disturbed, p. 274. 

Valuation — Intangible property — Going value — Water utility. 

9. Property in successful operation rendering service under rea- 
sonable rates has a value over and above that of bare physical units 
thereof and therefore findings of the fair value of the property for rate- 
making purposes should include an allowance for going value, p. 275. 

Depreciation — Allowance for annual depreciation — Water utility — 
Interest. 

10. An allowance about equal to 1j per cent of the original cost of 
depreciable property used and useful of a water utility was made for 
annual depreciation, the fact being considered that the fund so set aside 
would earn interest, p. 276. 

[December 1, 1927.] 
ArriicaTion of a water utility for increased rates; increased 
rates ordered. 


By the Commission: On January 4, 1927, the Pekin Wa- 
ter Works Company filed with the Commission Rate Schedule 
Ill. C. C. 2, sheets 1a and 2a, in which it was proposed to ad- 
vance the rates for water service in Pekin and vicinity, and in 
which it was further proposed that the advanced rates become 
effective on February 5, 1927. It appeared from an examina- 
tion of the said schedules that the Commission should enter up- 
on a hearing concerning the reasonableness of the proposed rates 
und that pending a hearing and decision thereon the said rates 
should be suspended. 

By appropriate orders heretofore entered the Commission sus- 
pended the said rates until June 3, 1927, and subsequently fur- 
ther suspended the said rates until December 3, 1927. The mat- 
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ter first came on for hearing May 19, 1927, before the Commis- 
sion and subsequent hearings were held whereat all interested 
parties were represented by counsel. Evidence was received 
from the company in support of the proposed increased rates and 


from the Commission’s engineering and accounting staffs. 


Property. 

The Pekin Water Works Company has been before the Com- 
mission in previous rate cases and in each case, as in the instant 
case, the property has been carefully examined by the Commis- 
sion’s engineers and the books and records by the Commission’s 
accountants. There has been little change in the physical prop- 
erty since the plant was constructed many years ago. The record 
shows that since the last investigation by the Commission the 
company has installed electrically driven centrifugal pumps for 
the delivery of water to the distribution system while the old 
steam equipment is still available for use. Water is obtained 
from shallow wells and pumped directly into the distribution sys- 
tem to which a stand-pipe or elevated tank is connected and lo- 
cated on the grounds of the pumping station. The water supply 
is found in an underground strata of gravel and is of good qual- 
ity but the company has installed equipment for the sterilization 
of the water should such treatment be found necessary. 

The company employed a firm of engineers, Alvord, Burdick 
& Howson, to make a complete inventory and appraisal of the 
property and a report containing the results of this work was 
submitted by Mr. Howson as a witness and is now a part of the 
record in this case. The appraisal is based on the prices for 
labor and material prevailing in and around Pekin as of Jan 
uary 1, 1925. From this appraisal and estimate of the repro- 
duction cost new the company’s engineers have estimated the 
present worth of the property as hereinafter set forth. This 
report does not include the additions and betterments to proper- 
ty made between January 1, 1925 and the present date. 

In previous cases involving this property the Commission’s 
engineering staff has ascertained the original cost of the prop 
erty and the report of the Commission’s engineers in this case 
shows the original cost of the existing property, which cost has 
been obtained from the books and records and supplemented by 
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estimates where the records were not complete. In addition to 
this the Commission’s engineer made an estimate of the cost of 
reproduction of the property using prices prevailing for labor 
and material as of June, 1927. From an examination of the 
physical property the Commission’s engineering staff ascertained 
the physical condition of the various units of the property and 
reported on the depreciated cost. These figures are also set 
forth hereinafter. 
Summary of Reproduction Cost 
As submitted by the Pekin Water Works Company. 
Summary of reproduction cost of the Pekin Water Works 
Company as of January 1, 1925, including overheads, and ex- 
cluding paving, with additions to the property from January 1, 
1925, to June 30, 1927. 
Cost New. Depreciated. 














a ere ce eccccccccccccccccccs baodsgeeasads $12,000 $12,000 
Structures 
Wells ..cccccccces dCAKRDO SEEK SERS EAE CES OS 11,729 6,040 
Ey WEEl BOE BORO. ccccrsiecescsncaccen we 4,861 3,879 
PU Si ROGET BOE: nc siccicnscesedasscesu 22,523 17,601 
eg OE COCO CCL Le 3.141 1,944 
WeRRer GOWEE OME GOMNE on. 6 6:5. 6)5.6.6:0.050 00500008 30,195 24.330 
Meter house and tool shed ................-. 2,834 2.395 
PEIGCSHAMOOWE BEFUCIMTOS ooos cc ccccscvescees 4,154 3 
Capital street dwelling .........-cccccseses 5,000 
Engimecr’s Gwellimg ....ccccocsscsecsscenes 5,625 
TOCKE SIPUORMIGED 6 6c 6s iene. cc seictcewoeces $90,062 
Pumping Equipment 
Boilers and boiler plant equipment .......... $14,886 
Steam power pumping equipment ............ 10,956 
Gasoline power pumping equipment ......... 7,252 
Miscellaneous pumping equipment ........... 350 
Total pumping equipment ............-. $33,444 
Purification Equipment .. ... cc ssscsccccccccses $1,150 
‘Transmission and distribution 
Transmission mains .......... eer re ee $4,700 
DIGtriWUtiON GAGIB occ ck ssc scission ces cous 308,829 
BORVIGS .cceceve Tee TTT CTT eT 49,101 
Hydrants .ccsececcovcs errerr rere or rt 18,658 
DN. di neawieticccmiee i caanessen oe eens ‘ 74,045 63,783 
Total transmission and distribution ..... $455,333 $405,063 
COUR GUNES. 55.6.6 cadiecice ee cdssncvenscievces 1.625 3,700 
Total physical property .........-scccscccsccsess $596,614 $506,126 
Overhead (Less overhead on paving) ........... 93,072 83,511 
$689,686 $598.637 
Additions Jan. 1, 1925 to June 30, 1927 .......... 49,509 49,509 
Total an of Fame BO, WE oo cccscecssvecese $729,195 $639,146 
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Summary of Reproduction Cost by Commission’s Engineer 


Summary of reproduction cost of the Pekin Water Works 
Company using unit prices as of June, 1927, with additions to 


the property from January 1, 1925, to June 30, 1927. 


Cost New. Depreciated. 








SS eee ee RT ne $12,000 $12,000 
Structures 
SEN 0-5 a eats wh a be Oe ea ee 4,642 2,3 
. 2 3 errr ree rer ee 5,478 4,931 
PUM GE DOMET DOUG onc ccccsccecccscececs 20,917 13,596 
ke nks Rhaeeee Kaede cea atO ; ree 
kl Ug DR ee 32,318 27,074 
Meter house and tool shed ............-.0e00. 2,695 2,291 
Miscellaneous structures .............ceee0. 3,422 2,738 
Capital street dwelling .....c.ccccsccccccces 
OE Sh GOT cas cccvccescnesssesousne aeerese § S28 6065 
i MEER i cate wae neecdeeewe mewn $69,472 $52,950 
Pumping Equipment 
soilers and boiler plant equipment ........... . ce) | Leleee mate 
Steam power pumping equipment ..........- ‘ a 
Gasoline power pumping equipment ......... $7.350 $6,615 
Miscellaneous pumping equipment ........... 140 28 
Total pumping equipment .............- $7510 $6,745 
Purification Equipment itraheeknnesudiedes $1,200 $1,200 
Transmission and distribution 
I SONI bn a gk eee Kes ecvawwnes $4.461 $4,015 
NN OS ee Ee PCCP ET SOOT 292,931 254.961 
DE Wea win ec ane tawee etek eess dhe nnyues 41.807 27.175 
DENN. £6460 ec dnnsbeusiedes bess anew i eeaiod 16,079 14,471 
Meterp ....cccccccccecccscvcceeess aire i 67,050 56.993 
Total transmission and distribution ..... $ $357,615 
General equipment ................ 2,85) 
Total physical property ........cccccccccees $517,109 $433,358 
WE .v:kb wadencnndee ds SkiNeesieneeaner ewes 69,810 58,503 
$586,919 $491,861 
Additions Jan. 1, 1925 to June 30, 1927 ......... 49,509 49,509 
ete Os OF Fee DR, TOES occ dvconeesessvcns $636,428 $541,370 


Original Cost 


Summary of original cost of the Pekin Water Works Com- 


pany as submitted by the Commission’s engineer. 


Guistanl cost. an of Gamenee 1, BORG. 2... ..<<cccccesidcdcivaccesess $218,494 
Additions January 1, 1916 to June 30, 1919 ..... cc ccccccccccces 39,920 
Aaditions Jane SG. 1019 to Jame BG, 19ST on cccccccvecscccecece:s 156,892 

Total original cost as of June 30, 1927 ....cccccccccccces: $415,306 
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The record shows that there were no objections to the original 
cost appraisal as submitted by the Commission's engineer. 

The record shows that the inventory of the physical property 
made by the company’s engineer was checked by the Commis- 
sion’s engineer and was found to be substantially correct. As to 
cost of reproduction however there is a disagreement between the 
company’s figures and those presented by the Commission’s en- 
gineering staff. The differences are found in the cost of east 
iron pipe, the rate used for common labor in estimating the re- 
production cost of laying the pipe in the distribution system, 
the item of overhead, the usefulness of steam power pumping 
equipment and the propriety of including in the used and use- 
ful property a certain dwelling. 

{1, 2] It appears that the company’s engineer in making the 
estimate of the cost to reproduce the property as of January 1, 
1925, used a price of $48,20 a ton for cast iron pipe which was 
the price prevailing as of that date. The Commission’s engineer 
nade an estimate of the reprodustion cost as of June, 1927, at 
which time the cost of cast iron pipe was $4 a ton less than at 
the time the company’s engineer made his appraisal. The ree- 
ord shows that the company’s engineer agrees that the price used 
by the Commission’s engineer is a fair price and that it should 
be used in the reproduction appraisal which would reduce the 
company’s estimate by approximately $12,000. It would seem 
pertinent to draw attention to the present market price of cast 
iron pipe as set forth in current publications, as a still further 
reduction in price has taken place and cast iron water pipe now 
sells for $8 a ton less than it did in June of this vear. The 
Commission will not take this fact into consideration as it is 
not a matter of record but it would seem that such changes in the 
price of an item so largely used in a water distribution system 
tends to show the fallacy of depending entirely upon the evi- 
dence as to the reproduction cost of a property in making a find- 
ing as to its fair value for rate-making purposes. 

The common labor rate of 50 cents an hour was used by both 
the company’s engineer and the Commission’s engineer in esti- 
mating the cost of laying cast iron main. The city claims that 
the cost of common labor in Pekin and vicinity at the present 
P.U.R.1928¢. 
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time is between 40 and 50 cents an hour, and both the engineer 
for the company and for the Commission agreed upon 45 cents 
an hour for common labor which will reduce their estimates of 
cost by approximately $8,000. 

3] The plant has been operated until recently by the use of 
steam pumping equipment. The company has now installed 
and in operation electrically driven centrifugal pumping units 
which have suflicient capacity to take care of the normal require 
ments of the city, and these are augmented by a gasoline driven 
pumping unit which can be used in ease the electric units be- 
come inoperative. The Commission’s engineer eliminated from 
the inventory of used and useful property the steam power 
pumping equipment and listed it as nonoperating property on 
the assumption that the electrically driven and gasoline driven 
units were sufficient. At the last hearing in the case however 
the company introduced the ordinance under which it operates 
in the city of Pekin whereby the water company is required to 
furnish a rather high pressure on the mains for fire purposes. 

It appears that in order to give the pressure necessary for 
fire purposes the electrically driven pumps must be operated in 
series and when this is done they do not give sufficient capacity, 
that is they do not pump sufficient water to meet the require- 
ments of the rules of the National Board of Fire Underwriters. 
It would, therefore, appear that in order to meet the require- 
ment of the ordinance to furnish fire pressure that the capacity 
of the electrical pumps when operated in series must be aug- 
mented by the steam driven pumps until such time as additional 
electrical equipment is installed. The steam equipment appears 
te be used and useful property and $8,800 should be added to 
the depreciated cost of the property as set forth by the Commis- 
sion’s engineer. 

[4] The pumping station, wells, and the standpipe are all 
compactly located on a plot of ground owned by the water com- 
pany. On the same plot of ground there is a house in which the 
company requires its plant engineer shall reside. This house is 


gong, pressure gauges, and other instru- 


equipped with a fire 
ments, so that the engineer will be advised as to the operation 
of the plant when off duty and available for any emergency. 
P.U.R.1928C. 
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This house has heretofore been held to be nonoperating proper- 
ty by the Commission but in view of the evidence in this case 
it would appear it should be included as used and useful prop- 
erty. The Commission’s engineer estimates the reproduction 
cost of this house at $4,500. There is another dwelling located 
on the land owned by the water company which is rented to an 
individual not connected with the water company and the Com- 
mission believes that the value of this house should be excluded 
from the used and useful property. is 
Overhead. 

[5] The item of overhead as used in this case is intended to 
cover costs that are incidental to the construction of a property 
and include such items as the expense incurred preliminary to 
any construction, together with the engineering, legal expense, 
omissions and contingencies, interest, insurance, and taxes dur- 
ing construction. The item and amount of interest during con- 
struction in an estimate of the cost of reproduction would neces- 
sarily depend upon the construction period or the length of time 
it is assumed will elapse between the beginning and completion 
of the construction. The company’s engineer first estimated 
that to complete the construction of this property on a wholesale 
basis would consume eighteen months time, whereas the Com- 
mission’s engineer estimated that it would require but twelve 
months. The company’s engineer agreed that the property 
could be constructed within the period of a year and this re- 
duces his estimate of overhead from 154 per cent of the cost of 
the physical property to 14 per cent thereof. The Commission’s 
engineer estimated that the aggregate overhead allowance rea- 


x = 


ae | 


sonably necessary would be 153 per cent of the cost necessary to 
reproduce the physical property so that these two engineers are 


in substantial agreement. 


Working Capital. 

(6, 7] Working capital may be defined as the amount of 
money in cash or its equivalent in materials and supplies, or 
both, that is reasonably required by the company to promptly 
meet its current bills, take advantage of market conditions in 
purchasing materials and supplies, and permit of successfully 
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274 ILLINOIS COMMERCE COMMISSION, 


carrying on its operations. Consequently, it would appear that 
the measure of working capital can be found in the relation be- 
tween the operating expenses and the revenue collection periods. 
There seems little disagreement as to the amount necessary as 
shown in this record as the Commission engineer estimates $10,- 
000 would be necessary for this item while the company engineer 
estimates $11,200. 


Revised Estimates of Property Value. 

In the discussion hereinabove the Commission has stated its 
position with respect to certain items of used and useful prop- 
erty. In order to get a concrete comparison between the depre- 
ciated reproduction costs of record it is necessary to make 
changes in accordance with these expressed opinions. Further 
more, the engineers who prepared these estimates testified as to 
certain other items and these should also be changed to obtain a 
proper comparison. 

|8| In addition to the items hereinabove discussed the com- 
pany engineer in one of his exhibits has ineluded the cost of 
cutting and replacing pavement over mains where such pave- 
ment was not actually disturbed in the construction of the prop- 
ertv. In all rate cases the Commission has eliminated from 
consideration the cost of such pavement not disturbed and in 
the summary following such costs have been eliminated from 
the figures of the company’s engineer and the changes herein- 
above discussed have been included. 


Summary. 
Company’s Commission’s 





Engineer. Engineer. 

Total cost of physical property .............06. $483,391 $438,658 
Overhead ....... eT TT CCT eT ee 67,675 59,219 
Additions Jan. 1, 1925 to June 30, 1927 ........ 49,509 49,509 
lotal physical property as of June 30, 1927 $600,575 $547,386 
Materials, supplies and working capital ....... 11,200 10,000 
$611,775 $557 386 


[t appears that between the two engineers’ estimates of depre- 
ciated cost there is a diiference of some 10 per cent. Reference 
to the detailed figures shows that this difference is explained by 
a difference in the estimate of the cost to reproduce the property 
P.U.R.1928C. 
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new together with a difference in the two engineers’ ideas as to 
the depreciated cost of the property. It would seem that a dif- 
ference of 10 per cent is not startling and in an estimate of this 


kind could be considered a substantial agreement. 


Going Value. 

[9] In addition to the value of the physical property, includ- 
ing overhead, the company claims an intangible element of value 
which it terms “going value.” As the Commission understands 
the term it is supposed to cover an element of value that exists 
over and above the physical value of the property and which 
value accrues to a property by reason of the fact that it has ae- 
quired consumers, has an established business and income and 
is a going concern. The company’s engineer has submitted a 
computation in support of his estimate of going value and in 
this computation makes assumptions as to the length of time 
that elapses before a new plant starting in Pekin would arrive 
at the same operating status as to revenues and expenses as is 
now enjoyed by the existing plant. This period of time is taken 
by the company’s engineer in this case to be three and one-half 
years. The calculation supposes the plant when constructed 
starts off with no consumers and gradually acquires consumers 
and business so that at the end of the three and one-half year 
period it has sustained a loss as compared to the actual plant, 
which loss is termed “going value.” The estimate in this case 
amounts to $82,000 and is approximately 13.7 per cent of the 
company’s engineer's estimate of the depreciated reproduction 
cost of the property. 

The Commission recognizes the fact that a property in suc- 
cessful operation, rendering service under reasonable rates, does 
have a value over and above that of the bare physical units there- 
of and in its finding of the fair value of the property for rate- 


making purposes will include an allowance for going value. 


Operating Expenses. 

The Commission’s accounting staff made a complete audit of 
the company’s accounts and introduced in evidence the report 
setting forth, among other things, the operating expenses and 
revenues as reflected on the company’s books for the last five 
P.U.R.1928C. 
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vears and six months. In addition to this item, the Commission’s 
engineer made an estimate of the annual cost of operation in 
which he gives consideration to the conditions which now exist 
in substituting electric power for steam power and taking into 
consideration the fact that the steam power pumping equipment 
will be stand-by equipment. 

The record shows that the taxes assessed against the Pekin 
Water Works Company will be increased by at least $500 and, 
in making the finding for operating expenses this amount will 
be included. 

The records show that the Commission's engineer testified that 
there would be a slight addition to the operating expenses due 
to operating the steam power pumping equipment as a stand-by 
unit. After making the additions as above set forth the esti- 
mated normal operating expenses as set forth by the Commis 
sion’s engineer is as follows, including additional taxes and the 
annual depreciation. 


Estimate of Normal Operating Expenses. 


Source of water supply expenses ..........ccceceeceees eTtrT re $100 
Electric power pumping expenses .........0e0eee. ee ccccccccccces 10,370 
Steam power pumping expenses .......cc cccccccseccsccce Cevocee 399d 
EE BOOT DUNT GUUGNOES 666600000 cscs cvawercscenaaeenes tone 625 
SEEN. GUID 5. 5 x hades cu tcevesocevesdesevediuceéeesovecs 25 
Transmission and distribution pee ECE OTT ee 4,325 

S50 


Commercial expenses os 
General and miscellaneous expense s, ine luding retirement expense .. 15,850 





Total estimated operating expenses .........cccccccccccccecs $32.500 
NE a cick ea edo eee heheh WEN be CREE REE Ee ee ae eeee oe 7.400 
Uneoll ctible BN <tc eeebene 6o0eSbteeneseneth san seenseesetesens 100 

SE, Weak OKO s CERRO SE ROK a8 Ode Obed be RERONEeROheeeees $40,000 


Neither the company nor the city took exception to the esti- 
mates of normal operating expenses as made by the Commission’s 


engineer and hereinabove set forth. 


Annual Depreciation. 

[10] The only evidence on annual depreciation in this case 
was submitted by the Commission’s engineer who estimated $5,- 
000 per annum for annual accruing depreciation, which is 1} 
per cent of the original cost of the depreciable property used and 
useful as of June 30, 1927, and takes into consideration that the 
fund so set aside will earn interest. 
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Operating Revenues. 

The revenues of the Pekin Water Works Company are shown 
in the report submitted by the Commission’s accountant. The 
Commission’s engineer submitted the following estimate of reve- 
nues that are expected to obtain during the ensuing year under 
the present and proposed rates. 


Estimated Revenue under Present Rates. 


Revenue from service charges .......... Mec sesb aad caddie -. $18,906 
Revenue from consumption charge .....2.sccsccsseccecscoosere e-- 38,201 
Municipal hydrant rental ......... See enes noes ieevsoa sea te nes oss Sakae 
ee ee Ee ee 2,000 

TORRE 600sssveesssessevseeseceses ee ree eo $70,227 

Estimated Revenue from Proposed Rates. 

Revenue from service charges .......... Sibeitewts eh ee ke eke --. $31,668 
Pens THOM GORMUURICIOR CORTE a .o.5 60.0 6on ccc cdewstosacasececs 48,634 
Municipal hydrant rental ............ PaC 0 6600 68606 seesceesens ee 11,120 
Miscellaneous sales ......... wOrerrerr rr ree eT ret eT eseee 2,000 


BORE 6:6.90486066050 6 cccski Ses eaanseeNed saeeeee BES esccccces SU0AS2 


The estimates of revenues hereinabove set forth, which are 
those of the Commission’s engineer, were not contested by either 
the company or the city. 

The Commission, having considered the record in this case, 
the representations and arguments made, and being fully advised 
in the premises, finds as follows: 

(1) That the original cost of the property now used and use- 
ful by the Pekin Water Works Company in rendering water serv- 
ice is $405,306 as of June 30, 1927, exclusive of materials, sup- 
plies, working capital, going value, or any other elements of 
intangible value ; 

(2) That the depreciated reproduction cost of this same prop- 
erty used and useful as of June 50, 1927, is $550,000; 

(3) That the fair allowance for materials, supplies, and cash 
working capital necessary for the successful conduct of the wa- 
ter utility business of the Pekin Water Works Company in its 
present condition is $10,000 ; 

(4) That the fair value, for rate-making purposes, of the used 
and useful property of the Pekin Water Works Company in ren- 
dering water service, both general and for fire protection pur- 
poses, is $575,000 as of June 30, 1927, including going value, 
P.U.R.1928C. 
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materials, supplies, and all other elements of value entering into 
a rate-making base; 

(5) That the fair allowance for annual accruing depreciation 
for the used and useful property in operation June 30, 1927, is 
$5,000: 

(6) That the fair allowance for operating expenses, including 
the above finding for annual accruing depreciation including 
taxes and uncolleetible bills, for the present conditions of opera- 
tion, that is with the new electrically operated pumps in service, 
and continuing the use of the steam equipment for stand-by serv- 
ice is $40,000 per annum; 

(7) That the schedule of rates hereinafter set forth will pro- 
duce revenues sufficient to permit the petitioner to earn a return 
of approximately 7 per cent upon the fair value of its property, 
used and useful as hereinbefore found; 

(8) That the rates hereinafter set forth are the just and rea- 
sonable rates for water service of the Pekin Water Works Com- 
pany and’ should be made effective for all water service ren- 
dered on and after January 1, 1928; and 

(9) That Rate Schedule Ill. C. C. 2 applying to Pekin and 


vicinity should be cancelled and annulled. 





ILLINOIS COMMERCE COMMISSION, 


VILLAGE OF CATLIN 
U. 
ILLINOIS TRACTION, INCORPORATED, 


[No. 17499.] 


RE ILLINOIS TRACTION, INCORPORATED, 
[No. 17666.] 


Service — Highway obligations upon abandonment — Street railway. 
1, A street railway company was permitted to abandon its service 
and remove its equipment upon leaving the highway in a reasonable 


te for travel required by ordinance by filling in with gravel and 


st 


surfacing with oiled screened rock, and the company was not obliged 
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to pave the space abandoned to conform with the rest of the surface of 
the streets, p. 281. 
Service — Highway obligations upon abandonment — Street railway. 
2. The abandonment of track with the removal of rail but without 
the removal of ties does not constitute a “reasonable restoration” of 
highway since the decaying timbers will eventually lead to unsafe con- 
dition of the streets for which the municipality is not responsible, 
p- 281. 
Service — Commission power over highway obligation upon abandon- 
ment — Street railways, 
3. The Commission has no power to compel a street railway com- 
pany upon abandonment of its system to pave the highway over its 
former right of way to conform with the surface of the rest of the 


ree YR 
street, p. 281. 
(January 4, 1928.] 


Prririon for permission to abandon interurban service be- 
tween two villages within the state; discontinuance ordered. 


By the Commission: On July 9, 1927, the village of Catlin, 
a municipal corporation organized under the laws of the state 
of Illinois, filed with this Commission under Docket Case No. 
17499 a complaint against the Illinois Traction, Incorporated, 
which complaint alleges, among other things, (a) that the re- 
spondent herein has failed to keep its poles painted in the said 
village of Catlin, (b) that the respondent, without authority, in 
and during the month of March 1927 stopped its cars at or near 
Sandusky street which is in the middle of said village and dis- 
continued its service from Sandusky street to the western limits 
of said village and still stops its cars as aforesaid and does not 
maintain service from Sandusky street to the western limits of 
the said village, and (c) that the respondent has failed to keep 
the roadway in good condition in the space between the rails of 
said electric railroad and for a distance of one foot in width out- 
side of each rail. 

On September 16, 1927, the Ilinois Traction, Incorporated, 
by its attorneys, filed with the Commission under Docket Case 
No. 17666 a petition praying the Commission for authority to 
abandon a certain line of its interurban railway described as fol- 
lows, to-wit: 

“Commencing at the right of way of the Wabash Railway 
Company at its crossing with the Wabash Railway Company in 
P.U.R.1928C. 
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the village of Tilton in Vermilion county, Illinois, and thence 
in a southwesterly direction for a distance of approximately 
four miles into the village of Catlin in said county onto what is 
known as Vermilion street to its terminus at Jackson street in 
said village.” 

Subsequently, on November 10, 1927, the [llinois Traction, In- 
corporated, amended its petition heretofore filed and it now seeks 
to abandon that portion of its interurban railway line described 
as follows: 

“Commencing at the station known as the Vermilion county 
home on the line of the interurban railway of the petitioner in 
the northeast quarter of section 24 township 19 north range 12 
west of the second principal meridian in Vermilion county, Lli- 
nois, and thence in a southwesterly direction for a distance of 
approximately three and one-half miles into the village of Cat- 
lin in said county or to what is known as Vermilion street 
to its terminus at Jackson street in said village.” 

A hearing was held on the above cases, which were consoli- 
dated by agreement, in the offices of the Commission in Chi- 
cago on November 10, 1927, whereat the petitioners and the 
complainants were represented by counsel. At this hearing 
evidence was received from witnesses for the Illinois Traction, 
Incorporated, and from witnesses for the village of Catlin and 
the case is now before the Commission for determination. 

It appears that the railway company is a corporation duly 
organized and existing under and by virtue of the laws of the 
state of Illinois with its principal offices in the city of Monti- 
cello, Illinois, is a publie utility within the meaning of § 10 
of “An Act Concerning Public Utilities” now in force in IIli- 
nois, and is engaged in the business of operating an electric 
interurban railway, among other places between the city of 
Danville, Illinois, and the village of Catlin and that the rail- 
way company is duly authorized by its articles of incorpora- 
tion to engage in the business aforesaid. 

At the hearing above mentioned evidence was introduced 
to show that the Illinois Traction, Incorporated, has failed 
to properly maintain the roadbed within the village limits of 
Catlin and in so doing has allowed that portion of the streets 
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which are used for railway purposes to become in an unsafe 
condition; that it has neglected to paint the distribution poles, 
and finally that it has ceased to operate cars to the western 
limits of the village of Catlin, (all alleged to be required by 
ordinance) but has stopped at the intersection of Vermilion 
and Sandusky streets which is a principal intersection in the 
business part of the village of Catlin, which condition has 
produced a congested and consequently a dangerous condition 
ef traffic at this point. 

The petitioner in Case No. 17666, the Illinois Traction, In- 
corporated, produced evidence to show that since the general 
use of the automobile, competition has become keen and par- 
ticularly since the completion of a concrete road from Dan- 
ville through Tilton, Catlin, Fairmount, Sidell and other 
points southwesterly from Danville and because of the intro- 
duction of busses operating on this route that there is little 
demand for interurban transportation in the area sought to be 
abandoned. The evidence shows that the pay passengers rid- 
ing the line which the company desires to abandon average 
less than three passengers per trip. Further evidence was pro- 
duced to show that the line in question has been operating at 
a distinct loss so great that a further compulsion of operation 
would result in confiscation of property of the Lllinois Trac- 
tion, Incorporated. 

It further appears that the Vermilion County Motor Bus 
Company, which operates a motor bus line on the afore-men- 
tioned concrete road rulling from Danville in a southwest- 
erly direction through Tilton, Catlin, and Fairmount, which 
heretofore has agreed to limit its business to villages other 
than Catlin and Tilton, stands ready and willing to furnish 
any reasonable service to the people of Catlin. 

Petitioner admits that the portion of the interurban line 
from the center of the village to the western limits has been 
discontinued but not until after a conference and agreement 
with the then present mayor. 

[1-3] It appears to the Commission however that the chief 
fact of contention lies in the disagreement of the parties in this 
cause regarding the condition in which the streets are to be 
P.U.R.1928C. 
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placed in case of abandonment of the railway property. It ap- 
pears that the railway company is willing to remove its rails 
and place the trackway in the condition required by ordinance 
which is to fill in the space between the existing pavement 
with gravel, cover with screened rock, which in turn is to be 
oiled, so that the abandoned part will be in a fair condition 
for travel. The village contends that the space intervening 
between the new paved sections of street shall also be paved at 
the expense of the Illinois Traction, Incorporated, to corre- 
spond with the present adjacent pavement. 

It has been repeatedly held by this Commission that it is not 
within its province to compel compliance by utilities with local 
municipal ordinances, much less to insist on conditions more 
severe than required by existing franchise or ordinance. It ap- 
pears however that abandonment of track with removal of rail, 
but without removal of ties, does not constitute a reasonable res- 
toration since the decaying ties will eventually lead to unsafe 
condition of the streets for which the village of Catlin is not re- 
sponsible. 

The Commission, having considered the applications and the 
evidenee presented in support thereof, and being fully advised 
in the premises, is of the opinion and finds: 

That the Illinois Traction, Incorporated, does not render 
service on the portion of its line extending from the Vermilion 
County Home to Catlin commensurate with the reasonable cost 
of furnishing this service; 

That the public convenience and necessity does not require 
the maintenance and operation of this portion of the lines of 
the Lllinois Traction, Incorporated ; 

That on and after February 1, 1928 the Illinois Traction, 
Incorporated, shall cease to render electric railway and freight 
service over that portion of its lines commencing at the station 
known as the Vermilion county home on the line of the inter- 
urban railway and thence in a southwesterly direction for a 
distance of approximately three and one-half miles to its ter- 
minus at Jackson street in the village of Catlin; and 

That the Illinois Traction, Incorporated, shall remove all 
rails and ties and other appurtenances within the village limits 
P.U.R.1928C. 
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of Catlin and shall fill the intervening space between the pres- 
ent pavement with gravel covered with screened rock, oil the 
same, and if said right of way extends on streets within the vil 
lage which are not paved the right of way in these said streets 
shall be put in at least as good a condition as the remainder of 
the street and shall place all of said former railway right of way 
in a good and serviceable condition for general vehicular traf- 
fic. 





ILLINOIS COMMERCE COMMISSION, 


RE SOUTHWESTERN BELL TELEPHONE COMPANY. 


[Nos. 17207, 17287.] 


RE BELVIDERE TELEPHONE COMPANY, 


[Nos. 17208, 17286.] 


RE ILLINOIS BELL TELEPHONE COMPANY. 
[Nos. 17209, 17284.] 


Service — Telephone — Efficiency of ‘‘hand set’’ equipment. 

1. The “hand set” telephone has passed through the experimental 
and development period and has attained comparative service perfec- 
tion and is equal from the standpoint of operation to the “wall set or 
“desk set” equipment, p. 288. 

Service — Telephones — Maintenance of new equipment. 

2. The fact that subscribers may blame all service troubles on a 
piece of new equipment does not affect the maintenance cost of such 
apparatus since the trouble whenever and wherever detected should he 
charged to the proper account regardless of what the subscribers may 
suspect is the trouble, p. 288. 

Return — Operating expenses — Relative maintenance cost of ‘hand 
set’’ telephones. 

3. The additional maintenance cost of hand-set telephones was held 
not to be in excess of 50 per cent of the maintenance cost of other type 
equipment, p. 289. 

Depreciation — Fully developed service equipment — Telephones. 

4. The depreciation rate of an instrument which has gone throug! 
the development period and has been perfected before being placed on 
the market is unlikely to be higher because of the probability of being 


superseded within a short period by improved equipment, p. 289. 
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Return — Operating expenses — Administration expense on hand set 
telephones. 

5. An additional administration expense of 50 per cent on hand- 
set telephones over such expense item as other type equipment was per- 
mitted as a test rate although the Commission failed to see any reason 
why such expense should be any more on one style of phone than on 
another, p. 289. 

Return — Interest on additional investment for new equipment — 
Telephones, 

6. An allowance was made on hand-set telephone rates to take care 
of the cost to the company in the form of interest on the additional 
investment necessary to furnish such new equipment, p. 290. 

Rates — Telephones — Special rate for “hand set.”’ 

7. An additional rate of $3 per year for “hand set” telephones, 
leaving an excess of about 49 cents above the actual cost of such serv- 
ice, was permitted in view of the fact that the greater part of the cost 
is based on estimate and not upon actual experience, p. 291% 

Kates — Commission power to suspend rates for new instrumentality 
— Telephones. 

8. The Commission may properly suspend a proposed rate for the 
use of “hand set” telephones since it is not a rate for a new service 
but merely a new instrumentality, p. 292. 

Rates — Telephones — Extra charge for new equipment. 

9. An additional rate for the functioning of new style equipment 
is proper.only to the extent of covering the extra cost of such service 
but any further charges for the purpose of discouraging the use of im- 
proved facilities and prohibiting subscribers from availing themselves 
of advancement in the art is a “luxury charge” and should not be per- 


mitted, p. 292. 
[January 25, 1928.] 


Proposep rates by telephone utility for use of “hand set 
telephones;” proposed rates declared unreasonable and new 


; 


rates set by Commission. 
Final Order 


By the Commission: On March 5, 1927, the Illinois Bell 
Telephone Company filed with this Commission rate schedules 
in which it proposes to place in effect in the several exchanges 
enumerated in the said schedules the charge of 50 cents per 
month for telephone hand sets. On March 7, 1927 and on 
March 9, 1927, the Southwestern Bell Telephone Company 
and the Belvidere Telephone Company, respectively, filed with 
the Commission similar schedules of rates. The Commission 
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being of the opinion that a hearing should be held concerning 
the reasonableness of the proposed rates the said schedules of 
rates were suspended and subsequently resuspended pending a 
complete investigation. 

On May 4, 1927, the Commission entered orders in Cases 
17254, 17286, and 17287 requiring the Lllinois Bell Telephone 
Company, the Belvidere Telephone Company, and the South- 
western Bell Telephone Company to appear before the Commis- 
sion and produce evidence to show what, if any, charge addi- 
tional to the existing exchange rates should be made for tele- 
phone service rendered by the use of hand sets. 

The matter came on for hearing before the Commission on 
May 24, 1927 and June 14, 1927, and oral argument was held be- 
fore the Commission on June 28, 1927. By agreement at the 
time of the hearing Docket Cases 17284, 17286, and 17287 were 
consolidated for hearing. In Docket Cases 17207, 17208, and 
17209, involving the matter of the application of the South- 
western Bell Telephone Company and the Llinois Bell Tele 
phone Company, respectively, for permission to place in etiect 
a rate of 50 cents in addition to the regular monthly charge for 
telephone hand sets, the evidence taken in connection with the 
consolidated cases, 17284, 7286, and 17287, was by stipulation 
and agreement made evidence of record in connection with each 
of the aforesaid cases. In view of the fact that the evidence 
in each of the aforesaid cases applies to all of the others the Com- 
mission will consolidate the entire group of cases for the pur- 
pose of entering an order. 

In connection with Docket Case 7209 the Illinois Bell Tele- 
phone Company filed an objection to the jurisdiction of the 
Commission and to the holding of a hearing in the matter under 
its suspension order of March 24, 1927, contending that the 
Commission had no power or authority to issue the said order 
of March 24th nor to hold a hearing thereunder because the said 
rate schedules filed by the company on March 5, 1927, did not 
set forth any change in rates but a rate for new class of serv- 


ice; further that the Commission’s order of March 24, 1927, 
suspending the said schedule of rates was not served upon the 
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company until April 12th contrary to the statute and, therefore, 
said order of suspension is void. 

[Immediately following the expiration of the 30-day period 
following the date of filing the Illinois Bell Telephone Com- 
pany placed in effect the said schedule otf rates for telephone 
hand sets and proceeded to install the said telephone hand sets 
at the rate quoted in the schedule now under consideration. The 
Southwestern Bell Telephone Company and the Belvidere Tele- 
phone Company, however, complied with the suspension order 
of the Commission and neither the Southwestern Bell Tele- 
phone Company nor the Belvidere Telephone Company have 
furnished any of these instruments. 

The Illinois Bell Telephone Company in answer to the cita- 
tion order of the Commission raised the same points of law as 
were raised in connection with the suspension order in Docket 
Case 17209, and also raised the further point that the respond 
ent is under no obligation to introduce evidence or make any 
showing as to the justness or reasonableness of the said rate and 
that the burden of proof is upon whomsoever avers or seeks to 
show that the said rate is unjust and unreasonable. By agree 
ment, however, at the hearing of May 24th the Lllinois Bell 
Telephone Company proceeded to submit proof to support the 
justness and reasonableness of the said rates preserving, how 
ever, its legal rights in connection with this contention should 
the ease be taken into the courts. 

The telephone hand set is a telephone instrument to be used 
in substitution of the ordinary wall or desk type telephone. 
The principal feature of the hand set is that it is so constructed 
that both receiver and transmitter are attached to a handle in 
such a way that when the receiver is placed to the ear the trans 
mitter is in a proper position for talking over the cireuit. A 
comparatively long cord on the unit, therefore, permits the con 
venient use of the hand set within a considerable radius of the 
stand. 

rhe evidence of record herein shows that the telephone hand 
set was first developed in 1922 but because of certain defects that 
appeared in the set some changes were found necessary and the 
set was not perfected until 1924. The company contends that 
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beeause of the limited number of sets available the rate must 
be made high enough to limit the use of this instrument to the 
subscribers who have a real need for this class of instrument. 
The record shows that the rate of 50 cents per month was de- 
cided upon after a number of conferences with representatives 
of the Illinois Bell Telephone Company, the American Tele- 
phone & Telegraph Company, and other ‘Bell’? Companies, and 
is designed to cover the extra cost to the company of furnish 
ing this particular class of instrument as well as to limit the 
demand for the same. The company contends that some addi- 
tional charge is necessary inasmuch as the cost to the company 
of furnishing service by means of the hand sets is in excess of 
the cost of the same service furnished by means of the wall or 
desk type instrument; that the supply of telephone hand sets 
for the next two years at least will be limited and the companies 
do not desire to be placed in a position of not being able to 
mect the demand for this class of equipment. It is the opin- 
ion of the company that if no additional charge is made for 
this particular class of equipment, the result would be that a 
large number of subscribers would immediately request the in- 
stallation of the telephone hand sets and as a result the present 
apparatus of the company which is still serviceable would be 
rendered useless. The rate as designed by the companies, there- 
fore, appears to serve a double purpose, first, to reimburse them 
for the excess cost of the use of hand set and second, to limit the 
number of applications for the new type of equipment by the 
imposition of a luxury charge. 

There has been no experience by any of the companies in this 
case with the use of hand sets by subscribers as this is a new in- 
strument just offered for the public use. Therefore, in order 
to prove the contention that it would cost more to maintain 
these hand sets than the regular tvpe of equipment usually fur- 
nished the companies through the evidence offered by the IIli- 
neis Bell Telephone Company resorted to estimates on several 
of the items such as maintenance, depreciation, administration ex- 
pense, uncollectible revenue, and taxes. Adding to these items 


the interest on the increased cost of this equipment over the usual 


equipment, the company’s exhibit sets forth that the addi- 
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tional cost will be between $4.09 and $4.15 per annum. The 
$4.09 is the company’s estimate as to the excess cost for hand 
sets not equipped with a dial, and $4.15 for sets equipped with 
a dial for use in connection with the so-called automatic ex- 
changes. No evidence was introduced to show that the use of 
this instrument offers or constitutes a class of service in any 
way different from that now being rendered by the present in- 
struments installed in the subscribers’ premises in the ex- 
changes operated by these companies. As to the matter of addi- 
tional cost for hand sets as set forth in this record it appears 
to be a matter of conjecture and the actual cost cannot be fully 
determined until the apparatus is actually used for a period of 
time. 

The company presented considerable evidence in support of 
its contention that the maintenance cost of the hand set would 
he $2.40 per annum or double the amount now expended for 
the maintenance of subscribers’ station equipment basing the 
estimate partly on the fact that the new hand set is more lia- 
ble to damage because of certain features of its construction 
which were pointed out in the evidence, partly because of the 
fact that a new piece of equipment due to defects that usually 
appear in actual operation occasions more maintenance expense 
for some time and also because of the fact that subscribers as 
a rule blame a new piece of apparatus for all of the trouble that 
may develop in the line. 

[1, 2] Much of the extra cost of maintenance appears to be 
based on the fact that this is a new piece of equipment which 
is likely to develop defects in operation. In contradiction to 
this, however, the evidence shows that the hand set was first 
built in 1922, that it passed through an experimental and de- 
velopment period of two years and that the instrument was 
perfected in 1924. The record contains no mention of any 
changes since that time and the set is referred to in the evidence 
as having been perfected and as being equal from a standpoint 
of operation to the present wall set or desk set equipment. It, 
therefore, appears unlikely that except from mechanical dam- 
age that may be done by the subseriber dropping the handle or 
the stand that the maintenance cost will greatly exceed that of 
P.U.R.1928C. 
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the present equipment. The fact that subscribers are prone to 
blame all of the trouble they may experience with the service 
to a piece of new equipment does not affect the maintenance 
cost of the station apparatus. If the trouble is on the lines, in 
the cable or switchboard, the cost of clearing it should be charged 
to the proper account regardless of where the subscriber had 
suspected the trouble to be. 

[3] Eliminating from the estimate elements just mentioned 
upon which undue weight appears to have been placed in arriv- 
ing at the additional cost of the hand set equipment it would 
appear that the extra maintenance would not be in excess of 50 
per cent of the cost of maintenance of the present apparatus or 
60 cents per annum excess. 

[4] In regard to the estimate of $1.10 which is the addition- 
al amount the company contends is required for depreciation 
the evidence does not show how this figure was arrived at ex- 
cept that it contains a statement that the life of the hand set 
would probably be shorter than that of the ordinary equipment 
now in service because of the fact that it is a new type of equip- 
ment which will probably be superseded within a short time by 
improved types. 

It appears unlikely in view of the fact that the instrument 
has gone through a development period and has been perfected 
before it was placed on the market for the public that the rate 
of depreciation will be higher because of the probability of the 
set being superseded within a short time by improved equip- 
ment. On the contrary the evidence would indicate that this 
being the latest development in telephone construction it should 
have a longer life than the present equipment. Assuming, 
however, that the hand set has the same life as the present equip- 
ment it would of course be necessary to set aside a slightly 
larger amount in dollars to cover this item of expense on ac- 
count of the higher cost of the instrument. Applying the cus- 
tomary rate of depreciation to the extra cost of the instrument 
results in an extra cost of approximately 55 cents per annum 
for depreciation as against $1.10 estimated by the company. 

[5] Administration expense in connection with the hand set 


according to the evidence presented herein will be 30 cents in 
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excess of the present administration expenses or double the ex- 
pense in connection with the present equipment. This evidence 
is supported only by statement to the effect that this expense 
\ ould be increased because a separate department would be nee- 
essary to handle orders for the telephone hand set equipment. 
[t is rather difficult to determine from the record just why the 
administration expense should double for the hand set equip- 
ment or why there should be any increase in this expense, the 
Commission, however, will use 50 per cent or 15 cents as the 
additional administration expense for the purpose of testing the 
rate. 

[6] There is undoubtedly a cost to the company in the form 


of interest on the aditional investment necessary to be mad 


e 
to furnish this type of instrument. This is estimated by the 
company to be between 64 cents and 68 cents per annum figured 
on a basis of 8 per cent of the additional investment required 
in this particular type of apparatus. Without passing on 
whether 8 per cent is the proper return on the additional invest- 
ment the Commission will use the estimates submitted by the 
company in connection with this expense. 

Uneollectible revenue, taxes, and Federal income tax the com- 
pany contends makes up the remainder of the $4.15 cost per 
annum. It is but an arithmetical computation to determine 
that the amount estimated to cover the extra expense of this 
group is 93 cents. So far as uncollectible operating revenix 
is concerned it bears a more or less detinite relation to the gross 
revenue and usually amounts to about 1 per cent of the gross 
revenue; therefore, this extra cost might be as much as 6 cents 
if the rate filed by the petitioner is approved. Any moditica- 
tion would reduce this item proportionately. Federal income 
tax, another item computed in the extra cost to the company is 
of course an item which depends upon the effect on the net in 
come of the company. If the extra charge made for this class 
of equipment is just equal to the increased expense there will be 
no increase in Federal income tax. If no charge should be per- 
mitted by the Commission, the amount of Federal income tax 
vould actually be less per station than for the present equip- 
ment because of the reduction in net income due to increased 
P.U.R.1928C. 
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expenses. Assuming that an additional charge of $6 per annum 
and an additional expense shown by the company, Federal in- 
come tax would amount to about 50 cents per year. This would 
leave 57 cents per year for extra taxes caused by the additional 
investment of about $8 in hand sets which appears to be in ex- 
cess of the requirements. 

[7] Inasmuch as some of the extra costs incident to hand 
sets are a direct function of the gross revenue and net income 
tle Commission will estimate the expenses on the assumption 
that an additional charge of $3 per annum will be made. As- 
suming 60 cents for additional maintenance, 15 cents for addi- 
tional administration expense, 55 cents for additional deprecia- 
tion, 64 cents for interest on the additional investment, and 30 
cents for taxes, we find the expenses that in no way depend upon 
the revenue or net income to be $2.24. Assuming a $3 addi- 
tional rate, additional expenses that depend on the gross reve- 
nue will be uncollectible revenue 3 cents, payment to American 
Telephone & Telegraph Company 4 per cent of additional gross 
revenue 12 cents, miscellaneous taxes 6 cents, making a total 
of 21 cents which when added to the other expenses hereinabove 
enumerated brings the total expense, except income tax, to 
$2.45. It is a matter of common knowledge that the Federal 
income tax is 134 per cent of the net income which in this case 
would be the additional charge of $3 minus the increased ex- 
pense of $2.45; therefore, 55 cents would be taxable at the 
rate of 135 per cent, making the extra cost due to this tax 6.4 
cents per annum. This makes the total expense $2.51 as against 
the company’s estimate of $4.09 for the station not equipped 
with a dial and $2.55 for stations equipped with dial as com 
pared with the company’s estimate of $4.15 for similar equip 


te 


ment. It, therefore, appears that with a $3 additional rate for 
this instrument the company would receive at least 49 cents 
per instrument per annum in excess of the cost of furnishing 
and maintaining this instrument. Inasmuch as the greater 
part of the cost is based on estimate and not experience the 


Commission will assume that $5 per annum is the additional 


cost of furnishing these instruments. 


Should the operating expense increase above the estimates 
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herein made or should the future experience of the companies 
prove that the expenses are in excess of such estimates the Com- 
mission will upon presentation of such evidence modify the rate 
herein authorized for telephone hand sets to conform with the 
additional cost of furnishing the said sets. 

(8, 9] The company in the evidence presented shows that 
telephone rates in general are not based on the cost of particular 
service for which a rate is charged; that in general it is neces- 
sary to have sufficient revenue to produce a fair return on the 
value of the property but it is not to the interest of the service 
and the subscribers as a whole to figure each particular rate on 
the cost of furnishing the particular service. 

The evidence further shows that the rate proposed is not 
made for the purpose of obtaining additional revenue and that 
the revenue to be derived from the application of this rate will 
be negligible. 

Representatives of the city of Chicago and the city of Peoria 
appeared as objectors herein and stated their position objecting 
to any rate in excess of that necessary to reimburse the com- 
pany for -the actual cost occasioned by the use of the hand set 
equipment. The objectors state that such a rate would relieve 
those subseribers who do not avail themselves of this particular 
class of instrument from making up a deficit due to the use of 
this equipment by other individuals. The city of Peoria con- 
tends, moreover, that any amount over and above the cost to 
the company of providing this additional equipment is unnec- 
essary. 

The Commission having carefully considered all of the evi- 
dence of record herein is of the opinion and finds: 

1. That the rate for telephone hand set as filed by the Iili- 
nois Bell Telephone Company, the Southwestern Bell Tele- 
phone Company, and the Belvidere Telephone Company is a 
rate for a new instrumentality and is not a rate for a new serv- 
ice. 

2. That the evidence in this case shows that a large part of 
the proposed additional charge, as filed by the companies herein 
for the use of the hand set is actually a luxury charge. 

3. That inasmuch as the said rate for telephone hand set is 
P.U.R.1928C. 
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not a rate for a new service the schedules filed by the said Illi- 
nois Bell Telephone Company, Southwestern Bell Telephone 
Company, and the Belvidere Telephone Company were prop- 
erly suspended by the Commission and that the Commission 
was acting within its jurisdiction in suspending the same. 

4. That the additional cost to the companies occasioned by 
the use of the telephone hand set as compared with the usual 
wall or desk type instrument will not be more than $3 per sta- 
tion per annum. 

5. That the rate for telephone hand set as set forth in the 
schedules filed with the Commission by the Illinois Bell Tele- 
phone Company, the Southwestern Bell Telephone Company, 
and the Belvidere Telephone Company is unjust and unreason- 
able and that the said schedules should be cancelled and an- 
nulled. 

6. That the petitioner should be permitted to charge an addi- 
tional rate to cover the extra cost of furnishing the hand set 
equipment but not make any further charge for the purpose of 
discouraging the use of the improved facilities and prohibiting 
the subscribers from availing themselves of any advancement 
in the art. 

7. That a rate of $3 per annum in addition to the regular 
rate for service is a just and reasonable rate for the use of the 
telephone hand set and should be authorized. 





INDIANA PUBLIC SERVICE COMMISSION. 


RE ASSOCIATED TELEPHONE COMPANY, 
[No. 8770.] 


Valuation — Cost of reproduction as evidence. 
1. While the cost of reproduction should be included as evidence 
of value of utility property it should not control to the exclusion of 


ether evidences of value, p. 296. 


Security issues — Necessity for valuation — Sale — Telephones. 

2. The Commission is not required to find a valuation of the prop- 
erty involved in a petition for the issuance of securities in view of its 
duties as outlined by a controlling law (Shively-Spencer Publie Utility 
Act, §§ 88-92), providing: “If the Commission shall determine that 
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such proposed issue complies with the provisions of this act, such au- 
thority shall thereupon be granted,” p. 297. 
Consolidation, merger, and sale — Evasion of state law — Tele- 


phones. 


, 


3. A purported purchase of domestic telephone property by a do- 


mestic company controlled through the holding of over 50 per cent of 
its stock by a foreign company and apparently incorporated to meet 
in form only the requirements of a law (Shively-Spencer Public Utility 
Act, § 99) providing that no interest in domestic utilities should be 
granted or transferred except to domestic corporations or citizens, is 
an evasion and, therefore, a violation of such section, p. 297. 


Consolidation, merger, and sale — Local and nonresident manage- 
ment — Telephones. 
Discussion of the relative advantages of local management as com- 
pared with nonresident management incident to consolidation, p. 299. 


[January 28, 1928.] 


Resusmisston by Cireuit County Court of a cause to the 
Commission for final determination of the record upon such ad- 
ditional and new evidence as was presented in the court pro- 
ceedings; Commission finds in the transeript submitted no rea- 


son to alter, modify, or rescind previous order. 


Singleton, Chairman: ‘Th:s cause was filed with the Pub- 
lie Service Commission of Indiana December 4, 1926, seeking 
authority for the Associated Telephone Company of Indianap- 
olis, Indiana, to purchase the telephone properties of the follow- 
ing companies and of said companies to sell said properties to 
the Associated Telephone Company. The names of the com 
panies operating the telephone properties involved are: Woi- 
eott Telephone Company, Wolcott, Indiana; Western Indiana 
Telephone Company, Goodland, Indiana; Starke County Tele 
phone Company, North Judson and San Pierre, indiana; 
Mount Avr Telephone Company, Mount Ayr, Indiana; Klon- 
dike Telephone Company, St. Joseph, Indiana; Lapaz and 
Lakeville Telephone Company, Lapaz, Indiana; Bremen Home 
Telephone Company, Bremen, Indiana, and Tyner Telephone 
Company, Tyner, Indiana. 

Formal order was promulgated by the Commission denying 
the prayer of the petition. Notice of appeal was duly filed with 
the Commission and, in accordance therewith, transcript of the 


P.U.R.1928C. 


XU 








RE ASSOCIATED TELEPHONE CO. 295 


proceedings had before the Commission was. filed with the 
Marion county circuit court in compliance with notice of ap- 
peal and in conformity with the law. e 

The Marion county circuit court heard evidence introduced 
by appellants and evidence introduced by protestants, the pro 
testauts being some of the telephone companies that had contract- 
ed to sell their properties to the Associated Telephone Company 
and some of the communities served by the telephone companies 
that had agreed to sell. The agreements to sell were in the 
form of options, and these options were a part of the record in 
the proceedings before this Commission. 

The Honorable Judge of the Marion county circuit court 
caused to be made a transcript of the proceedings in his court 
and caused said transcript to be referred to this Commission in 
order that the Commission might determine, in view of the 
evidence contained in said transcript, whether it would alter, 
amend, or rescind the order previously promulgated and from 
which appeal had been taken. This transcript has been studied 
carefully the purpose of such study being to discover evidence 
introduced in the Marion county circuit court that is new and 
in addition to evidence previously introduced before the Pub- 
lic Service Commission. The principal disclosure of this study 
is that new witnesses were introduced rather than new evidence. 
For example, the appraisal made by the Public Service Com- 
mission’s engineers in November, 1926, showed the depreciated 
value of the eight properties involved in this cause on the basis 
of cost of reproduction to be $270,584. Upon the request of 
appellants that the chief engineer of the Public Service Com- 
mission be prepared to testify in the proceedings before the 
court, the engineering department of the Commission applied 
to said appraisal prices as of November, 1927, with the result 
that the present value of the properties, on the basis of cost of 
reproduction resulting from the application of such prices, was 
$273,000—an increase of less than $3,000. Similar appraisals 
on a similar basis by J. G. Wray & Company, utility engineers 
of Chicago, Illinois, expressed the depreciated value of the 
property at $340,332. This sum was comparable with $35s,- 


655 as of the corresponding period in 1926. These figures dis- 
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close that J. G. Wray & Company and the Commission’s en- 
gneers agreed reasonably well as to the increase in cost of 
properties from November, 1926, to November, 1927, resulting 
from fluctuation in prices of poles and’ wire. 

It should be remembered that utility engineers follow the 
custom that 15 per cent of the value of physical property in 
publie utilities should be added to the value of such property 
as construction overheads, meaning thereby interest during con- 
struction, taxes during construction, omissions in inventory, con- 
tingencies, ete. In the depreciated value of appraisals submitted 
by the Commission’s engineers the 15 per cent herein referred to 
amounted to $34,521. The per cent used by J. G. Wray & Com- 
pany to cover construction overhead was 143 per cent, being 
one-half of 1 per cent less than that used by the Commission 
engineers. While the two corps of utility engineers were in 
practical agreement upon the items of inventory and while they 
were also in practical agreement on current prices of materials 
und while the per cent allowance for construction overheads 
by J. G. Wray & Company was slightly less than such allowance 
by the Commission’s engineers, yet the cost of reproduction de- 
preciated by J. G. Wray & Company was $67,352 more than the 
cost of reproduction depreciated by the Commission’s engineers ; 
that is to say that one engineering firm of high standing reached 
a cost of reproduction depreciated a little more than one-fifth in 
excess of the cost of reproduction depreciated reached by an- 
other corps of engineers in good standing. 

[1] It is agreed by all who have to do with publie utility 
properties that cost of reproduction is one evidence of value 
of the property. The tendency has been and is to state that 
cost of reproduction is not the sole evidence of value, but to 
make it the sole evidence of value by ignoring other evidences 
of value. This Commission does not believe that cost of re- 
production should be excluded as evidence of value of utility 
property, nor does it believe that cost of reproduction should 
control to the exclusion of other evidences of value. 

The evidence introduced before the Marion county circuit 
court upon this question was practically the same as that intro- 
duced in hearing before the Public Service Commission prior 
P.U.R.1928€. 
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to appeal. For example, the present value as expressed by J. 
G. Wray & Company in hearing before the Commission was 
$538,655; before the Marion circuit court $340,332—not a 
difference of great consequence in the sums involved. The pres- 
ent value expressed by the Commission’s engineers in hearings 
before the Commission was $270,584; before the Marion coun- 
ty circuit court $275,000—not a difference of much conse- 
quence in view of the sums involved. 

[2] The appellants have contended that the Commission 
erred in not finding in previous order a value of the property 
involved, that the duty of the Commission was more or less 
perfunctory. The Commission does not share that view. The 
Shively-Spencer Public Utility Act does not disclose such view 
to the Commission. Sections 88 to 92, inclusive, of said act 
have been examined to discover such requirement and such dis- 
covery has not been made. Section 92 of said act says: “If 
the Commission shall determine that-such proposed issue com- 
plies with the provisions of this act, such authority shall there- 
upon be granted,” ete. 

The Commission holds that, in the instant case, the request 
for authority to issue securities does not comply with the Shive- 
ly-Spencer Public Utility Act, as is shown by the following facts 
from the record in this cause: 

[3] The petitioner, the Associated Telephone Company, pur- 
ports to be the company that proposed to operate the properties 
if permitted to buy said properties. Mr. J. G. Wray, of J. G. 
Wray & Company, utility engineers of Chicago, has been and 
is the principal figure in the proceedings in connection with 
this cause. Mr. Wray owns stock in the United Telephone 
Company, a Delaware corporation. The United Telephone Com- 
pany owns more than 50 per cent of the stock of the Associated 
Telephone Company. In the first hearing of Cause No. 8712 
(see P.U.R.1927C, 577) in which the Associated Telephone 
Company was the petitioner for authority to buy, Mr. Wray 
testified that his firm of engineers was to perform the duties 
of engineers and other duties in connection with the operation 


of these properties, and would receive 2} per cent of the 
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gross receipts as compensation for performing those duties. In 
a later hearing of the same cause Mr. Wray testified that 
Lis tirm of engineers had such agreement with the United 
Te lephone Company as to its subsidiaries outside of Indiana, 
but the 23 per cent plan of compensation had been abandoned 
as to subsidiaries within Indiana, because it had been found 
that the Public Service Commission of Indiana was _ un- 
friendly to that plan of compensation for such services; that 
instead of 2} per cent of the gross receipts to be taken as com 
pensation for such services, specific compensation would be 
made for specific services rendered; also, that the United Tele 
phone Company had assured him or his firm that it would use 
its influence to cause its subsidiaries to employ his firm to do 
such things as it should be found qualified to do in connection 
with the operation of such subsidiary companies. In view of 
the fact that the United Telephone Company owns more than 
D0 per cent of the common stock of the Associated Telephone 
Company, such assurance by the United Telephone Company 
is equivalent to an order to the Associated Telephone Company 
to do the things suggested. 

The Commission believed prior to the promulgation of pre 
vious order in this cause and believes now that it is warranted 
to conclude from the evidence offered by Mr. Wray and those 
associated with him that specific compensation for specific ser 
ices rendered would amount to approximately 23 per cent of 
the gross receipts, as originally agreed upon; that the United! 
Telephone Company, a Delaware corporation, is the real peti 
tioner to buy in this eause and that the Associated Telephone 
Company is intended to meet, in form only, the requirements 
of Indiana law. 

Section 99 of the Shively-Spencer Public Utility Act is: 

“No license, permit, or franchise to own, operate, manage, 
or control any plant or equipment of any public utility shall 
be hereafter granted or transferred except to a corporation 
duly organized under the laws of the state of Indiana or to 
a citizen of such state.” 

But for this section of the aet the Commission is convinced 
by the evidence of record that the Associated Telephone Com- 
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pany would not have been organized. Therefore, the Commis- 
sicn is convinced that a nonresident corporation has attempted 
to secure ownership and the right to operate the telephone prop- 
erties involved in this cause indirectly and in violation of the 
section of the Publie Service Commission Act quoted above 
and of other sections of said act. 

During the hearing before the Commission and during the 
proceedings in the circuit court the petitioner to buy stressed 
proposal to improve the service in the various exchanges in- 
volved in this cause. This matter was developed a little more 
particularly in the court proceedings than before the Commis- 
sion, and said improvement of service was based upon: 

(1) Better engineering and better construction. 

(2) The use of better materials in construction. 

(3) The use of better maintenance. 

(4) The installation of proper operating methods and the 
better training of switchboard operators. 

As to No. 1, there has been no evidence in either Commis- 
sion or court proceedings that better engineering and better con- 
struction is needed. On the contrary almost all the evidence 
introduced was to the effect that the equipment is good and ren- 
ders adequate service. 

For the same reasons the introduction of better materials 
has not been shown to be either required or a prudent invest- 
ment. 

Similarly, the reasons underlying consideration given to Nos. 
1 and 2 above are equally applicable to No. 3. 

As to proper operating methods, ete., the Commission be- 
lieves that the purposes intended to be accomplished by tele- 
phone properties of the size of the properties involved in this 
cause can be accomplished much better by the operating meth- 
ods now in existence than by the operating methods suggested 
by the petitioners to purchase. For example, the local manage- 
ment is now in personal contact with the operators at the switch- 
board, with the linemen and with the patrons. There was no 
suggestion during the hearing before the Commission or before 
the court that this method had not operated successfully. On 


the contrary, the evidence of several witnesses was that such 
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method had been completely successful. The manager of each 
plant now knows the number of operators required to serve the 
patrons of his plant. Mr. Boyd, an expert witness introduced 
by petitioners to testify as to method for improving the plan 
of operation, confessed his inability to state the number of 
operators necessary to serve adequately a given number of sub- 
scribers and referred the court to Mr. Wray, who appeared 
principally as an expert engineer in the court proceedings. 
The Commission is convinced that the location of the manager 
for all of those properties and properties involved in the other 
two causes similar to this cause at a central point, and the con- 
trol of all of said properties to be exercised by mail and through 
assistants would tend to reduce the efficiency of operation be- 
low the standard that has been attained by the present owners 
and managers of these properties and existing methods. The 
Commission believes also that the operation proposed must be 
more expensive in some respects than the plan of operation now 
in existence. This statement is made in view of the evidence 
introduced by petitioners to buy, that unified method of opera- 
tion proposed would result in net savings. Such savings are 
usually made on paper rather than realized in practice. 

It is the history of such methods that centralized manage- 
ment does not result in lower property values due to better en- 
gineering and does not result in lower operating expenses. As 
the plants are now operated, cost of engineering is included 
with and covered by other costs of operation. As proposed, the 
cost of engineering would be increased to the maximum and ex- 
pert engineering witnesses introduced to sustain the increase. 

The Commission is convinced that utility property value is 
not a matter of record made by expert testimony, but a matter 
of judgment resulting from the study of expert testimony and 
the study of other testimony that is less expert but equally fa- 
miliar with operating practices and results. Likewise, the Com- 
mission is convinced that its judgment must be used in deter 
mining its conclusions as to whether centralized management 
will result in better maintenance, better operating methods, 
lower property values, ete., and that such judgment should con- 
sider both the expert testimony introduced in hearing and the 
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testimony of practical men who do not claim to be experts in 
theory, as well as the experience of the Commission in similar 
Cases, 

In the instant case the Commission feels that authority to 
purchase would result in the following state of facts: 

1. That the operation of these properties would be put in 
the hands of the United Telephone Company as a nonresident 
corporation, as the real operator of these properties. 

2. That such result is contrary to law. 

3. That such result is contrary to proper practice. 

4. That such result would be followed by an application for 
increase in rates. 

5. That such showing could be made in such application for 
increase in rates that the Commission could not lawfully deny 
it. 

The Commission believes that: 

1. The continuance of the operation of these properties as 
separate units as now operated is the most economical, most ef- 


ficient, and most satisfactory method of operating telephone 
units of such size. 

2. The service being rendered now by these properties is ad- 
equate and satisfactory. 

3. The Commission has neither authority of law nor reason 
on account of successful operation of the properties to authorize 
the prayer of petitioners. 

4. Sound public policy would be ruthlessly trampled upon 
if the prayer of the petitioners should be granted. 

It is therefore ordered by the Public Service Commission of 
Indiana that the Honorable Judge of the Marion county cireuit 
court be and he is hereby informed that the Commission finds 
in the transcript submitted by him no reason to alter, modify, 
or rescind its previous order in this cause, approved July 1, 


1927. 


McCardle, Ellis, Harmon, McIntosh, Commissioners, concur. 
P.U.R.1928C, 
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TOWN OF LADOGA 
v. 
LADOGA MASONIC BUILDING COMPANY, 
[No. 9111.] 
Rates — Metered service — Separate service for offices. 

A rule of a municipal plant that all consumers of electric current 
for commercial purposes shall be served through separate meters was 
ordered to be annulled in view of the hardships and injustice that would 
result to public utilities and to operators of office and apartment build- 
ings, and in view of the further fact that the amount involved could 


not possibly have been more than 6 cents a year per customer. 
[February 3, 1928.] 

Petition by municipal utility for approval of a rule requir- 
ing separate meters in accordance with ordinance; rule disap- 
proved. 

Appearances: Edwin Barnard, Member Board of Trustees, 
Ladoga, for petitioner; Robert W. Marks, Attorney, Ladoga, 


John M. Stanley, Director and Treasurer of Ladoga Masonie 


Building Company, Ladoga, for respondent. 


Singleton, Chairman: On October 1, 1927, the town of La 
doga, Indiana, through the members of its town board, tiled 
with this Commission its formal petition as a public utility in 
charge of and operating the municipal electric utility owned 
and operated by the town of Ladoga. The petition recited that 
on June 1, 1926, the board of trustees of said town approved 
an ordinance providing “that all consumers of electric current 
for commercial purposes shall be served through separate me- 
ters.” 

On October 7, 1927, the respondent filed its formal answer 
to said petition, to which was attached and marked Exhibit 
“A” a letter from the tariff department of the Publie Service 
Commission to the town elerk of Ladoga. This letter was dated 
June 11, 1926, and marked “T. B. 1988” and refers to the rule 
sought to be filed by the town of Ladoga with the tariff bureau 
of the Public Service Commission in conformity with the ordi- 
nanee referred to above. This letter to the chief of the tariff 
department of the Commission rejected the offer to file said 
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rule. However, on October 14, 1926, said rule was filed as a 
part of another rule affecting charges to be made thereafter for 
current to refrigerators, battery chargers of multiple battery 
type, such as Tungar rectifiers and motor generators. 

On January 25, 1928, the representatives of the parties in- 
terested in this rule, pro and con, came to the rooms of the Com- 
mission in response to formal notice to consider this rule. Those 
appearing were Robert W. Marks, attorney, Ladoga; Edwin 
Parnard, member of the towr board of Ladoga, and John M. 
Stanley, director and treasurer of the Ladoga Masonie Build- 
ing Company, respondent in this cause. While the hearing was 
informal it was intended to and served to develop the facts in 
connection with the effect of this rule. 

In all of the larger cities in Indiana are oftice buildings in 
which the custom of operation, as to charges for eleetrie cur- 
rent to occupants of office rooms, is not uniform. In some in- 
stances the proprietors of the building rent or lease the office 
rooms at fixed rates of rental, including heat and electrie cur- 
rent; in some instances the heat is supplied by a central heat- 
ing plant which is a public utility, the sanie as the electric plant 
in Ladoga is a public utility. Many apartment buildings in the 
larger cities are occupied under lease of a similar nature. Said 
office buildings and apartment buildings usually include in the 
rental price water, which is obtained from a public utility and 
the charge for which is included in the rental price paid by the 
tenant. 

The Commission is convinced that it would be impracticable 
to require the occupant of each apartment in an apartment build- 
ing or the occupant of each suite of office rooms in an office 
building to be supplied with a water meter and to pay for the 
water used at meter rates. The Commission believes the same 
would be true of heat furnished by the owner of an apartment 
building or office building, such owner having obtained supply 
of heat from a central heating plant which is a public utility. 
The Commission is not able to distinguish between the practi- 
cability and the justice of this rule as applied to water and cen- 
tral heating plants, and the same rule applied to buildings in 


the use of electrical energy. 
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If the rule sought to be applied by the town of Ladoga in the 
instant case should be sustained, it would result in a grave in 
justice to a great number of public utilities and to a great num 
ber of operators of office and apartment buildings in many cities 
in the state of Indiana. If this rule should be made applicable 
in the town of Ladoga it should, in fairness and in justice, be 
made applicable to all other cities and towns in the state of In- 
diana. The principle involved is of much greater consequence 
than the amount of money involved. 

The amount of meney involved was considered during the 
hearing by the Commission, and this amount being appraised 
at the maximum (according to the estimate of all persons pres- 
ent) cannot possibly involve more than six cents per calendar 
year per customer of the Ladoga electric plant in the town of 
Ladoga. 

Having considered all the facts involved, the Commission is 
convinced that the rule filed by the town board of Ladoga un- 
der date of September 29, 1926, and bearing the file mark of 
the Public Service Commission as of October 14, 1926, should 
be altered by striking therefrom the following: “And be it 
further ordained that all consumers of clectric current for com 
mercial purposes shall be served through separate meters.” It 
will be so ordered. 

It is therefore ordered by the Public Service Commission 
of Indiana that the town of Ladoga, Indiana, a public utility 
operating an electric plant, be and the same is hereby directed 
to strike from its rules and regulations all parts thereof that 
require the respondent herein, the Ladoga Masonic Building 
Company, to cause or permit the tenants of its office rooms and 
lodge rooms to be served electrical energy through separate me- 
ters. The town of Ladoga, as a public utility operating an elec- 
tric plant for the service of the public, is hereby directed to file 
with this Commission a new rule that will eliminate from the 
rule filed with this Commission October 14, 1926, the follow- 
ing language: “And be it further ordained that all consumers 
of electric current for commercial purposes shall be served 
through separate meters.” 

McCardle, Ellis, Harmon, Commissioners, concur. 

P.U.R.1928C. 
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INDIANA PUBLIC SERVICE COMMISSION, 


RE A. & M. TELEPHONE COMPANY OF NORTH MAN- 
CHESTER 
[No. 9115.] 
Rates — Telephones — Optional flat toll rates. 
An optional flat rate in lieu of 5 cents per call was established be- 
tween the patrons of certain exchanges with the consent of the utility 


at a charge of $1 per month where the number of monthly calls on the 
5-cent basis exceeded such amount. 


[January 13, 1928.] 
Preririon to eliminate free service and establish toll charge; 
granted. 
Appearances: L. C. Loughry, Attorney, for petitioner; Bow- 
ers, Fightner & Bowers, Attorneys, by Fred Bowers and Milo 
Fightner, for respondents. 


McIntosh, Commissioner: On October 7, 1927, the A. & 
M. Telephone Company of North Manchester, Indiana, filed 
its petition with the Public Service Commission of Indiana for 
the elimination of free toll service between certain towns main- 
taining exchanges connecting with the North Manchester ex- 
change. 

Pursuant to notice to interested parties, a hearing was held 
on said petition on December 15, 1927. 

Evidence was offered by the A. & M. Telephone Company 
tending to show that acceptable and reasonable service could 
not be given to the patrons of said exchange so long as there 
was free service between the towns of North Manchester, Lake- 
ton, Akron, Disko, Silver Lake, Sidney, Bippus, Luther, Ur- 
bana, and South Whitley. That the existence of free service 
induced, in addition to the business calls, many visiting talks 
which continued for an unreasonable length of time. 

After reviewing the evidence in the above cause, and the con- 
sideration of briefs furnished by the petitioner and the protes- 
tants, through counsel, the Conimission is of the opinion that a 
nominal charge for service between the aforesaid exchanges 
might not work a great hardship upon the patrons and that the 


service would be more adequate and acceptable to said patrons. 
P.U.R.1928C. 20 
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It is the opinion of the Commission that a 5-cent toll rate 


should be established for three minutes’ talk and 2 cents for 
each additional minute, this rate to be applicable to tolls from 
Akron, Disko, Silver Lake, Sidney, Bippus, Luther, Urbana, 
and South Whitley. 

By representations made by the petitioner to the Commis 
sion, Laketon is to be taken in as a part of the North Manches- 
ter telephone svstem, and shall be free from tolls, provided, 
however, that any patrons of the Laketon exchange who do not 
wish to be included in the North Manchester service may, at 
their option, go to any other exchange available. This trans- 
fer of Laketon subscribers through the North Manchester ex- 
change shall be accomplished at the earliest date possible, not 
later than May 1, 1928, and no telephone tolls shall be charged 
to the Laketon subscribers pending this rearrangement. 

By consent of the A. & M. Telephone Company, an optional 
rate in lieu of 5 cents per toll shall be offered to the patrons 
ot the exchanges hereinbetore set out, said optional rate to be 
$1 per month for all toll charges to and from the exchanges 
hereinbefore named. It is understood by this optional propos- 
al that anvone whose toll charges shall exceed $1 per month 
on a basis of 5 cents per call for three minutes and 2 cents per 
minute for each additional minute, may agree to pay $1 in lieu 
of the amount chargeable on the 5-cent basis. It is understood 
that the 5-cent toll charge shall apply only to North Manchester 


and the exchanges hereinbefore set out. 


Singleton, McCardle, Ellis, Harmon, Commissioners, concur. 





MAINE PUBLIC UTILITIES COMMISSION, 


RE BUCKFIELD WATER, POWER & ELECTRIC LIGHT 
COMPANY. 
[U-977.] 
Sale — Factors to be considered. 
1. Considerations guiding the Commission in approval of sale of 
utility property are the legal right of the purchaser to acquire the 
P.U.R.1928C. 
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property and the effect of the consolidation or sale upon public interest 
with respect to rates or service, including the petitioner’s capacity to 
serve its present territory, meet its obligations, and arrange for efficient 
management, p. 308. 

Sale — Determination of capitalization — Determination of rate base 
— Electric utility. 

2. It is not necessary in the approval of a petition for the sale of 
utility property to determine in any way what portion of the property, 
if any, may be capitalized or will be recognized as a basis for rate- 
making purposes where the petitioner presents neither the issue of 
securities nor the fixing of rates, p. 308. 

[January 11, 1928.] 


AppricaTion of an electric utility for authority to sell prop- 
erty; approved. 

Appearance: Cook, Hutchinson, Pierce & Connell, attorneys 
for petitioner. 


By the Commission: The Buckfield Water, Power & Elee- 
tric Light Company, a publie utility, seeks authority to sell its 
entire property including all pipes laid in the ground, hydrants 
set, and dams built within the limits of the town of Buckfield, to 
the Buckfield Village Corporation. Upon notice ordered by the 
Commission and complied with, a public hearing in this matter 
was held at the municipal building in the city of Portland, on 
January 4, 1928 at 9 o’clock in the forenoon. 

The petitioner was organized under the provisions of Chap. 
267 of the Private and Special Laws of Maine for the year 1903, 
as amended by Chap. 216 of the Private and Special Laws of 
1905. Section 3 of said Chap. 267 ordains: 

“The business to be carried on by said company shall be to 
furnish water for the extinguishment of fires and tor domestic, 
sanitary and municipal uses, to said village of Buckfield and 
vicinity and the inhabitants thereof, to create, sell, and lease 
water power for manufacturing purposes, to furnish electric 
lights for lighting streets of said village and to dispose of electric 
light to individuals and corporations.” 

The Commission in case U-108 authorized the Buckfield Wa- 
ter Power & Electric Light Company to sell so much of its prop- 
erty, rights, franchises, and privileges as were used by it in 


generating and distributing electricity, except its water motor, 
P.U.R.1928C. 
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to the Turner Light & Power Company, a public utility amen- 
able te the jurisdiction of this Commission. 

The Buckfield Village Corporation was incorporated under 
the provisions of Chap. 58 of the Private and Special Laws of 
Maine for 1887, and its charter was amended by Chap. 15 of th 
Private and Special Laws of 1927. Under § 1 of the last act, it 
was “. . . authorized and empowered to install a municipal 
water system for the purpose of supplying the Buckfield Village 
Corporation, the inhabitants of said village corporation and in- 
habitants of the town of Buckfield with pure water for domestic, 
industrial, manufacturing, sanitary, and municipal purposes, in- 
cluding the extinguishment of fires and all other purposes which 
the said corporation may need water for, . . .” 

Section 7 of said Chap. 15 ordains: 

“Said Buckfield Village Corporation shall purchase all the 
pipes laid in the ground, hydrants set, dams built, and the en 
tire property of the Buckfield Water Power & Electrie Light 
Company, within the limits of said town of Buckfield, ig 

[1] The principles in the case before us have been previously 
considered, -and we have held that considerations guiding the 
Commission in matters of this kind are: 

(1) The legal right of the purchaser of the new corporation o1 
utility to aequire and hold the property affected by the consolida- 
tion, merger, or sale. 

(2) The probable effect of the consolidation, merger, or sale, 
with reference to service in the territory affected; and 

(3) The probable consequences of the sale, so far as the in- 
terest of the public is concerned with reference to rates, and any 
other particulars by which the publie might be affected, includ- 
ing,— 

(a) Petitioner’s capacity to serve its present territory. 

(b) To meet its obligations to present securities holders. 

(c) Improvement of service, diminution of cost of manage 
ment and operation. 

Re Bar Harbor & U. River Power Co. (anno.) P.U.R.1923C, 
302; Re Bridgton Water & Electric Co. U-657; Re Bangor R. & 
Electrie Co. P.U.R.1925E, 705. 

[2] As the petition presemts neither the issue of securities nor 


P.U.R.1928C. 
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the fixing of rates, it is not necessary for us, at this time, nor do 
we determine in any way what portion of the property, if any, 
which is the subject of sale, may be capitalized or will be recog- 
nized as a basis for rate-making purposes. Re Central Maine 
Power Co. (Me.) P.U.R.1916A, 932; Re Citizens Light & P. Co. 
(Ohio) P.U.R.1915A, 510; Re Bar Harbor & U. River Power 
Co. supra; Re Bridgton Water & Electrie Co. supra; Re Bangor 
R. & Electric Co. supra. 

The petitioner has taken proper corporate action to effectuate 
its purposes. The Buckfield Village Corporation should take 
proper corporate action, binding itself to assume the duties to the 
public now incumbent upon the petitioning company. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES, 


RE BOSTON CONSOLIDATED GAS COMPANY. 
[D. P. U. 3031.] 
ates — Service charge — Items covered — Pipe maintenance. 

A service charge purporting to allocate to the customers their pro- 
portionate burden of the maintenance of the distribution system was dis- 
approved because it was largely .theoretical and might, -in its final 
analysis, be no more equitable than absorbing this cost in the commodity 
price. 


[February 28, 1928.] 


Petition of customers of a gas company against a new 
schedule of rates; disapproved. 


By the Commission: This is a petition of gas consumers of 
the Boston Consolidated Gas Company objecting to a schedule 
of rates filed by the company on November 18, 1927, the proposed 
rates establishing a service charge of $1 a month, with a com- 
modity rate of 85 cents a thousand cubie feet. It is contended 
by the company that $1 a month constitutes not more than the 
proportionate cost of each customer to the company standing 
ready to serve the customer and that this cost ought to be borne 
by the customer whether or not he in fact uses any gas. It is as 


serted that, whereas under the present rates for gas this cost must 
P.U.R.1928C. 
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he absorbed by what is charged for the commodity, a very large 
part of the customers are being carried by the rest of the cus- 
tomers, and as a result the company is obliged to charge the 
profitable customers for gas more than they should be charged. 
This, it is asserted, hampers the company in the development of 
its business, as it prevents the company from making rates to 
meet the competition of other fuels in the industrial field which 
the company could do if all customers paid to the company what 
it cost to serve them. : 

That there is a cost to the company of standing ready to serve 
that can be directly attributable to a customer we recognize. 
Thus, if the company had never connected a customer who uses 
little or no gas with its distributing mains, the company would 
save the interest, maintenance, and depreciation charges upon the 
service pipes from the mains into the customer’s premises and 
upon the meter therein installed. It would also save taxes upon 
this investment and the cost of reading the meters and keeping 
the customer’s accounts and billing and collecting the amounts 
due from the customer. These costs, in our opinion, do not ex 
ceed, materially, 50 cents a month per customer. To go further 
involves one in the field of speculation as to what proportion of 
the distributing cost is due to each customer. We think it ob 
vious that this cost is not substantially the same as to all custom 
ers. For example, a customer served by a main which runs but 
a short distance from the company’s gas holder and which serves 

large number of customers does not throw the same burden up 
on the company as does a customer at a greater distance from the 


plat 


t who is served by a main which serves a much less number 


of customers. Thus, a service charge which attempts to allocate 
to the customers their proportionate burden of the maintenance 
of the distributing system must of necessity be largely theoretical 
and may, in its final analysis, be no more equitable than absorb 
ing this cost in the commodity price. We do not intend to assert 
that a charge to the customers of a proportionate part of the cosi 
of the distributing system or even the manufacturing plant may 
not at times be justified or be advisable. Practical considerations 
mav even dictate such a method of charging. Moreover, a de- 


ind charge may often be justified. What we do think, however, 
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is that there is no such condition confronting the Boston Con- 
solidated Gas Company at the present time as warrants such a 
radical change in practice as is proposed by the company. It is 
unnecessary to consider the advisabilitv of allowing a service 
charge covering those costs of maintenance of the service that can 
he directly attributed to each customer and to him alone, as the 
company has indicated to us that unless a service charge of 75 
cents be approved it prefers to impose no service charge at all. 

After notice and a public hearing and consideration, it is 
ordered, that the schedule filed by the Boston Consolidated 
Gas Company on November 18, 1927, to become effective 
January 1, 1928, which schedule was suspended by the Depart- 
ment until March 1, 1928, is disapproved and disallowed, and 
it is further ordered, that said schedule be and hereby is can- 
celled, and that the rates in existence at the time of the filing of 
said schedule remain in effect. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE MIDWEST TRANSIT COMPANY, INCORPORATED. 
[Case No. 5505.] 


Monopoly and competition — Existing carriers — Motor vehicle. 

1. A certificate to operate a motor utility was denied where the 
evidence at the hearing thereupon showed that authorized motor utili- 
ties operating between the points proposed in the application and ren- 
dering satisfactory and dependable service were carrying only one-third 
of their capacity, and that railroads operating between the same points 
were also suffering from marked lack of patronage, p. 319. 

Certificates of convenience and necessity — Reason for refusing — 
Unsound financial character of applicant, 

2. A certificate of convenience and necessity to operate a motor 
utility was denied to an applicant owning no property of its own witb 
which to conduct motor bus operation, the Commission being unable 
to find that it was likely to render a permanent, satisfactory, and de- 
pendable service, p. 319. 


Monopoly and competition — Unnecessary duplication of service — 
Automobiles. 
3. The authorization of additional carriers is not only unneces- 
P.U.R.1928C. 
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sary but demoralizing and harmful, where adequate provision has been 
made for motor bus transportation between two important points, p. 
319. 

Monopoly and competition — Protecting rights of existing carriers — 
Motor utility. 

4. When a necessity for additional passenger transportation facili 
ties between two points develops such service should be furnished by 
existing rail and motor companies operating between those points, un- 
less it should appear that they are unable or unwilling to furnish such 
additional facilities, p. 320. 

Certificates of convenience and necessity — Operation in good faith 
prior to regulatory act — Motor utility. 

5. The claim of an applicant for a certificate that it was operating 
motor cars on the route and between the points proposed in its appli- 
cation prior to the effective date of regulatory legislation was held not 
to entitle it to a certificate under the statutory exemption of carriers 
operating in good faith prior to such legislation where there was no 
evidence that such service was either satisfactory or dependable at that 
time, p. 320. 

[December 1, 1927.] 


AppticaTIon of a motor utility for a certificate of convenience 
and necessity to operate between St. Louis and Kansas City, Mis- 


souri; dismissed. 
Ing, Commissioner: 


Statement: 

On October 1, 1927, the Midwest Transit Company, Inc., 
filed with this Commission an application for a certificate of 
convenience and necessity to operate as a motor carrier over 
U. S. Highway No. 40 between the cities of St. Louis and Kan- 
sas City, Missouri. The applicant states that it is now engaged 
as a motor carrier between said cities and over said highway, and 
was so engaged on the first day of December, 1926, and for a 
long time prior thereto; that it is also engaged in operating a 
motor bus line between St. Louis and Chicago, and between St. 
Louis and Detroit; that it has connecting carriers transporting 
its passengers from Kansas City west to Omaha, and that the 
route from St. Louis to Kansas City is a necessary and integral 
part of its transportation system. The applicant alleges that it 
is'a corporation organized and existing by virtue of the laws of 
the state of Missouri, and maintains offices at 1801 Washington 
P.U.R.1928C. . . 
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avenue, in the city of St. Louis, and at 1335 Main street in the 
city of Kansas City, Missouri. 

The applicant gives the mileage over the highway and through 
the various cities it traverses; gives the schedule of its fares and 
time of operations; designates the railroads and motor carriers 
that operate between St. Louis and Kansas City, and between 
some of the points along the route between said cities, and avers 
that the service now being rendered by it, and that it proposes to 
render in the future, is necessary and convenient for the accom- 
modation of a large portion of the traveling public. 

Answers were filed by the Chicago, Burlington & Quincy Rail- 
road Company, the Missouri Pacific Railroad Company, Chicago, 
Rock Island & Pacific Railway Company, and the Wabash Rail- 
way Company; and appearance at the hearing was entered by the 
Purple Swan Safety Coach Lines and YellowaY Incorporated, 
bus operators now operating between St. Louis and Kansas City 
over U. S. Highway No. 40. 

It is not necessary to detail all of the allegations of the protest- 
ing railroad companies. In substance they all allege that the 
service now being offered by the railroads and other facilities 
for handling passengers between St. Louis and Kansas City is 
sufficient to take care of the needs of the traveling public be- 
tween said cities. The Wabash Railway Company alleges that 
there are now thirteen passenger trains in each direction daily 
between St. Louis and Kansas City, and that they are so 
scheduled as to afford reasonable and adequate transportation 
facilities at all reasonable hours; that the existing railroad car- 
riers are capable of furnishing transportation to a great many 
more passengers than they are now handling, and that there is no 
necessity for further transportation facilities between said cities. 

The Missouri Pacific Railroad Company states, among other 
things, that it and the other steam railroad companies have 
expended large sums of money for roadbeds, equipment, termi- 
nals, and other facilities, and have aided materially in build- 
ing up the country between St. Louis and Kansas City and 
other territory in the state of Missouri; that they have aided 
not only in building up the country in the state of Missouri 
by furnishing adequate transportation service for many years, 
P.U.R.1928C. 
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but that they still continue to contribute large sums of money 
which is expended in the state of Missouri, thus assisting in 
making it one of the foremost states of the Union. This pro- 
testant asserts that it paid in taxes to the state of Missouri and 
subdivisions of the state in the year 1926, $726,523.97; that for 
the year 1926 it had on its payrolls in the state of Missouri an 
average of 14,600 employees, and paid in salaries and wages 
over $20,000,000 in the state of Missouri, a large proportion of 
which was expended within the state. This protestant avers that 
there is only a certain amount of local traftic to be handled, and 
that the operation of applicant's service will not produce any 
additional traftic, nor will it sow the seeds of enterprise that 
make for industrial or economie growth, but that it can only take 
an unfair and undue share of the traffic that already exists, 
which is largely traftic that has been created and developed by 
protestant carriers. This protestant alleges that the only reason 
the applicant can hope to compete with this protestant and other 
steam railroad carriers for through trattic, is because it proposes 
fares and charges which are unreasonably low and inadequate; 
that said fares and charges would create undue and unreasonable 
discrimination and unfair competition and place an unjust and 
unwarrantable burden upon interstate commerce, which would re- 
sult disastrously to the steam railroad carriers. 

This case was heard by the Commission at the Commission's 
hearing room at Jefferson City, Missouri, on the 24th and 25th 


day s of October, 1927. 


Facts: 

The Midwest Transit Company was incorporated in the state 
of Missouri on the 10th day of March, 1926, and has its chief 
ottice and place of business at 1801 Washington avenue, St. 
Louis. The applicant is now engaged in motor bus transporta- 
tion over U. S. Highway No. 40 between St. Louis and Kansas 
City, and also operates a line between St. Louis and Chicago and 
between St. Louis and Detroit. The applicant now maintains 
two schedules between St. Louis and Kansas City daily, one at 
7.45 a. mM. and one at 7.45 p. m. at both ends of the line. 

The applicant does not own any of the equipment that is used 
P.U.R.1928C, 
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in its transportation business, all of it being leased. The own- 
ers of the cars bear all of the expense of operation and receive 
for their services 80 per cent of the gross receipts of the business, 
and the applicant sells the tickets and maintains offices in Kansas 
City and St. Louis and receives 20 per cent of the gross receipts. 
The applicant has written contracts with the owners of the busses, 
which contracts provide as above stated. The applicant also 
sells tickets for the Capitol Stage Lines, the Missouri Stage 
Lines, Southeast Missouri Transit Company, and the Prost Bus 
Line. 

The testimony shows that the applicant is carrying a consid- 
erable number of passengers. In the month of June the appli- 
cant carried 955 passengers, in July 843, in August 1308, 
September 1148, from the first to the 24th of October 639, mak- 
ing a total from July 1st to the time of the hearing of 4893. 

The applicant asks for a $7 fare for the one-way trip between 
St. Louis and Kansas City, which it proposes to charge if granted 
a certificate of convenience and necessity, although at the time of 
the hearing it was charging and had for a considerable time been 
charging only $4. Applicant’s officers ailege that the $4 fare was 
made because of competition which it was compelled to meet. 
They also contend that it has been continuously engaged in ren- 
dering transportation service between St. Louis and Kansas City, 
from the time it started operations until the time of the hearing. 
The testimony shows, however, that in the month of September, 
1926, the applicant’s busses then in operation over the route 
herein were taken from the applicant by the company from which 
they were bought for failure to pay for them, and that applicant 
thereafter, in the month of November, 1926, placed in operation 
over this route contract busses as it is now using. Mr. William 
L. Hinton, president of the applicant, stated that during the 
period between the time the busses were taken away from appli- 
cant, which was September 25, 1926, and the time in November 
when contract busses were placed on the route, the applicant was 
operating motor cars which had no distinctive markings indicat- 
ing who the operator was, but that same were operated regularly 
over said route by the applicant. Mr. Hinton stated that ti: 
cars used by the applicant during that interval were the sam 
P.U.R.1928C. 
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ears that applicant formerly used prior to the purchase of the 
busses which were taken away. 

A great deal of time was consumed at the hearing in an at- 
tempt to make proof by various witnesses, that the applicant was 
not engaged in the motor transportation business for a period of 
time following the loss of applicant’s busses on September 25, 
1926. This testimony as a whole, amounted only to proof that 
the witnesses were sure that the applicant did not operate busses 
for sometime after September 25, 1926, but none of them were 
able to say positively that the applicant did not use motor cars or 
automobiles which were not marked so as to identify their con- 
nection with the applicant. 

The financial statement filed by applicant shows cash in bank 
$517; furniture and fixtures, $439; lease on bus depot at 1801 
Washington avenue, St. Louis, $6,000; lease on bus depot at 

335 Main street, Kansas City, $3,600; lease on equipment, 
$9,000; good will Midwest Transit Company name, $10,000; 
total, $28,466; liabilities, capital stock outstanding, $10,000; 
accounts payable, $2,122.52; total liabilities, $12,122.52. All of 
the capital stock of the applicant was wiped out by the failure on 
September 25, 1926. 

In the fall of 1926, the applicant had no property on which 
execution could be levied, according to the testimony of Mr. Wil- 
liam L. Hinton, the president of the company, and there was no 
showing that this condition has changed. Mr. Hinton stated at 
the hearing that all the real assets the company has on hand is 
the furniture and fixtures and cash in the bank, and that this 
amount is not enough to pay the license fees that would be re- 
quired by the Public Service Commission Law to enable the ap- 
plicant to operate the busses it now has leased. 

The applicant’s busses are operating about two-thirds full be- 
tween St. Louis and Kansas City, averaging about twenty pas- 
sengers to the load. 

Considerable time was consumed at the hearing in offering 
testimony relative to the scramble for business that has been 
engaged in and is still being engaged in between applicant and 
certain other motor carriers between St. Louis and Kansas City, 
the testimony clearly showing that the two motor bus operators 
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to whom certificates of convenience and necessity have been 
granted, the Purple Swan and the YellowaY, are carrying fewer 
passengers than are being carried by the applicant and other 
motor carriers who are charging rates of $4 and $4.50 between 
St. Louis and Kansas City. Purple Swan and the YellowaY are 
charging the regular rate of $7, which is the schedule on file with 
the Commission. 

The busses now leased by the applicant, and operated over the 
route herein, have no distinctive markings on them so as to 
designate the ownership of the busses, or to indicate by whom 
they are operated. The only method of identification is by a 
badge worn by the driver. 

Mr. I. E. Silsby, who is ticket agent for the applicant at its 
office at 1335 Main street, Kansas City, stated that he has been in 
charge of the office since April, 1927, and that there is an average 
of fifteen to twenty passengers out of Kansas City on each bus, 
which would be from thirty to forty passengers per day. Mr. 
Silsby stated that he is in charge of the applicant’s business at 
Kansas City; that he is operating under contract with the appli- 
cant, which provides that his duties shall be to sell tickets, and 
that the Midwest Transit Company shall govern the price of the 
tickets. The witness stated that he pays the rent of the office, 
which is $100 per month; that he has one helper to whom he 
pays $25 a week, and that he has other expenses making a total 
expense, outside of his own salary, of about $350 a month. Mr. 
Silsby’s commission averages about $800 a month, and sometimes 
more. A rather liberal salary for the service rendered, it would 
seem, and might suggest one reason why the applicant has so 
little property, and not much cash in the bank. 

Applicant's tieket agent at Boonville stated that the service of 
the applicant out of Boonville is prompt, and that the drivers 
have the name of being courteous. 

Mr. L. A. Blatterman, general passenger agent of the Wabash 
Railway Company, stated that the Wabash Railway Company 
operates four passengers trains in each direction daily between 
St. Louis and Kansas City, the Missouri Pacific operates five, the 
Chicago, Rock Island & Pacific, two in each direction, and the 
Chieago & Alton and the Chicago, Burlington & Quincy, two in 
P.U.R.1928C. 
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ach direction. Mr. Blatterman also stated that the Wabash 
operates four west bound and five east bound passenger trains 
daily between St. Louis and Columbia and three west bound and 

ur east bound, daily between Kansas City and Columbia. He 
further stated that each of these trains between Kansas City and 
St. Louis and between Kansas City and Columbia and St. Louis 
und Columbia have a capacity for carrving passengers in excess of 
the traffic they now handle. Witness further stated that the pas- 
senger traffic handled by the Wabash Railway Company between 
St. Louis and Kansas City is and has, for a considerable time, 
been decreasing, due to the operation of bus lines and travel by 
utomobiles. This decrease, the witness stated, has been con 
stant for the past three vears, and has now reached a point where 


anv additional facilities for taking passengers will result in harm 


0 evervone engaged in it. 

Applicant filed a copy of the permit granted it by the city of 
St. Louis granting authority to operate busses over various 
streets in said city. 

Copies of certificates of the city engineers of cities through 
which applicant operates, showing the mileage traversed through 
such cities, and of the assistant engineer of the State Highway 
Commission as to the mileage over U. S. Highway No. 40 was 
filed with the Commission. Applicant also filed with the Com- 
niission its schedules of time and fare. 


This Commission has received numerous complaints in regard 


to the conduct and operation of the applicant, its officers, and 
emplovees. These complaints indicate that the applicant has not 
been rendering service that is entirely dependable and satisfac- 
tory. 

C'onclusions: 

In determining whether the applicant is entitled to a certificate 
of convenience and necessity as a motor carrier over the route 
and between the termini hereinbefore referred to, the Commis- 
sion must, as in all other cases, take into eonsideration all ot 
the facts developed at the hearing and the law regulating motor 
bus operations and motor bus carriers. The Commission has 
heretofore issued certificates of convenience and necessity to two 


P.U.R.1928C, 





XUb 








XUM 


RE MIDWEST TRANSIT CO., INC. 319 


motor carriers between St. Louis and Kansas City, and author- 
ized them to engage in motor bus business between said cities over 
U.S. Highway No. 40, these two motor bus operators being the 
Purple Swan Safety Coach Lines and YellowaY, Incorporated, 
These companies are now operating five busses each way daily 
between said cities and over said route which, together with the 
rail service between said cities, furnishes adequate transportation 
facilities for all who may desire to avail themselves of their 
service. 

Section 4 of the 1927 Motor Bus Regulation Act has this pro 
Vision: 

In determining whether or not a certificate of convenience and 
necessity should be issued, the Commission shall give reasonable 
consideration to the transportation service being furnished by 
any railroad, street railway, or motor carrier, and shall give due 
consideration to the likelihood of the proposed service being 
permanent and continuous throughout twelve months of the year 
and the effect which such proposed transportation service may 
have upon other forms of transportation service.” 

{1, 2] The Purple Swan Safety Coach Lines and YellowaY, 
Incorporated, are carrying only about one-third of the passengers 
that they are capable of carrying with their present equipment. 
The railroads are capable of carrying many more passengers than 
they now carry between St. Louis and Kansas City, and if there 
should be a necessity for additional equipment said motor and rail 
carriers are able and willing to provide same. 

The applicant owns no property of its own with which to con 
duct motor bus operations and the Commission, under all the 
facts in this case, is unable to find that it is likely to render a 
permanent, satisfactory, and dependable service. The service, 
however, that would be rendered by it in the future could not 
fail to have a detrimental effect upon the present rail and motor 
carriers operating between St. Louis and Kansas City. 

|3| The Commission is of the opinion that there is a necessity 
for motor bus transportation facilities over U. S. Highway No. 
40 between St. Louis and Kansas City, and for that reason it au- 
thorized the two motor bus companies to engage in that busi- 
ness over said route, as heretofore referred to; that there is a 
P.U.R.1928C. 
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demand for some kind of motor bus transportation service can- 
not be doubted, but when the needs of the public in that regard 
are provided for, it can only result in injury to the authorized 
and existing motor and rail carriers and to the general publie to 
authorize other carriers to operate in the same territory. Once 
the need is adequately provided for, the authorization of addi- 
tional carriers is not only unnecessary, but demoralizing and 
harmful. 

[4] If it should develop that there is a necessity for addi- 
tional passenger transportation facilities between St. Louis and 
IXansas City, the Commission is inclined to the opinion that such 
service should be furnished by the existing rail and motor trans- 
portation companies operating between said cities, unless it 
should appear that they are unable or unwilling to furnish such 
additional facilities. To do otherwise might result in seriously 
crippling the service now being rendered, and the public and the 
existing carriers thereby made to suffer. 

5] The Commission finds that the applicant was not render- 
ing satisfactory and dependable service by motor vehicles between 
St. Louis and Kansas City over U. S.. Highway No. 40 on the 
first day of December 1926. It might be true that the applicant 
was, at said time, operating motor cars between said cities and 
over said route, but the evidence in this case does not warrant 
a finding that such service was either satisfactory or dependable 
at said time. 

In view of all the facts in this case and after a careful consid- 
eration of all the testimony developed at the hearing the Commis- 
sion is of the opinion that the prayer of the applicant for a certifi- 
cate of convenience and necessity to operate as a motor carrier 
between St. Louis and Kansas City over U. S. Highway No. 40 
should be denied and that the application should be dismissed. 

Let it be so ordered. 

Brown, Chairman, Porter, Commissioner, concur; Calfee, 
Hutchison, Commissioners, absent. 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE GREYHOUND LINES, INCORPORATED. 
[Case No. 5656.] 
Security issues — Higher rate of interest — Newly established indus- 
try. 

1. A rate of interest approximating 10 per cent on funds to be 
secured from the sale of notes by a motor bus company was approved 
where evidence showed no better terms could be obtained hecause the 
inter-city motor bus industry was in an experimental stage and was 
highly competitive and uncertain, p. 324. 

Security issues — Capitalization of income — Use of income for 
equipment — Busses. 

2. Capitalization of income items was permitted where evidence 
showed that an amount had been expended from past income for the re- 
tirement of notes which had been issued for equipment still in existence, 
and where there was a substantial equity above all liabilities, p 325. 


[February 10, 1928.] 


AppricaTion of a motor utility for permission to issue securi- 
ties; approved. 


| a 


By the Commission: This case is before the Commission up- 
on application of Greyhound Lines, Inc., a Delaware corporation, 
duly authorized to do business as a motor carrier in this state, 
for permission and authority to issue $189,000 in principal 
amount of equipment mortgage 6 per cent gold notes. 

A hearing was held upon the said application before the Com- 
mission at its offices in Jefferson City on the 18th day of January, 
1928, at which time various exhibits and testimony were pre- 
sented in evidence. The applicant was represented at the said 
hearing by its attorneys, Mr. J. A. Potter of Jefferson City, 
Missouri, and Mr. Ivan Bowen of Minneapolis, Minnesota. 


II. 


The notes proposed by the applicant to be issued are to bear in- 
terest at the rate of 6 per cent per annum, payable semi-annually, 
and are to be secured by a mortgage on the motor bus equipment 


of the applicant, which is to be dated November 1, 1927, and is 
P.U.R.1928C. 21 
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be given to American Trust Company of St. Louis, Missouri, 


C. 1D. Cowdery, as trustees. The said notes are to be dated 


¢ 


November 1, 1927, and are to mature serially as follows: 


Numbers of Notes, Par Value. Maturity Date. 
SP es, Seis. aia ec arraa wine we hae $31,500.00 May 1, 1928 

AT cies cand eaten 31,500.00 November 1, 1928 
GB“ 06, “ scccccescvccesosccsesees 31,500.60 May 1, 1929 

SF 7 OR, ©  ccasevnnsesscevksscsscss 31,500.60 November 1, 1929 

SO ae beeen se wabbe edlanes eas 31.500.00 May 1, 1930 

ee ee Ope abeeadincagesebasenwus 31,500.00 November 1, 1930 
The said notes, or any part thereof, are to be subject to re- 


demption at the option of the applicant ut 1013 per cent of pa 
and accrued interest, upon twenty-one days’ written notice. 

Pe inking-Fund Provisions. Under Article ITI, S$ 1, of the trust 
indenture securing the said notes the applicant expressly cove- 
ants and agrees, 

“That it will, on the 15th day of each and every month, com- 
mencing with the month of November, 1927, deposit with the 
corporate trustee an amount equal to one-sixth of the sum of 
the interest and principal which will become due on said notes on 
the next ensuing semiannual interest date, to be applied by said 
trustee in the payment of such interest and principal, and that 
on or before such semiannual interest date, it will deposit any 
further sums necessary to make up any deficiency in said de- 
posits.” 

In addition, under Article I, § 7, of the said trust indenture 
the applicant covenants, “to furnish to the corporate trustee on or 
before the 20th day of November in each year, commencing 
with the vear 1928, a statement certified by an otticer of the com- 
pany, showing the aggregate number of miles the mortgaged 
equipment has been operated during the preceding twelve calen- 
dar months, and, if a sum computed at the rate of 3 cents per mile 
on the said number of miles exceeds the principal of the notes 
maturing on the two next preceding interest payment dates, to 
deposit with the corporate trustee a sum in cash equal to the 
amount of such excess and an additional amount sufticient to pay 
the redemption premium and accrued interest to the 15th day of 
the following month on notes of an aggregate par value equal to 
the amount of such excess. The corporate trustee shall there- 
upon select and call for redemption on the 15th day of the fol- 
P.U.R.1928C. 
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lowing month, in the manner hereinabove provided, notes of an 
aggregate principal amount equal to such excess, and use the 
funds so deposited with it to redeem said notes.” 

Security.—The motor-bus equipment mortgaged under the said 
trust indenture consists of 34 motor-busses, having a depreciated 
book value on October 31, 1927 of $294,371.71. 

Purpose of the Issue-—The applicant proposes to sell the said 
notes at 94 per cent (94%) of par and accrued interest, and to 
devote the net proceeds amounting to $177, 660 to the following 
specific purposes ; 


Item. Amount. 
1. To retire equipment notes and accrued interest thereon matur- 
ing between September 30, 1927 and February 28, 1928 
Principal ...... eocces ccccccesescccccccs $00,030.44 
Bmterese 26. scccesees Pocerccccee rerrrrrr 6,062.86 
——_ $71,593.30 
2. To reimburse the Motor Transit Corporation for expenditures 
made by that company to retire equipment notes of the ap- 
plicant and aecrued interest thereon, matured between May 
26, 1927 and September 28, 1927 
PVMMIOEE sccecivene ere eee cere eT ree $46,925.26 
Interest ..cccccccces Coceecveserccoses «-. 0,074.74 
——-__ 50,000.00 
3. To reimburse the treasury of the applicant for interest paid 
by it on the aforesaid een notes retired by Motor 


Transit Corporation .... 1,135.25 
4. To reimburse the treasury of f the ap plic ant for expenc ditures 
made from income to purchase one Studebaker bus 3,320.00 


o 


To be deposited with corporate trustee to meet sinking- fund 
requirements under the trust indenture for months of No- 
vember and December 1927 and January, 1928 .. . 18,585.00 
6. To be deposited with corpor: ute trustee and to be used. for pur- 
chase of new equipment and/or extension of Missouri line: 
SR DRIER: 5.6cc0medieck6sadanoseied node eeodeanweeee $33.026.45 


Fetal ...cdeccsvces Sided ewe ORbicesd i eewee melee $177,660.00 
Net Earnings.—The applicant has presented a statement of 
its gross and net earnings for the vear ended October 31, 1927 


which shows: 


sein pe Mh iad, cone od ET ET TTT Te $681,087.53 
Operating expenses (exclusive of depreciation) ..............- 562,553.33 
SORA 0 cndcswenvacsees ereenteecaeees KCC66OCOSCOROREOS HS $118,5 34.20 


The applicant computes depreciation on its motor bus equip- 
ment at the rate of 3 cents per bus-mile, and as is before shown 
herein, it is obligated to deposit in a sinking fund, an equivalent 
amount, to be applied to the retirement of the notes. 

P.U.R.1928C. 
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General Balance Sheet.—The applicant has presented in evi- 
dence its balance sheet as of October 31, 1927, which, after ad- 
justment, to give effect to the issuance of the proposed notes, is 


as follows: 











Assets. 

Motor coaches, less ean CTTTr TT Te TT TT TT TT TTT TT $294,371.71 
Other equipment PTT TT ITT TT Te TT ee 4,818.79 
ee ee Os bc Kk Ca hOR ee nwnds bathe sa weben 1,085.00 
vee he gs, OTE ECT ORC CTT CCT TC CT EP eee ET Te 18,585.00 | 
Deposit for future capital expe inditure DS iccneuesceeaebeaee neds 33,026.45 | 
Contract deposits .... ia aneakeew eet 
Current assets—cash, accounts receivable and inventories i : 
Prepayments, deferred charges and unamortized discounts ..... 33.058. 85 
i 8 eer ererer ere rr ir ee rere 150,370.18 

Total assets ..... (sicitaeeeewarwdows <aebneedasckeeceess $576,194.79 


Liabilities. 
Equipment mortgage 6% gold notes ........ccccccccccccccee: $189,000.00 
Accounts payable ..........ceee- ceoremees ee rer te te eee 48,251.12 
Net Worth 
Capital Stock 
Participating preferred, 22,000 shares ........ $220,000.00 
First preferred, 1,000 shares .............000. 100,000.00 
TT Dg PP rr err eee ae 20,000.00 
$3 10. 000.00 
BUR .cccce Se ee eee 1,056.33 338,943.67 


EE SE ctaetccberecwedanea kehecdhicenns $576,194.79 





[1] The rate of interest to be paid by the applicant on the 
funds secured from the sale of the proposed notes approximates 
ten per cent per annum, which is shown by the evidence to be the 
best price obtainable at this time. Such an interest rate for an 
established utility is very high, but the Commission recognizes 
that the inter-city motor bus industry is in its infancy, is in an 
experimental stage, at this time is highly competitive, and that 
its future cannot be foreseen with any degree of certainty. In 
view of such conditions it appears that capital for this indu try 
must of necessity command high prices. 


With respect to the purposes of the proposed issue, the follow- 





ing can be said to be chargeable to income: 


1. Accrued interest on equipment notes ... $10,272.85 

2. Sinking-fund payments (agreed under the indenture to ‘be made 
FFOM INCOME) .. ccc ccccccrccccccccccccccccccccccccccees 18,585.00 
Total ..... Cocerereccccoecesoocccsececes oevcrcccces. $28,857.85 
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[2] Conservative financing ordinarily does not contemplate 
the capitalization of income items, but in this case the evidence 
shows that the applicant has heretofore expended from income 
for the retirement of notes which had been issued for equipment 
now in existence, amounts in excess of $28,857.85. Further- 
more, the balance sheet of the applicant, after deducting the items 
carried as “Prepayments, Deferred Charges and Unamortized 
Discounts” and “Franchises, Permits and Good Will” (the pres- 
ent value of which is uncertain) shows an equity above all lia- 
bilities of $155,514.64. 

With respect to the proposed deposit of $33,026.45, to be used 
for future capital purposes, the applicant will be required to se- 
eure an order from this Commission authorizing the withdrawal 
and expenditure thereof. 

The Commission, upon consideration of all the evidence and 
testimony and after due deliberation, is of the opinion that the 
money, property, or labor to be procured or paid for by the issu- 
ance of the notes hereinafter authorized is or has been reasonably 
required for the purposes specified herein; that such purposes, 
except as otherwise herein provided are not in whole or in part 
reasonably chargeable to operating expenses or to income; and 
that the prayer of the applicant should be granted upon the terms 
herein set forth. 


3rown, Chairman, Ing, Porter, Commissioners, concur; 
Calfee, Hutchison, Commissioners, absent. 
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BOROUGH OF KEY PORT 
v. 


COUNTY GAS COMPANY. 


Vuluation — Necessity of going concern allowance — Gas utility. 

1. Going concern value is an element of value that must be con- 
sidered in ascertaining the fair value of property for rate-making pur- 
poses, p. 327. 

Depreciation — Life tables as basis — Gas utility. 
2. An estimate of accrued depreciation of a gas utility based upon 
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theory and upon life tables was held to be too high in view of decisions 
indicating that depreciation is best ascertained where it is determined 
by consideration of lives and ages of property as modified by an in- 
spection, p. 327. 

Rates — Necessity for service charge — Gas utility, 

3. A rate schedule which does not include a readiness to serve or 
demand charge separate from the consumption charge results in undue 
und unjust discrimination in favor of the seasonal customer and against 
the interests of the all year round customer, p. 330. 

Return — Percentages allowed — Gas utility. 

4. An increase of rates calculated to yield a return of 5.6 per cent 
of the fair value of property including recent additions to property, or 
5.9 per cent of the fair value without including such additions, or a 
rate of 7 per cent if the book cost plus one-half of the additions were 
taken as the rate base. was allowed in view of the fact that none of 


these percentages were excessive, p. 331. 
[January 18, 1928.] 


Compraint by borough against a gas utility for excessive gas 
rates; complaint dismissed and increased rates approved. 

Appearances: Howard W. Roberts for borough of Kevport; 
William E. Foster for County Gas Company; Jacob R. Letferts 
for borough of Matawan; John L. Sweeney for borough of High- 


lands; John S. Applegate, Jr., for borough of Keansburg. 


By the Board: On January 28, 1926, the borough of Key 
port, Monmouth county, filed a formal complaint against the 
rates of the County Gas Company, alleging that the existing rates 
were excessive and unreasonable. It was further alleged that the 
company was charging greater rates than any other company 
serving like territory, and greatly in excess of the true value of 
the service rendered. The answer of the company admitted all of 
the allegations excepting those to the effect that the rates charge | 
were excessive and unreasonable. In the answer of the respond- 
ent attention was further called to the fact that the rates as 
stated by the complainant did not take account of the 5 cents per 
thousand feet discount for prompt payment. The gas company 
further contended in its response that it is furnishing to its cus 
tomers safe, adequate, and proper service, that it is being m 
aged and operated efficiently and economically, and that it is not 
receiving at the present time an adequate yield of income upon 
the capital invested. 
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At the request of the complainant, it was proposed to set the 
matter down for hearing on September 30, 1926, but upon in- 
quiry the complainant stated that the gas company was propos- 
ing to lower Gertain rates and that the borough of Keyport would 


1+] 
ilt 


se to have the matter held up until negotiations for the 
voluntary reduction had progressed nearer to a conclusion, On 
November 2, 1926, the borough of Keyport notified the Board 
that the reduction proposed by the gas company was not satis- 
factory and suggested some date in November for hearing. 
[1,2] The representative of the municipalities ealled as his 
principal witness, Howard A. Stockton, the general manager of 
the County Gas Company, and through this witness submitted 
statements of operating expenses and balance sheets of the com- 
pany. The complainant assumed that the company would put in 
its valuation or that the Board would make a complete investiga- 
tion. The complainant, therefore, was not then ready to proceed 
with his proofs. It was finally agreed that the Board’s engineer- 
ing department should make a complete appraisal of the property 
and submit it to the Board. The matter was, therefore, ad- 
journed to a date to be set upon application of the municipalities. 
The case was heard on April 20, 1927, on which date Mr. Vos- 
bury, an engineer, testified on behalf of the municipalities to the 
valuation of the property of the company. Mr. Howard A. 
Stockton, for the company, also submitted a valuation and by 
stipulation the valuation made by the Board’s engineers was 
placed in evidence. In the appraisals made by Mr. Stockton 
and by the Board’s engineers, the estimate of the depreciation 
was based upon observation and inspection. The depreciation 
deducted by Vosbury in the amount of $508,595 was theoretical 
and based upon life tables, and very much larger than the esti- 
mates based on inspection. In Exhibit O-1, submitted by the 
company, the depreciation deducted was an estimate of the earned 
depreciation amounting to $75,000. With regard to going con- 
cern value, both the company and the Board’s engineers included 
an allowance of 10 per cent of the cost to reproduce the property 
new; Vosbury included nothing. The various estimates of value 


are given in the following table: 
P.U.R.1928C. 
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Vosbury 

Vosbury. Stockton. Commission. Adjusted. 
Value new of physical 
property less materials 
and supplies and work- 








 - eeeerrere re $1,595,023 $1,639,976 $1,653,750 $1,595,023 
Depreciation ...cccceses 1508,595 130,495 162,571 2162,571 
Cost less depreciation .. $1,086,428 $1,509,481 $1,491,179 $1,432.452 
Working capital oe 74,016 75,000 75,018 74,016 
Going concern value 8 165,000 161,341 4£161,341 








$1,160,444 $1,749,481 $1,727,538 $1,667,809 
1 Depreciation estimated on a theoretical life basis. 
2 Depreciation same as used in the Commission’s appraisal. 
$8 Going concern value entirely omitted. 
4 Going concern value the same as used in the Commission’s appraisal. 





(ioing Concern Value is an element of value that must be con- 
sidered in ascertaining the “fair value” of property for rate- 
making purposes. This has been settled by judicial determina- 
tion beyond further controversy. 

Recent decisions of the United States Supreme Court in rate 
cases indicate that depreciation is best ascertained when it is 
determined by a consideration of lives and ages of the property 
as modified by an inspection. (McCardle v. Indianapolis Water 
Co. 272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. 
Rep. 144). 

Therefore, the amount of depreciation found by Mr. Vosbury 
is in the Board’s judgment too high. The valuation offered by 
the complainant cannot be considered as representing the fair 
value of the company’s property for rate-making purposes. <A 
proper adjustment of the amount of depreciation and an allow- 
ance of going concern value indicates that the fair value of the 
company’s property for rate-making purposes is $1,715,000. 

Operating Results. 

There were submitted at the first hearing, balance sheets and 
income statements which, because of the date to which they apply, 
are not of much use in determining the proper relation between 
earnings and expenses. Recourse has, therefore, been had to the 
annual reports submitted by this company for the years 1924, 
1925, and 1926. These data have been tabulated and given 
herewith as Appendix “A.” From Appendix “A” has been taken 
the following: 
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1924. 1925. 1926. 
Gross corporate income .............. $61,833.62 $66,786.29 $100,554.70 
Income tax not included above ...... an 953.30 825.37 2,212.26 
Net return available for distribution as 
indorent OF GIVMEORES: 66.66.60 c0skscecs $60,880.32 $64,960.92 $98,342.44 


The net return for the year 1926 is thus seen to amount to ap- 
proximately 5.73 per cent on the valuation of the property. No 
attempt has been made to ascertain by adjustment the bases of 
value in 1924 and 1925 nor at the middle of the vear 1926, which 
is the base which should be related to the earnings for the year 
1926. The percentage for the year 1926 would, of course, be 


somewhat higher than 5.73 per cent. 
New Schedule of Rates Submitted by «Respondent. 


When the case reached this point, counsel for the company was 
informed that “if vou are going to file a new schedule of rates 
we” (i. e., the Board) ‘“‘won’t decide the case until we see it.” 
Counsel finally agreed under protest to file same and in Novem- 


ber, 1927, filed the following schedule: 


Based on monthly consumption, excluding heat rate and optional rate: 


Peet. ee Ge hs. ca cccvnnswte%ce sank Rile: Sh Gare denial acai $1.95 per M 
ORE Bie Ws Bee 5060450 dh bak dweeds save atawaes sucess 1.85 per M 
PG MOE Sie Bs. cbs etic ebenscedepewae ech eew sieve wees 1.70 per M 
ES ES cactaGeehGvenss acne aawenaoonanees 1.60 per M 
Pe can eiwteene nese eenee dee eueaemaiinn 1.50 per M 
SE Ss We Cece are caK cons hak eseedenwaewenn 1.45 per M 
Ovet® WOODOG Cu Be. caccccccsesccseccdesveectccsesievee 1.40 per M 


Annual service charge $6 per year per meter, payable in advance by sea- 
sonal customers, and monthly by permanent annual customers. 

This new schedule proposed a $6 yearly minimum instead of 
the $3 minimum, coupled with a reduction of 30 cents per M 
cubie feet in the net rate, a reduction of 10 cents per M cubic 
fect in the average rate. 

A hearing was fixed December 22, 1927 and notice given to 
interested parties who might desire to be heard. 

The company’s president testified that the “service charge un- 
der the proposed rate of $6 per year really places the entire cus- 
tomer cost applicable to each meter in service, on each customer 
. . . and having placed that customer cost on each customer, 
where it belongs by reason of the demand on the company for 


the services rendered, it makes a correspondingly lower rate for 
P.U.R.1928C. 
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the people using gas over a longer period or using a greater 
amount of gas over the same period. I might say that this rate 
schedule, or the service charge part of the new rate schedule 
is based specifically on customer charges and more specifically 
on the maintenance of mains, services, and meters, and office 
expense such as bookkeeping expense, office rent, and meter 
reading, collecting, and so forth. These two groups of expenses 
actually amount to $6 per year per meter, and those expenses go 
on regardless of the amount of gas used by a customer, or regard- 
less of the period in which during the course of the year he might 
use it, with the result that if each customer would pay those 
costs that he directly places on the company when he asks for 
service, the rate could be correspondingly lower, as we have made 
it in this schedule. As a matter of fact, rather than making only 
the reduction of 20 cents a thousand, which would be the equiva- 
lent of the $3 a year service charge, we have widened the reduc- 
tion to 30 cents a thousand. That is why I say a 10-cent re- 
duetion has really been made over and above that by reason of 
the increased service charge.” 

It appears that of the 9,000 meters in use in the summer, but 
18.5 per cent were read in November, and that such customers 
use gas but from two to six months in a year although their houses 
must be visited each month; that about 52 per cent of the custom- 
crs are seasonal and this class of meters use on the average but 
half as much gas as is used on the average by all year round cus 
tomers. It also appears that for 1927 the peak month’s output 
was 22,000,000 cubic feet and the minimum month was 6,700,000 
cubie feet. 

3] Calculations made from all the data available concerning 
this company indieate that a eustomer costs the company $6 per 
vear even if he uses no gas, and under the conditions under which 
this company furnishes service, where the maximum monthly out- 
put in the summer is three and one-third times the monthly 
output in the winter, a single straight rate for each thousand feet 
of gas used would result in charging all year round customers too 
much and would relieve the short summer customers of a part of 
the charge which they ought to pay. On the other hand, the 
schedule in the form proposed by the company will result in a 
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logical and equitable distribution of the costs to all classes of 
customers, resulting in an average reduction of 16 cents per 
thousand cubic feet for all year customers and a reduction of 3 
cents per thousand cubie feet on the average to the seasonal cus- 
tomers. A rate schedule which does not include a readiness to 
serve or demand charge separate from the consumption charge, 
results in undue and unjust discrimination in favor of the season- 
al customers and against the interests of all the year round cus- 
tomers. A form of schedule which results in such improper dis- 
crimination has met judicial condemnation of the Federal Dis- 
trict Court of Western New York (United States Light & Heat 
Corp. v. Niagara Falls Gas & E. L. Co. 23 F. (2d) 719, P.U.R. 
1927E, 749). This case arose by reason of the fact that the de 
fendant company filed a schedule of rates which included a service 
charge. This was disapproved by the Public Service Commission 
of New York state for the reason that the imposition of a service 
charge was forbidden by Chap. 898 of the New York Laws of 
1923 and a flat meter rate of $2.30 per thousand cubic feet was 
ordered. On appeal to the Federal Court an injunction was 
issued against the enforcement of such a flat rate for gas and 
the court approved, as resulting in a proper distribution of 
charges, a two-part rate, one part of which was the service charge, 
and the other the consumption charge. 

It is quite clear that the form of rate proposed by the company 
is fully supported by both economic and legal principles and re- 
sults in a proper discrimination between the various classes of 
customers and does not result in undue and unjust discrimination 
against any class of customers. The flat form of meter rate con- 
demned by the court is usually favored by the very small or short 
term customer for the reason that his bills do not include all of 
the costs of service to him. 

The Board is fully aware that the service charge form of rate 
is not popular but this, it is quite clear, is because the effect of it 
is not really understood. The Board believes, however, because 
of the results which it is anticipated will be quite favorable to 
all vear round customers, that it should be given a trial for at 


least one complete year and such trial will be approved. 
{4] It is alleged by objectors that the rate proposed should 
P.U.R.1928C, 
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be still lower than as proposed by the company. Testi:nony indi- 
eates that the 1927 revenue from all sources under the existing 
rates would amount to $365,000 and under the proposed rates 
would amount to $351,400. Assuming a normal increase in 
operating expenses due to increased output, this would leave ap- 
proximately $101,000 applicable to return on capital. Herein- 
before the fair value of the company’s property as of January 
1, 1927 was fixed at $1,715,000. Additions made in the first 
six months of 1927 would increase this value to approximately 
$1,800,000. Related to this base the aforesaid estimated return 
of $101,000 would equal 5.6 per cent; if the value as of January 
1, 1927, excluding any additions for 1927, be taken, the $101,- 
000 return will equal but 5.9 per cent, and if the book cost of 
$1,354,000 at December 31, 1926, increased by one-half of 1927 
additions to $1,440,000 be related to the return of $101,000, this 
equals but 7 per cent. None of these percentages indicate exces- 
sive earning on the basis of judicial decisions. 

The Board, therefore, finds and determines: 

1. That the fair value of the property of the respondent com- 
pany as of January 1, 1927 was $1,715,000. 

2. That the return of $101,000 estimated to be produced by the 
proposed schedule of rates is not from any standpoint an exces- 
sive return on the fair value of the respondent’s property. 

3. That the complaint in this matier should be and is hereby 
dismissed. 

t. That the proposed schedule of rates appears to be fair and 
reasonable and will result in an equitable distribution of the costs 
of service among the different classes of customers served. The 
proposed schedule may become effective with the usual January 
1928 bills rendered by the respondent, but the Board will retain 
jurisdiction of the matter until such time as said respondent 
shall have filed with the Board its annual report for the year 
1927, at which time the Board reserves the right to take such ac- 
tion as said report may indicate to be proper in the premises. 
Unless the complete returns for 1927 indicate the justification of 
a further decrease in the rates, the Board believes that the new 
schedule should remain in effect for at least one complete year 
in order to test out both the rates themselves and the form of 
their application. 

P.U.R.1928C. 
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OHIO PUBLIC UTILITIES COMMISSION, 


RE PORTSMOUTH HOME TELEPHONE COMPANY. 
[No. 203.] 


Depreciation — Percentage allowed for annual maintenance — Tele- 
phones. 

1. An annual depreciation charge equivalent to 5 per cent of the 
depreciable property value was believed reasonable and necessary for 
the full maintenance of telephone property for the rendition of efficient 
service, p. 334. 

Return — Percentage allowed — Telephones. 

2. An annual earning of 6 per cent of the value of telephone prop- 
erty was believed to be just and reasonable in view of the financing 
and operating economies incident to the monopoly under which the com- 
pany was functioning, p. 334. 

Zicturn — Contingency reserve — Telephones. 

3. An adjustment of telephone rates reducing an earning slightly 
in excess of the return (6 per cent) thought to be reasonable for the 
company was permitted where the property was subjected to an annnal 
hazard which efficient management would safeguard by the establish- 
ment of an adequate contingency reserve to be established and main- 


29-7 


tained by the earnings in excess of the reasonable rate, p. 335. 
[January 31, 1928.] 
Arpuication for increased telephone rates; proposed rates 
temporarily suspended by prior order. Suspension order dis- 


charged and increase of rates ordered. 


By the Commission: This day, after full hearing, this mat- 
ter again came on for consideration in pursuance to an inquiry 
and investigation concerning the propriety of the increased rates 
for local exchange service, set forth in schedule, identified as 
P. U. C. O. No. 2, which was published and filed by the 
Portsmouth Home Telephone Company to become effective 
July 1, 1925. This schedule, which, in chief, proposed the fol- 


lowing increases in local exchange rentals, 


Business, individwal ..0:60.0066.6 66ss0é00% seeeees- $3.75 to $6.25 per month 
CWO-PATEY cccsiccscccecsecccecocees e+. 3.00 5.25 
tell soni: MERE Te coscoses- 2.00 4.25 
OURINED, SIURTIOOE i 6.66.6 sks hes Kdieaedinawss 2.75 3.25 
CWOPATEY ccecccsvessccccccececes ooe 2.20 2.75 
gg TET PTE ET CP Teer Te coees 1.75 2.25 


was protested by the city of Portsmouth, the- Village of New 
Boston, the Chamber of Commerce of Portsmouth and one 


P.U.R.1928C. 
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Ralph Calvert, an individual; suspended for the statutory period 
f one hundred and twenty days; put into effect at the close of 
such period under a surety bond the condition of which was that 
the respondent should refund to the subscribers any amount 
(with interest) which the Commission should find to be unrea- 
sonable; the subject of an extensive hearing; found to be just 
and reasonable by a certain order of the Commission promulgated 


under date of August 13, 1927, and thereupon made the sub- 


ject of a rehearing which was granted upon the application of 
the protestants. 

Upon this rehearing the proceedings have been even more ex- 
tensive than in the original action, as the Commission, narrowly 
following the law, formally evaluated the property of the re- 
spondent company, whereupon the parties entered an agreement 


that, as of October 1, 1925 (the date the new rates were estab- 


lished under bond), the rate-base value of the property should be 
the sum of $1,080,244.50. 


In the hearings which were held the respondent company pre- 
sented extensive evidence relative to its actual operating experi- 
ence and-for a projected, theoretical experience in the future. 
The protestants not only fully cross-examined the company's 
witnesses and showing but offered independent, accounting evi- 
dence. Because of the wide differences upon these matters amo: 


the parties, the Commission has caused the audit by its tele phoiie 


engineers to be exhaustive... Beeause of the time which has been 


consumed in the presentation of this matter we are so fortunate 


» take up the final consideration of the proceeding wholly 


as ft 


ipon actual experience and without the necessity of including 
in our calculations a single assumption. 


{1] In making such ealeulations we find and have allowed as 
reasonable, an annual depreciation charge equivalent to 5 per 
cent of the depre ciable property value. This allowance we belie: 


necessary for the full maintenance of the property in co 


a 


ndition 
to render the efficient service which we will require of the owners. 
2} On the other hand, we believe that an annual earnine 


£6 per cent of the value of the property is just and reasonabk 


particularly this property which enjoys a practical monopoly and 
financing itself on this basis. 


It has no bonded indebtedness 
P.U.R.1928C. 
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and is successfully disposing of preferred stock with 6 per cent 
dividends. The company has, however, for the two fiseal years 
during which it has operated under the new rates produced a 
net earning equivalent, for the first vear to 6.8 per cent and, 
for the second year, equivalent to 6.88 per cent of the aforesaid 
agreed valuation as of October 1, 1925. 

[3] While such earning is slightly in excess of the rate which 
we have determined as the reasonable maximum which this 
company should be permitted, we find that this property is sub- 
jected to an annual hazard which efficient management would 
safeguard by the establishment of an adequate contingency re- 
serve and to insure this protection for the service we shall re- 
quire the respondent company to establish and maintain such 
« fund to which shall be annually appropriated its earnings (with 
future interest thereupon) in excess of 6 per centum of the value 
of the: property. 

While we have already set forth the results of the two years’ 
operation as disclosed by our auditors, we believe that for the 
full information of the parties their findings should be here sum- 
marized, and for the purpose set forth the following: 


(Fiscal years ended as of September 30th) 





L926 1927 

So rr $342,637.81 $348,459.01 
DE, co cicndorcaes . 31,432.52 39,358.96 
Gross income less deduc- 

eee lee ed knowes $311,205.29 $319,090.05 
Expenses : 

Maintenance ......+e.- $64,794.40 $59,446.97 

a 79,420.23 

Commercial .......00--. 13,862.37 16,989.65 


Gemerad .ccccccccseses BIGZIG 174,488.97 25,414.55 181,271.49 








$136,716.32 $137,818.65 








Depreciation, 
5% $1,035,645.38 ...... 51,782.27 51,782.27 
$84,934.05 $86,036.38 
Income tax, 134% ..ccece 11,466.10 11,614.91 
Balamed ..cvccecesecsere $73,467.95 $74,421.47 


which sums, by a simple mathematical computation, will be found 


to be equivalent to, respectively, 6.8 and 6.88 per centum of 
$1,080,244.50. 


And the Commission, being fully advised in the premises and 
P.U.R.1928C. 
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having due regard for that provision of § 614-23, G. C. of Ohio, 
which imposes upon it, in connection with the determination of 
| proceeding involving the reasonableness of rates and charges of 
a public utility, the duty of providing from income a proper and 
necessary fund for contingencies, does hereby find that, condi- 
tioned upon the obligation that this respondent company ercate 
a special contingency reserve to which there shall be annually 
appropriated the net earnings in excess of a sum equivalent to 
6 per centum of the company’s property value and, thereafter, 
all interest accruing thereupon, said respondent company has 
sustained the burden imposed by statute and proven that the 
rates and charges set forth in said proposed schedule are not 
unjust or unreasonable and will not produce an unlawful earn- 
ing upon its property actually used and useful for the convenience 


of the public in the furnishing of its service. 





TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION. 


RE BRIER HILL COLLIERIES et al. 
[Docket No. 1168.] 


Rates — Reasonableness — Expiration of contract for special service 
— Telephones. 

1. A telephone utility which has established an exchange not other- 
wise required for the special benefit of industrial consumers under a 
contract is entitled to charge a fair and adequate rate for such service 
upon the expiration of the contract where standard rates would not be 
justified in view of the special expense of such service, p. 337. 

Service — Duty to serve — Expiration of contract for special service 
— Telephones. 

2. A telephone company which has established an exchange for the 
special benefit of a group of industries under contract rate may not, 
upon the expiration of the contract, suspend service but is required to 
continue the same with permission to charge a relatively fair rate, p. 
337. 

Rates — Telephones — Special rates to special consumers. 

3. Rates to a group of industries for whose special benefit an ex- 
change not otherwise required was established were, upon the expira- 
tion of a contract fixing rates, placed on a flat monthly basis allowing 
free exchange to several frequently used long distance points in view 
of the inadequacy of standard rates to meet the situation, p. 338. 

P.U.R.1928C. 
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> 


Rates — Telephones — Toll rates to subscribers on special exchange. 

4. Domestic subscribers to an exchange built for the special benefit 

of industrial consumers paying a large flat monthly sum for free ex- 

change to several frequently used long distance points were charged toll 

rates for the same service and given the benefit of a standard monthly 
rate, p. 338, 


[August 30, 1927.] 


Appuication of a group of industries for the continued rendi- 
tion of telephone service, for the fixing of rates for the same, 
and to resist an application of a telephone company to abandon 
such service; continuance of service ordered at reasonable rates. 


By the Commission: This case came on to be and was heard 
before the Railroad and Public Utilities Commission of the state 
of Tennessee at its offices in Nashville, on Wednesday, May 25, 
1927. 

The Gainesboro Telephone Company was represented by its 
attorney E. C. Knight; the Brier Hill Collieries by its attorney 
J. T. Wheeler, and the Fentress Coal & Coke Company and 
Highland Coal & Coke Company by their attorney W. M. 
Fuqua. 

[1, 2] It appears from the proof introduced at this hearing 
that on November 3, 1920, the petitioners, Fentress Coal & Coke 
Company, Brier Hill Collieries, Highland Coal & Coke Com- 
pany and the Big Laurel Coal Company, entered into a con- 
tract with the Gainesboro Telephone Company by which it was 
agreed, among other things, that the Gainesboro Telephone Com- 
pany would string a copper circuit from its exchange at Monterey 
to its exchange at Davidson, and rebuilt its Davidson exchange 
stringing a cable between said exchange and Highland Junction 
so as to furnish copper circuits to each of the petitioners with 
the exception of Brier Hill Collieries which had its own circuit, 
und these to have service direct to Monterey; that the Gaines- 
bero Telephone Company was to maintain service at Davidson 
and that the petitioners and the Big Laurel Coal Company who 
entered into the contract, were to pay the Gainesboro Telephone 
Company $250 per month upon bills to be rendered at the end 
of each month. This contract was for a term of five years and ex- 


pired on November 3, 1925. Before the expiration of this con- 
P.U.R.1928¢. 99 
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tract the Big Laurel Coal Company discontinued business and 
thereafter made no payments under the contract. On the ex- 
piration of the contract the petitioners declined to pay the rates 
contracted for further, and were unable to agree with the Gaines- 
boro Telephone Company upon rates to be paid, and as the re- 
ult this proceeding was begun before this Commission to have 
proper rates established. 

The Gainesboro Telephone Company has applied to the Com- 
mission for permission to entirely discontinue its exchange at 
Davidson. As a part of the contract of November 3, 1920 the 
Gainesboro Telephone Company agreed to thoroughly overhaul 
the line between Monterey and Davidson, and to rebuild the 
Davidson exchange and to operate and maintain it so as to give 
reasonable and satisfactory service, and this exchange was re- 
built, but since the expiration of the contract satisfactory service 
has not been maintained. 

The Commission finds from the proof that the Gainesboro 
Telephone Company would not have been justified in rebuilding 
its Davidson exchange and line to Monterey but for the contract 
entered into with petitioners, as there was otherwise very little 
demand for telephone service over the Davidson exchange. The 
Commission further finds that the Gainesboro Telephone Com- 
pany would not be justified in maintaining service for the peti- 
tioners over the Davidson exchange at the standard rates, but 
that they should be required to maintain adequate service over 
this exchange for which they should be permitted to charge a 
fair and adequate rate. 

(3, 4] The petitioners’ use of telephones consist largely in 
long distance calls which go through the Monterey exchange in 
Putnam county, while Davidson is located in Fentress county, 
and heretofore no toll has been charged by the Gainesboro Tele- 
} hone ¢ ompuny on ealls between Davidson and Monterey to any 
of its subscribers on the Davidson exchange. 

The Commission is of the opinion that the Gainesboro Tele- 
phone Company should be pe rmitted to put in and charge its 
subseribers, except the petitioners, its standard toll charge on 
all ealls between Davidson and Monterey, and is further of tl 
pinion that it should furnish service to the petitioners for 
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whose benefit the Davidson Exchange was rebuilt and is main- 
tained with free service between Davidson and Monterey and to 
charge for such service $35 per month, and to charge petitioners 
for additional phones, whether located in one building or not, 
at the rate of $1.50 per phone per month. 

The Commission is further of the opinion that the Gainesboro 
Telephone Company should charge subscribers, other than peti- 
tioners on the Davidson exchange, the rates now in effect at 
Monterey exchange plus the toll charge above set out for service 
from Davidson to Monterey. 

The Commission further finds that the Gainesboro Telephone 
Company should maintain its service at Davidson and should not 
be permitted to discontinue service at that exchange, but that 
it should put said exchange and line between Davidson and 
Monterey in condition to give adequate and sufficient service at 
once, and that hereafter the Brier Hill Collieries should be served 
through the Davidson exchange, and its direct circuit to Mon- 
terey discontinued and no longer maintained. 





WISCONSIN RAILROAD COMMISSION, 


RE VILLAGE OF SAUKVILLE. 
[U-3565.] 


Valuation — Accrued depreciation — Municipal acquisition — Date of 
election to purchase, 
1, An amount for depreciation was deducted from the cost of repro- 
duction of utility property to be acquired by a village as of the date of 
the election to purchase, p. 341. 
Valuation — Municipal acquisition — Electric utility — Severance 
damages. 
2. An amount for severance damages of an electric utility upon 
acquisition by a municipality was allowed, p. 341. 
Valuation — Municipal acquisition — Cost of presenting evidence, 
3. The cost of presenting evidence in a valuation proceeding on 
the acquisition of a private utility by a municipality cannot be allowed 
as reflecting in any way the value of the property, p. 341. 


[January 30, 1928.] 


Appricavion of a village for a valuation of utility property 
P.U.R.1928C. 
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to be acquired pursuant to § 197.01, Wisconsin Statutes; valua- 


tion determined. 


By the Commission: On April 6, 1927, the village of Sauk- 
ville, by its clerk, filed with the Railroad Commission, pursuant 
to § 197.01, Statutes, notice that it determined to acquire the 
electrical distribution system of the Wisconsin Publie Utility 
Company of West Bend, Wisconsin, located within the village of 
Saukville, and the transmission line of said company extending 
from Newburg to Saukville located in the town of Saukville, 
Ozaukee county, and all other property of the said company ae- 
tually used and useful for the convenience of the public in the 
village of Saukville. 

The Commission thereupon held a hearing on May 17, 1927 on 
the determination of the just compensation to be paid for such 
property by the village. At said hearing the following appear- 
ances were entered: 

Wisconsin Publie Utility Company, by William A. Vogel 
back, engineer, and Walter Killthau, manager; the village of 
Saukville, by William Schmidt, president, Emil Kessler, village 
clerk, and J.C. Rieckhoff, member of board. 

At the hearing the utility company submitted an appraisal of 
the property dated July 1, 1925, which was prepared by Spooner 
and Merrill in connection with a securities issue case and passed 
upon by the Commission in that connection, being Commission’s 
file SB-2137. That appraisal covered the items shown in the 
following table and the company’s appraisal as well as the ap 
praisal of the Commission's engineering staff based on the same 
inventory are also shown. These appraisals are of the cost of re 
production new. 


Commission's 
Engineering 


Company’s Stat?’s 
Appraisal. Appraisal. 
Bt Dae OO wacdcececovctsdsscccssces, GOR $10,680 
oe eer rer rrr errr ere Te 3,135 2.950 
BS TrameGOPMNOts 1 GOTVIOS «oc csccccccceccoees os 797 om 
ee On vnc 5 cad ccnn ad «vans entnsen oe 1,415 1,4 
BG Municipal street lighting system ............. 2,494 2,45 24 
B2/B6 Joint use of dis tribution EEE os. cceve com 2,299 2,360 
RR err ne een ane e+» $20,368 $20,622 
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The company further claimed $1727 as the cost of net addi- 
tions to capital account since June 30, 1925 to April 30, 1927. 
In support thereof, and upon request of the Commission, the com- 
pany submitted the items in detail which the Commission’s staff 
appraised at prices based on present day costs. These prices 
show a total of $1825. 

[1] Neither the July 1, 1925 appraisal nor the net additions 
reflected any depreciation and the Commission has deducted from 
the appraisals of its staff depreciation to April 5, 1927, which 
was the date of election to purchase. Such depreciation is re- 
flected by a deduction from the $20,622 appraisal of $3967 leav- 
ing a net of $16,655, as the cost of reproduction less depreciation 
as of April 5, 1927 of the property listed in the above table. To 
allow for depreciation of the net additions to the same date a de- 
duction of $55 is made from the $1825 appraisal, leaving a cost 
of reproduction less depreciation at $1770. The depreciation 
was checked by a physical inspection of the property to determine 
its condition. 

[2] The company further claims for severance damages, ete., 
$3514, which was arrived at by taking 15 per cent of the underly- 
ing figures. This amount has been carefully considered by the 
Commission and does not appear to be excessive for severance 
damages. 

[3] The company further claims the sum of $2500 as repre- 
senting the cost of presenting its evidence and interests in the 
instant proceeding. This cannot be allowed as reflecting in any 
way the value of the property and no allowance for such costs 
can properly be made by the Commission. Appleton Water 
Works Co. v. Railroad Commission, 154 Wis. 121, 142 N. W. 
476, 47 L.R.A.(N.S.) 770. 

A summary of the figures allowed by the Commission in its 
determination follows: 


Cost of Repro- 


Cost of duction less 
Reproduction Depreciation to 
New. April 5, 1927. 
Appraisal of property July 1, 1925 .......... $20,622 $16,655 
Net additions to April 30, 1927 ...... $660 sees 1,825 1,770 
Severance damages, etc. .....ccccccccscccccs 3,314 3,314 
Total ...ccccccccsccccccccccccccccccces $25,761 $21,739 
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Materials and supplies, and additions made since April 30, 
1927, are not covered by this determination and order, but are 
left to be inventoried and a price to be agreed upon by the com- 
pany in the city at the actual date of taking over the property. 
If no agreement is possible the Commission will then, upon appli- 
cation, make a determination of the value of these items. This 
is in accordance with the usual practice of the Commission. 

The Commission finds that the just compensation to be paid 
by the village of Saukville for the taking of the electric distribu 
tion of the Wisconsin Public Utility Company of West Bend 
located in the village of Saukville, and the transmission line ex- 
tending from Newburg to Saukville, exclusive of materials and 


supplies, and additions made since April 30, 1927, is the sum of 


It is therefore ordered and the Commission does hereby find 
and determine, that the just compensation to be paid by the vil- 
lage of Saukville for the taking of the electric distribution svs 
tem located therein owned by the Wisconsin Publie Utility com 
pany of West Bend and the transmission line extending from 
Newburg to. Saukville, exclusive of materials and supplies on 
hand which may be taken over by said village, and exclusive of 
any extensions or additions made since April 30, 1927, be, and 
sume is, here by fixed at $21,759. 

It is furthe r ordered, that in the addition to the above compen 
sation, the materials and supplies on hand at the time of taking 
possession of said plant, and any additions and extensions to the 
plant taking place subsequent to April 30, 1927 be paid for at 
such price as may be agreed upon by the parties themselves, or in 
case the parties fail to agree upon the price at such price as the 
Commission shall fix by supplemental order herein. 

P.U.R,i#28C, 
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NEW JERSEY SUPREME COURT, 


MIDDLESEX WATER COMPANY 
v. 


BOARD OF PUBLIC UTILITY COMMISSIONERS. 


PLAINFIELD UNION WATER COMPANY 
v. 
BOARD OF PUBLIC UTILITY COMMISSIONERS. 
[Nos. 228-230.] 
(— N. J. L. —, 140 Atl. 254.) 


Appeal and review — Scope of review — Additional evidence upon 
appeal, 

1. The appellate court will not undertake to weigh additional testi- 
mony taken under the Certiorari Act (§ 11, 1 Comp. Stats. p. 405) 
where such evidence merely controverts the testimony adduced before 
the Commission and upon which the latter based its order, which if 
reasonable, will not be disturbed, p. 345. 

Appeal and review — Scope of review — Deposition in certiorari pro- 
ceedings. 

2. An application to strike out depositions taken in certiorari pro- 
ceedings should be denied where there is a statutory (P. L. 1918, p. 
305, § 1, also Certiorari Act, § 11, 1 Comp. Stats. p. 405) restriction 
against the supreme court interfering with the Commission’s order rea- 
sonably supported by evidence taken before it but where the order may 
be set aside if it appears to have been outside the jurisdiction of the 
Commission or without reasonable supporting testimony, p. 345. 

Service — Duty to serve — Corporate poverty. 

3. A plea of poverty is not a good defense for a refusal to comply 
with a Commission order for admittedly necessary service improvements, 
p. 346, 

Service — Duty to serve — Franchise obligations — Financial em- 
barrassments. 

4. Financial inability to furnish equipment for an adequate supply 
of water does not relieve the company from its obligation and legal 
duty by virtue of its franchise from the state to maintain adequate 
service in the supply of water, p. 346. 

Service — Duty to serve — Refusal of fair return, 

5. A company which has twice successfully applied for increased 
rates and is earning a net return of 7 per cent is not relieved from 
its obligation to maintain adequate water supply on the ground that 
such poor service was a result of the Commission’s refusal to allow a 
suflicient return on the fair value of the property, p. 346. 


[January 17, 1928.] 
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Crertiorart by two water companies to review an order of 
the Board of Publie Utility Commissioners directing the exten- 
sion of a water main; order attrmed. 

Argued May term, 1927, before Trenchard, Kalisch, and 
Katzenbach, JJ. 

Appearances: Frank Bergen and Robert H. McCarter, both 
of Newark, for prosecutors; Thomas Brown, of Perth Amboy, 
for defendant. 


Per Curiam: There were three distinct writs of certiorari, 
two of which were sued out by the Middlesex Water Company 
and the other at the instance of the Plainfield Union Water Com- 
pany. These writs sought reviews of an order made by the Board 
of Public Utility Commissioners. 

The motion to strike out depositions is applicable to all three 
eases alike. The same legal question is involved in each case. 
The three cases were argued together. 

The facts underlying the motion to strike out depositions are, 
as follows: Upon the return of the writs of certiorari, leave was 
given both parties to take testimony to be used on the arguments. 
Objection was made by counsel of defendant to the taking of 
depositions upon the ground that the supreme court, on certiorari, 
was limited to a review of the orders of the Board of Utility 
(‘ommissioners, to the facts found in the testimony, adduced be- 
fore that Board. This objection was overruled and leave given, 
as has been stated. Depositions were taken, and counsel of the 
Board now moves to strike them out in the three cases. 

The contention of counsel of defendant is that the depositions 
cannot be properly considered in reviewing the orders of the 
Board, for the reason that the decisions and orders of the Board 
can only be set aside in whole or in part when it clearly appears 
that there was no evidence before it to support the same, and 
that by § 38, P. L. 1911, p. 588, as amended by P. L. 1918, 
p. 304, the supreme court of New Jersey on certiorari can only 
review the order of the Board as to facts found in the testimony 
adduced before the Board. 

Counsel for the motion summarizes his reasons thus; 


“The contention of the defendant is that the supreme court 
P.U.R.1928C. 
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will not, in furtherance of the well-defined policy, disturb a 
finding of facts by considering the evidence not before the Board 
when its decisions and determinations were made.” 

[1, 2] Section 38 of an act entitled “An act to amend an act 
. . « concerning public utilities,” ete. (chap. 130, P. L. 1918, 
p. 305), inter alia, provides that: 

“The supreme court is hereby given jurisdiction to review” 
upon certiorari any order of the Board of Publie Utility Com- 
missioners, “And to set aside such order in whole or in part 
when it clearly appears that there was no evidence before the 
Board to support reasonably the same, or that the same was 
without the jurisdiction of the Board. The evidence presented 
to the Board, together with the findings, and the order issued 
thereon, shall be certified by the Board to the supreme court as 
its return. . . . If, with respect to any order brought under 
review by certiorari, it shall appear equitable and just that a 
rehearing should be had before said Board, the supreme court 
may order that such rehearing be had upon such terms and condi- 
tions as are reasonable, and the said Board shall thereupon pro- 
ceed to rehearing upon the testimony theretofore taken before 
it, and upon which the order under review was based, and upon 
such additional testimony, if any, as may be produced.” 

Section 11 of the Certiorari Act (1 Comp. Stats. 405) pro- 
vides, among other things, that, in all cases of writs of certiorari 
now pending or hereinafter brought to review, inter alia, the 
proceedings of any statutory tribunal “. . . the court shall 
determine disputed questions of fact, as well as of law, and 
inquire into the facts by depositions taken on notice, or in such 
other manner as is according to the practice of the court.” 

We think that the construction to be put upon the two sections 
referred to in order to carry out the legislative intent, is that, 
where the evidence, taken under the Certiorari Act merely con- 
troverts the testimony adduced before the Publie Utility Board, 
and upon which testimony the Board based its order, this court 
will not undertake to weigh the testimony, but will seek to ascer- 
tain whether there was any testimony before the Board which 
reasonably supports its order. If there is testimony reasonably 


supporting the Board’s order, and there is no testimony adduced 
P.U.R.1928C. 
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from which it is made to appear that the order was without the 


jurisdiction of the Board, or that the testimony taken before 


the Board does not reasonably support the order, this court will 
not interfere. 

We have, therefore, reached the conelusion that the applica- 
tion to strike ont the testimony, taken in the proceedings on cer- 
tiorari, should be denied. 

3| We now come to a consideration of a review of the order 
made by the Board on July 29, 1926, P.U.R.1926E, 786, and 
which order is as follows: 

“Ordered that the Middlesex Water Company install a trans- 
mission pipe line of not less than 24 inches in diameter from the 
present terminus of its 20-inch line along Park avenue, in the 
vicinity of Oak Tree, thence by a route to be selected by the com- 
pany, easterly to a point in Woodbridge approximately at the in- 
put of its mains leading to Carteret, with a privilege to the com- 
pany if it so desires, to extend the pipe further at its own 
volition.” 

The estimate cost of the proposed main is $350,000. The 
objections made against the order by the prosecutor are: (1) 
That the main, if made as directed by the order, would be in- 
effective to deliver more water at Carteret, where it is needed, 
and hence to install it would be a waste of capital. (2) Because 
the Board had theretofore refused to permit the company to 
obtain an adequate income in the performance of the service re- 
juired of it, it has, therefore, made it impossible for the com- 
pany to obtain the capital necessary for the proposed main, or 
otherwise to enlarge the company’s works so as to be able to 
render adequate service. 

There is no dispute that the installation of the main is neces- 
sary. We are unable to perceive, in view of the confession on 
part of the water company of the necessity of the main in order 
to render adequate service, any merit in the defense whatever 
to the order made by the Board, unless it can be reasonably said 
that a plea of poverty is a good defense to a compliance with 
the Board’s order. 

[4,5] The company is under a legal obligation to render 
adequate service, and is not entitled to enjoy the privilege of 
P.U.R.1928C, 
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its franchise if it is unable to render the adequate service re 
quired of it in the proper exercise of such franchise. 

The prosecutor, in continuing to enjoy its franchise from 
the state to supply water to the municipality, is under a legal 
duty, by virtue of such franchise, to maintain adequate service 
in its supply of water, and this supply must be furnished im an 
adequate manner. The complaint made by the company is that 
the fault of inadequate service is attributable to the action of 
the Board, in that the latter impaired the financial condition of 
the water company by refusing to allow the company a sufficient 
return on the fair value of its property. But this complaint 
is not borne out by the facts of the case, for it appears that in 
1920 the company made applications to the Board on two differ- 
ent occasions for an increase in rates, and on each occasion the 
increase was allowed. The rate allowed by the Board was 
apparently sufficient to afford a net return of 7 per cent on the 
fair value of the property of the company. At any rate, no 
appeal was taken. 

It is rather an alarming proposition that a company, enjoying 
a franchise to furnish water to a municipality, in the perform- 
ance of which task it must be considered that the lives, needs, 
health, and comfort of the inhabitants, and safety of property, 
are involved, because all, more or less, are dependent upon an 
adequate supply of water, with adequate service, can successfully 
entrench itself against a compliance with the order of the Board 
on the plea that the company has not the financial ability to 
furnish equipment for an adequate supply of water with adequate 
service for distribution. Palpably such an excuse cannot prop- 
erly be permitted to prevail. 

The prosecutor also attacks the reasonableness of the estimated 
cost of performing the work as directed by the order. Our exam- 
ination of the testimony adduced before the Board, in that re- 
gard, satisfies us that the conclusion reached by the Board on the 


question is reasonably supported by the testimony. 
The order is affirmed, with costs. 
P.U.R.1928C, 
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WYOMING SUPREME COURT. 


SALT CREEK TRANSPORTATION COMPANY 
v. 
PUBLIC SERVICE COMMISSION OF WYOMING. 
[No. 1474.] 
(— Wyo. —, 263 Pac. 621.) 


Constitutional law — Presumption in favor of constitutionality — 
Statutes — Burden of proof. 

1. A statute will not be declared void unless its invalidity is dis- 
tinctly pointed out and clearly shown; and where it is alleged that a 
statute is unconstitutional, the specific constitutional provision violated 
must be pointed out, p. 350. 

Appeal and review — Reserved questions — Specijic claims of un- 
constitutionality. 

2. Questions reserved from the lower court may be returned there 
to without answer where the specific constitutional provision claimed 
to be violated is not pointed out, p. 350. 

Constitutional law — When constitutional questions are to be de- 
cided. 

3. Constitutional questions should not be answered unless they are 
fully presented before the court, p. 350. 

Constitutional law — Police power — Certificates of convenience and 
necessity. 

4. A certificate of convenience and necessity issued under the pro- 
visions of § 5497, W. C. S. 1920, constitutes a grant or license of the 
right to transport persons in motor vehicles over the designated rote 
but does not restrict the regulatory police power of the state over 
common carriers, to which all contract and property rights are sub 
ject if reasonably exercised, p. 350. 

Constitutional law — Regulation of private carriers — Saving clause. 

5. An act (Session Laws, 1927, Chap. 98) purporting to regulate 
the transportation of common and private earriers is not unconstitu 
tional as to the former class notwithstanding that it has been declared 
unconstitutional as to the latter class, in view of a saving clause (§ 12) 
expressly reserving the unconstitutionality of any part of the statute 
from affecting any other part, p. 351. 

Constitutional law — When constitutionality is to be decided — Com- 
mon carriers, 

6. A common carrier plainly within the provisions of an act (Ses- 
sion Laws, 1927, Chap. 98) purporting to regulate transportation by 
common and private carriers is in no position to urge the unconstitu- 
tionality of the statute as to private constitutionality of the statute 
as to private carriers where such question does not arise upon the 
record, p. 353. 
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Constitutional law — Who may raise constitutional question. 
7. A showing of unconstitutionality must be made out by the party 
seeking to avoid a statute as applying to it personally and a showing 
of unconstitutionality as affecting other persons or parties is not suf- 


>= 


ficient for that purpose, p. 353. 
[January 31, 1928.] 


Question reserved from district county court to the supreme 
court in proceedings by transportation company against Public 
Service Commission ; answered in accordance with opinion. 

Appearances: Curran & Cobb, of Casper, for plaintiff; Wil- 
liam O. Wilson, Attorney General, J. A. Greenwood, Deputy At- 
torney General, and F. Chatterton, of Riverton, for the state. 


Blume, C. J.: This cause was submitted to the lower court 
upon an agreed statement of facts, with a request that certain 
constitutional questions be submitted to this court for answer. 
The record discloses the following facts: The plaintiff, Salt 
Creck Transportation Company, is a corporation organized un- 
der the laws of the state of Wyoming and is authorized to engage, 
a8 a common carrier, in the business of transporting persons and 
property by means of motor vehicles for compensation over the 
public highways of this state, between the city of Casper and the 
city of Sheridan, via Salt Creek. Plaintiff has been engaged 
in such business for a period of approximately six years. On 
March 29, 1923, the Publie Service Commission of this state 
issued to plaintiff a certificate of convenience and necessity, 
amended on June 23, 1926, and again amended on Mareh 15, 
1927, authorizing plaintiff, in substance, to operate and maintain 
a private car line consisting of automobile busses for the trans- 
portation of passengers and property between the cities afore- 
said and along the line of its route. During the session of the 
legislature in 1927 an act was passed, known as Chap. 98 of the 
Session Laws of Wyoming 1927, entitled: ‘An act to supervise 
and regulate the transportation of persons and property for com- 
pensation.” Plaintiff is a transportation company within the 
meaning of that act, but has failed and refused to comply with 
the provisions thereof or the regulations of the Public Service 


Commission thereunder, and it has been cited to appear before 
P.U.R.1928C. 
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such Commission to show cause why it should not comply there- 
with. 

The constitutional questions submitted to this court for de 
cision are as follows: 

1) Is Chap. 98 of the Session Laws of 1927, or any section, 
subsection, clause, or phrase thereof uneonstitutional or in any 
way in violation of any of the provisions of either the Constitu- 
tion of the state of Wyoming or ef the Constitution of the United 


States, and if so, in what respect ? 


2) If the answer to the foregoing question is in the negative, 
then is the plaintiff required, in order to lawfully engage in and 
operate its said business, to comply with each and every or any 
of the provisions and requirements of said Chap. 987 

1-3 | It will be noted that the questions submitted to us are 
broad and sweeping, without pointing out a single constitutional 
provision which is claimed to be violated by chapter 98 afore- 
suid. It is held that a statute will not be declared void unless 
ts invalidity is distinetly pointed out and clearly shown, and 
that, accordingly, one who alleges that a statute is unconstitu- 
tional must-point out the specific constitutional provision that 
is violated by it. 12 C. J. 285. That rule is applicable here, 
and we might well return this case to the trial court without 
answering either of the questiens submitted. Waiving that 
point, however, without letting such waiver serve-as a precedent 
in the future, we must in anv event limit our answers to the 
questions submitted to the points which have been specitically 
and fully argued. Constitutional questions are too important 
to be answered by this court at random, and they should not be 
answered unless fully presented. Only two claims are made and 
argued in plaintiff's brief, viz.: (1) That the certificate of con- 
venience and necessity issued to it prior to the enactment of 
Chap. 98 of the Session Laws of 1927 is in the nature of a con- 
tract which cannot be modified by a subsequent enactment of 
the legislature. (2) That Chap. 98, above mentioned, is un 
constitutional as to private carriers, and is, therefore, also uncon- 
stitutional as to the plaintiff, a common carrier. 

(4| It must be clear that the first point above mentioned is 
without merit. Section 1 of article 10 of the state Constitution 


P.U.R.1928C. 
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provides that all laws relating to corporations may be altered, 
amended, or repealed by the legislature at any time when neces 
sary for the publie good and general welfare, and that all cor 
porations doing business in this state may be regulated as to such 
business. Section 2 of the same article provides that the police 
power of the state is supreme over all corporations as well as 
individuals. The certificate of public convenience and necessity 
issued to plaintiff in this case was issued under the provisions 
of § 5497, W. C. S. 1920. It constitutes a grant or license, it 
is true, of the right to transport persons and property in motor 
vehicles over the line designated. It contains no restrictions, 
however, that plaintiff, as a common carrier, may not be regu- 
lated under the police power of the state. It implies, doubtless, 
thatthe plaintiff complied with the provisions of the statute then 
in force and the reasonable rules and regulations of the Com 
mission thereunder. Kinder v. Looney, 171 Ark. 16, P.U.R. 
1926D, 425, 283 S. W. 9. But it in no way, by implication or 
otherwise, can be said to abrogate any of the police powers pos- 
sessed by the state. All contract and property rights are subject 
to these powers if exercised reasonably. Atlantic Coast Line R. 
Co. v. Goldsboro, 232 U. 8. 548, 58 L. ed. 721, 34 Sup. Ct. Rep. 
364, and eases cited. And plaintiff has failed to point out any 
provision in Chap. 98 above mentioned which is unreasonable as 
to it. 

[5] The second question argued by plaintiff arises out of the 
apparently broad and sweeping definition of the term “trans- 
portation company,” contained in Chap. 98 aforesaid. Section 
1 defines such company to mean “every corporation or person, 
their lessees, trustees, receivers or trustees appointed by anv 
court whatsoever, owning, controlling, operating or managing 
any motor vehicle, motor truck, motorbus, bus trailer, semitrailer 
or other trailer in connection therewith, used in the business of 
transportation of persons or property by contract or agreement 
for compensation or as a common carrier for compensation over 
any publie highway in this state between fixed termini, or over 
regular or irregular routes not operating exclusively within the 


limits of an incorporated city or town.” Section 2 of the act 


forbids any such company from operating in the state without 
P.U.R.1928C. 
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complying with the provisions of the act. Section 3 of the act 
authorized the Public Service Commission of the state to fix 
rates, fares, and charges to be charged by such company, to pre- 
scribe rules and regulations for its government, to require such 
company to provide adequate facilities for conveyance and trans- 
portation, and to supervise and regulate it in a number of other 
ways. It is claimed, and the Public Service Commission seems 
to concede, that the act attempts to regulate private carriers as 
well as common carriers, and counsel for plaintiff have pointed 
out to us that a legislative act of Oregon, from which Chap. 98, 
supra, seems to have been copied, was declared unconstitutional 
as to private carriers by the supreme court of that state in the 
ease of Purple Truck Garage Co. v. Campbell, 119 Or. 484, 
P.U.R.1927C, 631, 250 Pace. 215, 51 A.L.R. 816, and it is 
further pointed out that the United States Supreme Court in the 
ease of Frost v. Railroad Commission, 271 U. 8. 583, 70 L. ed. 
1101, P.U.R.1926D, 485, 46 Sup. Ct. Rep. 605, 47 A.L.R. 457, 
declared a similar act of the state of California to be in violation 
of the 14th Amendment to the Federal Constitution. Granting, 
however, for the purpose of this case, that the act is unconstitu- 
tional as to private carriers, it does not follow that it is also 
unconstitutional as to common carriers. We have twice discussed 
a similar point, viz., in the case of State v. Sheldon, 29 Wyo. 
233, 213 Pac. 92, and State ex rel. W yekoff v. Ross, 31 Wyo. 
500, 228 Pac. 636. In the latter case, at p. 639 of 228 Pac. we 
stated distinctly that: 

“A statute clearly unconstitutional as to certain persons or 
things, but constitutional as to others, may be sustained as to 
the persons or things to which it may be applied without conflict 
with the Constitution, if it be believed that the legislature would 
have enacted the statute with the unconstitutional parts elim- 
inated.” 

That is the situation in the case at bar. The act may clearly 
be applied to common carriers without reference to private car 
riers, and it is manifest that the legislature intended to have it 
so apply, though the act might be declared unconstitutional as 
to private carriers. By § 12 of that act it is specifically pro- 
vided that: 

P.U.R.1928C. 
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“Tf any section, subsection, sentence, clause or phrase of this 
act is for any reason held to be unconstitutional, such decision 
shall not affect the validity of the remaining portions of this act. 
The legislative assembly declares that it would have passed this 
act and each section, subsection, sentence, clause, and phrase 
thereof irrespective of the fact that any one or more other see- 
tions, subsections, sentences, clauses, or phrases be declared un- 
constitutional.” 

(6, 7] The effect of a similar provision is fully discussed in 
the case of State ex rel. Wyckoff v. Ross, supra. We must ac- 
cordingly hold that the act in question is not unconstitutional 
as to common carriers, including plaintiff, merely because it also 
attempts to regulate and supervise private carriers in an uncon- 
stitutional manner. That is as far as we can go in this case. 
Counsel for both parties, it is true, have asked us to determine 
whether or not the act is constitutional as to private carriers. 
But we cannot do so, because that question does not arise upon 
the record in this case. The plaintiff is a common carrier. It 
is in no position to urge that the act is unconstitutional as to 
the private carriers. The law is well settled that it is not sutli- 
cient for a party to say that a statute is unconstitutional as to 
other persons or classes of persons. It must appear that it is 
unconstitutional as to the person attacking it. 12 C. J. 762, 
763; Zaneanelli v. Central Coal & Coke Co. 25 Wyo. 511, 173 
Pace. 981. And this court, in the case of State v. Smart, 18 Wyo. 
436, 110 Pac. 715, which came here on reserved constitutional 
questions, said: 

“And it has been uniformly held that this court will examine 
the original papers certified to it by the district court in order 
to determine whether such questions arise in the action or pro- 
ceeding, and whether their determination is necessary to a dis- 
position of the case; it being the general rule that the constitu- 
tionality of a statute will net be determined unless necessarily 
involved in the case before the court.” 

Plaintiff having no right to raise the question as to whether 
the act mentioned is constitutional as to private carriers, it~does 
not arise in this proceeding, and we have, therefore, no right to 


answer it herein. 
P.U.R.1928C. 23 
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We accordingly return this case to the district court, answered 


only in so far as is herein indicated. 


Kimball and Riner, JJ., concur. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE CITIZENS GAS COMPANY. 
[No. 9188.] 


Security issues — Sale of bonds — Minimum price — Open bidding. 
1. To obtain the best possible price for proposed securities a public 
utility company should receive bids from all persons desirous of mak- 
ing an offer for the purchase thereof, the Commission fixing a minimum 
but directing the company to take advantage of any higher bid which 
might be submitted, p. 356. 
Security issues — Rights of stockholders — Purpose of issue — Gas 
utility. 

2. No legal rights of common stockholders are jeopardized by the 
denial of an intervening petition requesting that a proposed issue of 
preferred securities should be extended to include all common share- 
holders at not less than par in proportion to the number of shares held 
by each, especially Where such permission might seriously handicap the 
immediate carrying out of the purpose of the issue, p. 356. 

Security issues — Sale price at less than par. 

3. A petition for authority to issue preferred stock at not less 
than 96 per cent of par was denied where there was evidence of at least 
two parties willing to bid at least 98 per cent on any part or all of the 


proposed issue, p. 356. 
(January 26, 1928.] 
Petition of a gas company for authority to issue and sell 
$1,000,000 worth of preferred stock; authority granted. 
Appearances: H. H. Hornbrook, for petitioner; Gavin L. 


Payne and Newton Todd, for respondents. 


Ellis, Commissioner: On January 11, 1928, the Citizens 


. . . ° ° . ° . . e : 
Gas Company of Indianapolis, tiled with the Public Service 
pan) ] 


Commission of Indiana its supplemental petition in the above 
entitled cause. Said supplemental petition, omitting caption 
and signatures, is in the words and figures following, to wit :— 

“Your petitioner, Citizens Gas Company of Indianapolis, 
P.U.R.1928C. 
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respectfully represents and shows to the Commission that its 
petition in the above entitled matter was tiled with the Com- 
mission on December 16, 1927, wherein authority was asked 
by the petitioner to issue and sell $1,000,000 of 53 per cent 
preferred stock at not less than 95 per cent of the par value 
thereof, the proceeds to be used in retiring the outstanding 
$1,000,000 of 7 per cent preferred stock of your petitioner. 
“That thereafter, on the 29th day of December, 1927, a hear- 
ing was had on the said petition, whereas it was represented 
that responsible parties would pay not less than par for said new 
preferred stock; and the Commission thereupon, under date of 


> 


December 30, 1927, entered its order herein granting the pray- 
er of the petitioner for authority to sell $1,000,000 of 55 per 
cent preferred stock; but in said order the Commission directed 
that said stock should be sold at not less than the par value there- 
of, and should be sold only after giving to all persons desiring 
to bid thereon an opportunity to so bid. 

“That as a result of the publicity and discussion aroused by 
said petition, hearing and order, a number of inquiries have 
been received by your petitioner for said stock, and tentative 
otiers have been made to purchase stock bearing 5 per cent divi- 
dends on a basis which would be more favorable to the company 
than to sell its 55 per cent preferred stock at par. 

“That in the opinion of vour petitioner a 5 per cent preferred 
stock can be sold at not Jess than 96 per cent of the par value 
thereof. Moreover it is your petitioner's opinion that a very 
substantial percentage of the holders of the present. preferred 
stock of the company would be willing to turn in their present 
preferred stock holdings at the redemption price thereof, to 
wit: 105 per cent plus acerued dividends, and take new 5 per 
cent preferred stock at not less than the par value of such 4 
per cent preferred stock, in partial payment of the redemption 
price. 

“Wherefore, the petitioner herein prays the Public Service 
Commission of Indiana that it make inquiry into the matters 
and facts herein set forth, and finding the same to be true, that 
it enter its proper order modifying the order heretofore made 


under date of December 30, 1927, so as to authorize and em- 
P.U.R.1928C. 
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ower Citizens Gas Company of Indianapolis to issue $1,000,- 


100 of 5 per cent preferred stock in lieu of 5} per cent pre- 


1 
ferred stock, as now covered by said order, and to sell said 
stock at not less than 96 per cent of the par value thereof, with 
suitable provision permitting the offering of said new stock to 
the holders of the outstanding 7 per cent preferred stock of the 
company.” 

Pursuant to notice to interested parties, a hearing was held 
on said supplemental petition on January 25, 1928, in the 
rooms of the Commission, state house, Indianapolis, Indiana. 

An intervening petition of Gavin L. Payne & Company and 
Newton Todd was filed, protesting against the proposed sale 
of the 5 per cent preferred stock of the Citizens Gas Company 
at 96 and making an offer of 98 for the entire proposed issue 
of $1,000,000. 

[1-3] Benjamin Franklin Kinnick, a common stockholder 
of the Citizens Gas Company, by counsel, filed an intervening 
petition, requesting that the proposal of the company, as set 
out in the supplemental petition, for authority to offer the 5 
per cent preferred stock to present holders of the outstanding 
7 per cent preferred stock at not less than par be extended to 
include all common stockholders of the company in proportion 
to the number of shares of common stock held by said stock- 
holders into the total number of stock issued by said corpora- 
tion, both preferred and common. 

The evidence showed that as a result of certain circumstan- 
ces and publicity incident to the proposed sale of 55 per cent 
preferred stock, that it is now possible for the company to sell 
or exchange 5 per cent preterred stock ou a basis which would 
be more favorable to the company. That bids on all or any 
part of the proposed issue of $1,000,000 of 5 per cent perierred 
stock remaining after the proposed exchange with holders of 
the present 7 per cent preferred stock, at a figure in excess of 
6, the sale price proposed in the petition, will be received by 
the company if steps are taken to receive bids for such stock 
immediately. That some of the present holders of the preferred 
stock of the company may wish to turn in their present pre- 
ferred stock holdings at the redemption price thereof, 105 plus 
P.U.R.1928C. 
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accrued dividends, and take the proposed 5 per cent preferred 
stock at not less than par value in partial payment of the re- 
demption price. 

The evidence further showed that in the event the proposed 
5 per cent preferred stock is issued and sold at the price and 
under the conditions now possible, it will be advantageous to 
the company. Officials of the company testified they had been 
informed that at least one bid of more than 96 for any part 
or all of the proposed issue of stock will be received. Gavin 
L. Payne and Company, and Newton Todd indicated in the 
intervening petition that they would offer at least 98 for all 
the stock and Mr. Todd stated that he personally would be will- 
ing to bid at least 98 on any part or all of the proposed issue of 
stock. 

The Commission is of the opinion, as stated in the original 


order in this cause, that to obtain the best possible price for 
the proposed securities, the company should receive bids from 
all persons desirous of making an offer for the purchase of the 
securities. ‘The Commission will fix a minimum price at which 
the securities may be sold but will direct the company to take 
advantage of any higher bid which may be submitted. 

The evidence showed, concerning the proposal to extend the 
right to purchase to the common stockholders, that such per- 
mission might:seriously handicap the immediate carrying out 
of the program for the retirement of the present 7 per cent pre- 
ferred stock and the issuance of 5 per cent preferred stock in 
lieu thereof. 

The Commission is of the opinion that no legal rights of the 
common stockholders will be jeopardized by denial of the in- 
tervening petition of Benjamin Franklin Kinnick. 

The question of the presence of bidders at the opening of 
bids was raised at the hearing by the interveners. We see no 
objection to the request being granted. 

In view of the evidence submitted, the Commission is of the 


opinion and finds as follows: 
1. That the prayer of the petition for authority to issue $1,- 
000,000 of 5 per cent preferred stock in lieu of $1,000,000 of 
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53 per cent preferred stock heretofore issued to be sold at not 
less than 96 per cent of par should be denied. 

2. That authority for the issuance of the seeurities should 
be granted tor the purposes set out in the petition with the ex- 
press condition that the same shall be sold at the best price ob- 
tainable after receiving bids from all interested parties, and 
upon the further express condition that in no event shall such 
securities be sold at less than 98 per cent of par. 

3. That the prayer of the petition for authority to sell or 
exchange said 5 per cent preferred stock to holders of the pres- 
ent 7 per cent preferred stock at the redemption price thereof, 
105 per cent plus acerued dividends, at not less than the par 
value of such 5 per cent preferred stock, in partial payment ot 
the redemption price should be granted. 

4. That before selling or exchanging any of said 5 per cent 
preferred stock to said holders of the 7 per cent preferred stock, 
the company shall receive bids for the sale of all or any part 
of the $1,000,000 of 5 per cent preferred stock remaining after 
the sale or exchange of said 5 per cent preferred stock with 


the holders of the present 7 per cent preferred stock. 
Singleton, McCardle, Harmon, McIntosh, Commissioners, 


concur, 





MONTANA PUBLIC SERVICE COMMISSION, 


4 


RE LAKE-HUBBARD NATURAL GAS SERVICE. 
[Docket No. 995, Report & Order No. 1503.] 


Public utilities — Definition of public service — Natural gas. 

1. To constitute a public utility there must appear by the evidence 
directly or by implication a profession of public service on the part of 
the operator, that is, a willingness to serve as a class, not necessarily 
all of the public, but any limited portion thereof as for example, could 
be served by a particular gas well, as contradistinguished from a hold 
ing out for service to particular individuals only, either as a maitei 
of accommodation or for other peculiar reasons particular to them, 
p. 361. 

Pubiie utilities — Evidence of dedication to public use — Natural gas. 

2. Evidence that a natural gas well operated by two individuals 


served only the properties of the operators, their bona fide tenants, the 
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city hall, and the post office, was held not suflicient to warrant a find- 
ing that such property had been dedicated to public use, p. 362. 


[January 31, 1928.] 


INVESTIGATION upon motion of the Commission into the sta- 
tus of two individuals distributing natural gas; individuals held 
not subject to the supervision of the Commission. 

Appearances: C. J. Dousman for Edwin Lake and Paul E. 
Hubbard; D. R. Young for the Montana Petroleum Company ; 


Iraneis A. Silver, for the Commission. 


By the Commission: Acting upon representations made to 
the Commission that Edwin Lake and Paul E. Hubbard were 
jointly operating a plant at Baker, Montana, for the distribu- 
tion of natural gas to the public for compensation without sub- 
mission to the jurisdiction of the Commission, an order was 
issued on October 10, 1927, requiring the respondents herein 
to file with the Commission on or before October 31, 1927, reg- 
ular reports such as are required of public utilities operating 
within the state of Montana or, in the alternative, to show cause, 
in writing, why the respondents were not operating a public 
utility and as such relieved of the duty ci reporting to this 
Commission as required by § 3886, R. C. M. 1921, and acts 
amendatory thereof. On October 20, 1927, the respondents 
tiled their joint answer denying that they, or either of them, 
were engaged in operating a public utility. Upon the issue 
made a public hearing was held at Baker, Montana, on Novem- 
ber 21, 1927. 

It appears from the testimony adduced at the hearing that 
during the winter of 1923-1924 the respondents, for the pur- 
pose of securing a private natural gas supply, drilled a natural 
gas well on lot 2 of block 10 of the Baker Townsite within the 
city limits of the town of Baker, Montana. The real estate in 
question belonged to the respondent Lake but by reason of the 
respondent Hubbard's participation in the expense of the en- 
terprise he was deeded by quit-claim deed an undivided one- 
half interest in all the gas discovered or found beneath the sur- 
face of said lot. On January 24, 1924, the town council of 


Baker, by resolution, granted authority to respondents to lay 
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gas mains for a distance of about seven blocks, beneath the sur- 
lace of certain streets and alleys within the corporate limits, 
connecting said gas well with property owned by Lake in block 
7 of the Baker townsite and with property owned by Hubbard 
in block 1 of the Park addition to the town of Baker. In addi- 
tion to stipulations requiring the gas mains to be laid in good 
and workmanlike fashion, and a clause saving the city harmless 
from all damages arising by reason of the laying of the mains, 
the resolution specitied, “Provided further that the said per- 
mittees shall not be permitted to sell any of the gas conveyed 
through said mains.” In 1924, the gas main was laid connect- 
ing Lake’s theater on Main street and Hubbard’s hardware store 
on the same street. Subsequently, connections were made with 
the following places: 

Lake’s residence on Montana avenue, three houses owned by 
Lake, immediately adjoining the site of the gas well, the city 
hall, the building housing the United States post office, the 
Burns garage, and the upstairs portion of the Pearce-Morris 
building. 

In addition to the theater, two offices, two stores, and three 
apartments, all located in the Lake Theater building and all 
occupied, are served with gas through the theater connection. 
Through Mr. Hubbard’s gonnection on Main street, his hard- 
Ware store, one garage, one auto salesroom, two apartments, 
and the Odd Fellows hall, obtain natural gas for heating (and 
cooking where required) service. Three apartments in the 
Pearce-Morris building leased by Hubbard and sublet to three 
tenants), likewise obtain their natural gas for cooking and 
heating from the Lake-Hubbard well, as does the family of 
Lb. D. Grant, owner of the post office building, who maintains 
living quarters in the lower portion of the building. In all, 
the Lake-Hubbard gas well serves three stores, one theater, one 
auto salesroom, one garage, one post office, one city hall (inelud- 
ing council chambers and fire hall), two offices, nine apart- 
ments, one hall, and four residences. 

The city hall is given free gas but the expenses of making 
the connection were borne by the town of Baker. Gratuitous 
fas service is also given the owner of the post ottice building as 
P.U.R.1928C. 
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an inducement to hold the post office location between the re- 
spective sites of the Lake’s and Hubbard’s business properties. 
Outside of the city hall, the post office building and Lake’s 
private residence, all users are tenants of either Lake or Hub- 
bard. None of the services are metered. 

Respondents assert that they do not sell any of their gas and 
that, therefore, they do not come within the terms of § 5551, 
Kh. C. M. 1921. 

[1] If the question as to whether or not Lake and Hubbard 
are actually selling gas and receiving compensation for the gas 
distributed in the town of Baker were determinative of their 
status, we would feel constrained to hold that the furnishing of 
gas tor heating and cooking in connection with the rental of 
the various apartments, residences, and stores finds retlection 
in and is part of the consideration paid by the various tenants 
for their occupancies. However, it is our view that the prin- 
cipal question to be determined in this proceeding is whether 
the respondents have dedicated their property to a public use 
und thus rendered themselves amenable to the Publie Serv- 
ice Commission statutes of this state. In the light of decisions 
of the Supreme Court of the United States and ‘prior rulings 
of this Commission it is not enough that the respondents are 
eugaged in distributing gas to users for compensation. There 
uiust also appear from the evidence directly or by unplication, 
a profession of public service on their part, that is, a willing- 
ness to serve the public as a class, not necessarily all of the pub- 
lic, but any limited portion of it, such portion, for example, as 
could be served by their gas well, as contradistinguished from 
them holding themselves out as serving or ready to serve only 
particular individuals, either as a matter of accommodation or 
for other reasons peculiar and particular to them. 

It would not serve any useful purpose to make an extended 
review of the decided cases on the subject in this case. Here- 
tofore, we have had occasion to extensively review the cases on 
the subject (see Public Service Commission v. Montana Water 
& Power Co. 18 M. U. R. , P.U.R.1926A, 689, and Pub- 





lic Service Commission v. Northwestern Improv. Co. 19 M. 
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U. R. ——, P.U.R.1926D, 305), and they sufficiently support 
the principles above enunciated. 

[2] Admittedly, in this case, the digging of the gas well was 
conceived as a private enterprise by respondents for the pur- 
pose of furnishing natural gas to their respective business build- 
ings. They sought and received from the town council the right 
to use the streets and alleys for their gas mains upon the ex 
press condition that they would not sell gas. All subsequent 
services installed with the exception of the connections to the 
city hall and post oftice were for the benefit of tenants of one 
or the other. 

Even though respondents had expressly made a charge to 
their respective tenants for the gas used by them, this fact, un- 
der the cireumstances of this record, would not make them op- 
erators of a public utility, (Story v. Richardson, 186 Cal, 162, 
198 Pae. 1057, 18 A.L.R. 750). Manifestly, the furnishing 
of free gas to the city hall or to the post office, ne matter what 
respondents’ motives might be, does not bring them within the 
statute. There is no law against a man giving away his own 
property if-he so chooses. The intangible benefit received from 
having the post oftice located between their places of business 
cannot class as “compensation,” for there is no way of admeas- 
uring it. So far as the city hall is concerned, the mayor of 
baker testitied under oath that at the time of the granting of 
the use of the streets for gas mains there was no promise on 
the part of respondents that the city was to receive free gas. 
This testimony tends to overcome the natural presumption aris- 
ing from the situation that the easement granted constituted 
the consideration. 

It is noteworthy that although their gas main is some seven 
blocks in length and passing in front of residences and business 
houses, there are no other connections save those mentioned. 
The testimony is that respondents have had requests for service 
connections but have steadfastly refused them all. 

In a nutshell, the evidence is that the Lake-Hubbard natural 
gas well serves Lake’s residence, his place of business, his bona 
fide tenants (residential and business), Hubbard’s place of bus- 
iness (Hubbard purchases his gas for domestic consumption 
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from the gas utility serving the town of baker), his tenants 
(residential and business), the city hall and the post office. 
These facts are not sufficient to warrant a finding that Lake 
and Hubbard have dedicated their natural gas well to a pub- 
lie use. To hold that property has been dedicated to a public 
use is not a trivial thing and such dedication is never presumed 
without evidence of unequivocal intention, (Humbird Lumber 
Co. v. Public Utilities Commission, 39 Idaho, 505, 228 Pac. 
271). 





NORTH CAROLINA CORPORATION COMMISSION, 


RE WESTERN UNION TELEGRAPH COMPANY. 


Return — Operating expenses — Wage cost — Telegraph. 

1. Wage costs of telegraph business have been largely overcome 
by increased volume of business and increased efficiency of machinery 
and appliances such as the automatic message recorder and the multiple 
use of equipment, p. 364. 

Return — Operating expenses — Economies from new invention, 

2. The development of a device for multiple use of telegraph wire 
circuit largely increasing the capacity of wires was found to increase 
the volume of traffic handled without correspondingly increasing the 
capital outlay for additional wire circuits and the expense of main- 
tenance of same, p. 364. 

Interstate Commerce — Privilege tax — Telegraph — Interstate mes- 
sages. 

3. A privilege tax levied on the business of telegraph operation 
within a state is not a tax on interstate commerce with regard to inter- 
state messages sent out of the state, p. 366. 

Apportionment — Privilege tax — Interstate and intrastate tele- 
grams. 

4. A provision of a state revenue act excluding the imposition of 
a tax on interstate commerce does not prevent a privilege tax levied 
on telegraph operation within a state from being charged against the 
handling expense of interstate and intrastate messages in the proper 
proportion, p. 366. 

Apportionment — Telegraph — Handling expense — Relaying of for- 
eign messages. 

5. A charge against intrastate telegraph revenue for the handling 
of intrastate messages at relay points outside of the state was set off 


against a reasonably equivalent number of relays within the state inci- 
dent to the handling of messages for adjoining states, p. 367. 
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ipportionment — Telegraph — Interstate and intrastate messages. 
6. A theoretical allocation of handling expense of telegraph mes 


sages on a basis of 37.2 to intrastate and 62.8 per cent to interstate 


messages Was disapproved where the same service under contract was 
allocated on the basis of “commercial tolls collected in each state” and 
resulted in the allecation of 26.5 per cent to intrastate and 73.5 to inter- 
state messages and where the latter method was shown to be simpler, 
more accurate, and also used by the company for computing its general 
overhead expenses between states, p. 368. 

[February 8, 1928.] 


Petition of a telegraph company for authority to increase 


rates; petition dismissed. 


By the Commission: Ilearings were held on this petition 
on August 10th and 11th, 1926, and progressed io final argu- 
ment August 25, 1927. Disposition of it has been delayed be 
cause the case for the petitioner was presented with such refine 
ment of intricate theories of accounting that it had to wait un- 
til it could be given such consideration and analysis as would 
permit a satisfactory decision. 

On account of the intricacies of accounting methods intro 
duced and-the importance of the issue presented, the Commis- 
sion arranged to employ accounting experts experienced in pub 
lic utility accounting to investigate the testimony and exhibits 
presented. Herdrich & Boggs, of Indianapolis, were employed 
for this service. Their report has been of little assistance, as 
it did not throw any additional light upon it, except as to minor 
details. 

After careful analysis of the testimony, we have reached the 
conclusion that the petition should be denied; and, inasmuch 
as the petitioner contends that its operations in North Caro- 
lina, with respect to its intrastate business, is conducted at an 
actual loss, it is entitled to have our finding supported by such 
analysis of the testimony as will sustain it. 

[1, 2] The existing rates for telegraphie service, both intra 
state and interstate, were uniformly increased throughout the 
United States 20 per cent in 1919, by order of the Postmaster 
General, when the entire property of the telegraph companies 
was being operated by the Federal Gevernment. It is shown 
by the petitioner that many items of operating expenses have 
P.U.R.1928C. 
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increased in greater proportion than that, it being shown that 
pay of operators and employees in December, 1926, was 86 
per cent greater than in December, 1915, together with increased 
costs of all materials that go into the rendering of telegraph 
service. It is also true of many lines of industry that increas- 
ing wage costs have been largely overcome by increased volume 
of business and by increased efficiency of machinery and appli- 
ances. This is peculiarly the case as to business of the Western 
Union Telegraph Company. 

lor the year under review in the testimony in this ease, 1925, 
the petitioner had developed automatic message recording in- 
struments to the point that more than eighty per cent of all 
messages handled at stations on its trunk lines in this state, and 
63.9 per cent of all messages handled in the state, were mechan- 
ically recorded by automatic machines, instead of hand handled 
by the Morse Code. There has, also, been a continuing develop- 
ment of devices for multiple use of wire circuits, largely in- 
creasing the capacity of wires, so that increasing volume of trai- 
fie can be handled without corresponding increase of capital 
outlay for additional wire circuits and of expenses of mainte- 
nance of same, and such multiple use of equipment is in general 
use. 

These facts tend to show that increased wage and material 
costs have been offset by increasing volume of business and by 
the development of more efficient and less expensive mechan- 
ical appliances used in its operations, and the general operating 
results of the petitioner demonstrate conclusively that that is 
true. While rates for its service have remained constant since 
1919, throughout the country, its net earnings, as a whole, in 
the United Siates have materially increased and are substan- 
tially greater than in 1919 or 1915 or any previous period in 
its history. Of course we are not trying the issue_in this case 
upon earnings of the petitioner in the United States, and we 
only recite these outstanding facts because they demonstrate 
that a further increase in telegraph rates is not required by 
reason of increased costs of labor and materials. 

Coming now to the specific showing of the petitioner that its 


operating expenses in North Carolina, applicable to its han- 
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dling of messages between points in North Carolina, was, for the 
year 1925, $38,501 greater than its receipts for this service 
and that including taxes and uncollectible revenue, the excess 
was $66,384. 

This conelusion is reached by special accounting methods, 
emploved for this special purpose, and necessarily based upon 
accounting theories rather than upon an accounting of exact 
facts. So much is not said in criticism, for in the very nature 
of things, there could not be an exact separation and account- 
ing of the costs of all the operations that go into the handling 
of telegraph messages between points in North Carolina sep- 
arate from the costs of handling interstate messages, when 
there is the constant intermingled employment of the same fa- 
cilities and the same agents and employees in the handling of 
both classes of business at the same time. Are the accounting 
methods relied upon by the petitioner in this case to make this 
intricate separation accurate, or sufficiently so to justify the 
conclusion it seeks? We do not think so. 

[3, 4] Before considering its general basis of allocating ex- 
peuses against its intrastate business, we take up two specitic 
items of expenses that are treated separately. There is charged 
entirely against intrastate operations an item of license taxes, 
$20,882. This refers to a privilege tax levied by § 206 of the 
Revenue Act on “every person, firm, or corporation operating 
in this state the apparatus necessary to communication by tele- 
graph . . . for the privilege of engaging in such business.” 
The petitioner charges all of this tax against intrastate opera- 
tions because there is a provision in the act that “nothing in 
this section shall be construed to authorize the imposition of 
any tax upon interstate commerce or any business transacted 
by the Federal Government,’ and because it is contended the 
state is without the power to levy a privilege tax chargeable 
against interstate transactions. 

If the theory of the petitioner with respect to this tax is cor 
rect, precisely the same theory would apply with equal valid 
ity to every tax paid by it either to the state or the counties, 
municipalities or special tax districts. None of these taxes are 
a “tax upon interstate commerce” within the legal meaning of 
P.U.R.1928C. 
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that term, or within the constitutional prohibition. If held to 
be “a tax upon interstate commerce,” they would immediately 
become invalid. The same provision that is in the act levying 
this privilege tax is, by necessary inference, in every tax law 
enacted by the state, or for any of the units of government act- 
ing under its authority. But it does not occur to the petitioner 
to suggest that, because under the Constitution, none of these 
taxes may be “a tax upon interstate commerce,” that, therefore, 
none of these taxes should be in pro rata part allocated as a part 
of the expenses of its interstate business transacted in this state. 
That a state may not levy a tax upon interstate commerce cer- 
tainly does not mean that valid taxes levied by it may not become 
a part of the expense of carrying on interstate business. Such 
taxes are almost universally a part of the cost of doing interstate 
business. As a matter of course the General Assembly did not 
intend, in levying this privilege tax, to levy a tax upon interstate 
commerce. It was levying a tax upon the privilege of “opera- 
ting within this state the apparatus necessary to communica- 
tion by telegraph.” The petitioner exercises that privilege and 
pays the tax; and, like all other taxes which in the course of 
its business it has to pay, including its Federal as well as state 
and local taxes, is allocable in proper ratio to all its business, 
both intrastate and interstate. This is the first time this prin- 
ciple of accounting, which we understand to be universally ob- 
served, has been questioned in any proceeding before us. 

[5] Another charge against intrastate revenue that we find 
it necessary to eliminate entirely is an item of $21,974 for 
handling intrastate messages at relay points outside of North 
Carolina. This charge is based upon a one-day check, showing 
a total of 1,308 intrastate messages relayed at Atlanta, Nor- 
folk, Richmond, Roanoke, Abingdon, and Johnson City, each 
handled twice and multiplied by three hundred days to show 
784,800 handlings of such messages at an estimated average 
handling cost of 2.8 cents. It is excluded for the reason that 
if proper practice involves handling to this extent of intrastate 
messages at relay points outside the state, such practice would 
in turn involve handling at relay points in this state of intra- 


state messages in adjoining states in presumably equivalent 
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numbers, and at costs of handling included in the expenses of 
operation in this state. It is also exeluded for the reason we 
tind from petitioner’s exhibits there has already been allocated 
inst intrastate messages a sufficient number of handlings to 
cover the reasonable cost of handling such messages whether 
relaved at points within or without the state. 

Exhibit C-1-A shows results of a study made by petitioner 
to determine the average number of operator handlings of mes- 
sages and the average cost of same. The conclusion reached 
was that the average intrastate message is handled 3.83 times 
at an average cost of 2.5 cents each. Considering that at least 
a substantial number of intrastate messages should be handled 
direct between local stations on the same line without relay, and 
involving only two handlings per message, it seems that 3.83 
handlings per message at 2.8 cents per each handling is quite 

liberal number to be charged against all purely local intra- 
state messages, including any relays that may be necessary at 
stations outside the state. 

[6] Another element of the theoretical basis on which peti- 
tioner’s case is made up, and which we find it difficult to fol- 
low, is its calculation of the average distances traveled within 
the state by intrastate and interstate messages. The average is 
shown to be 131.5 miles for intrastate messages and 76.3 miles 
within the state for interstate messages, and these factors rep 
resent a large part of the costs assigned against each class of 
business, including all maintenance and repairs of lines. 

Here, again, we are not dealing with what purports to be 
exact statements of fact, but with results “determined by a 
study of one month's messages.” This is all the information 
we have as to how these average distances were arrived at. We 
find it difficult to follow a conclusion that an average inter- 
state message travels only 76.3 miles in a state that averages 
tive hundred miles long and nearly two hundred miles wide. 
The lines of the Western Union follow railroad rights of wavy. 
They have three main north and south trunk lines across the 
state following the trunk lines of our three main railway sys- 
tems. The distance between extreme stations within the state 
on the Seaboard main line is 174 miles; the Southern, 177 
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miles; and the Coast Line, 189 miles. An interstate message 
originating at the half-way point on the shortest of these trunk 
lines would travel 87 miles before passing the last railroad sta- 
tion inside the state, and the average half-way distance for these 
three trunk lines is 90 miles. So that, if the Western Union’s 
business falls into the law of averages in this respect, its aver- 
age message, originating on one of these main trunk lines, would 
travel more than ninety miles in the state before reaching a 
state line, and its business originating at points in the state 
not on these three main north and south trunk lines would add 
its distance to the trunk line to the ninety miles average. If 
the petitioner, based on a short term “study,” insteadiof a com- 
plete and actual test of mileage on each message, has arrived at 
an average mileage for interstate messages within the state less 
than the actual average, it has to that extent reduced expenses 
applicable to its interstate messages and increased to that ex- 
tent the expenses applicable against its intrastate expenses. 

Without further consideration of details, we come now to 
consider a summing up of the petitioner’s case. Its revenue in 
North Carolina is, in round figures, 75 per cent interstate and 
25 per cent intrastate; but an intricate system of allocating 
each character of expense is employed which results in charging 
the 25 per cent of revenue with 33 per cent of expenses, and 
in addition to this intrastate is charged with all of its privilege 
taxes and an undue proportion of all other taxes. In some eas- 
es, the theory of mileage is used; in others, the number of mes- 
sage handlings; in others, the per message’ basis; and in others, 
a combination of two or more of these theories, but always as- 
signing to intrastate operations a percentage of cost substan- 
tially in excess of its percentage of revenue. We find that the 
petitioner does not itself approve this theoretical system of ac- 
counting in its allocation of its expenses as between states, or 
in its contractual relations with others. 

In the case before us, we find that the petitioner allocates to 
North Carolina its ratable proportion of general overhead ex 
penses; such as, supervising expenses of commercial and traf- 
fic departments, and home and general office expenses, on the 


basis of “commercial telegraph tolls collected in each state ;” 
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but, after that allocation is made to North Carolina and it 
comes to separate the amounts so allocated as between intra- 
state and interstate, that simple and exact method is abandoned ; 
and, in lieu of it, theoretical methods are set up which in every 
case allocate to intrastate operations a proportion of expenses 
much greater than its revenue proportion, and to interstate, 
much less than its revenue proportion. 

Again we find from petitioner's exhibits that its theoretical 
basis is not approved by it in its use in actual transactions where 
it has contractual relations with others. More than ten per 
cent of its intrastate messages in this state are handled for it 
by railroad companies at stations where they do not have a sep 
arate telegraph office and to some extent they have contracis 
with hotels, stores, and apartment houses. Contracts and actu 
al payments for these services are on the basis of “commercial 
telegraph tolls collected.” Its contract with the telephone com 
pany for collecting its revenue seems to be on the same basis. 

The petitioner uses this simple, consistent, and exact method 
in its accounting as between states and in its contractual rela- 
tions with,others to perform its service for it; but where it per- 
forms the service itself, it involves the whole question in inter 
minable theories that result in each case in allocating to its 
intrastate business a proportion of expenses substantially great- 
er than its proportion of revenue or commercial tolls collected. 
Where this service is performed for it under contract by oper- 
ators at railroad stations, the actual compensation is on a basis 
that allocates to intrastate 26.5 per cent of the total, and to in- 
terstate 73.5 per cent. Where the service is performed at West 
ern Union offices, the allocation for the same service is 37. 


31.2 
per cent against intrastate and 62.8 per cent to interstate. Un- 
der such a theory of computing expenses, it can easily show not 
only a loss on its intrastate operations, but also that it would 
still operate its intrastate business at a loss even if the increased 
rates asked for should be granted. Indeed, under this theoret 
ical system of allocating expenses, about the only way in which 
local telegraph rates could be made to show a satisfactory prof- 
it would be to raise them to the point where the cost of a local 
message would be equal to the cost of an average interstate mes- 
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sage, which, according to testimony of petitioner, is 68.5 cents 
per message and average distance 800 miles. To the extent 
that expenses are charged on a per message basis, this would be 
required, aud the larger part of expenses in the case before us, 
even general overhead and supervisory expenses, are allocated 
substantially on this basis, or upon a basis which charges a 30- 
cent message with substantially as much expense as a one dollar- 
message. 

It is not easily conceivable that any business would show a 
protit on its smaller transactions if it charges expenses against 
them on a unit basis instead of a percentage basis, or upon any 
other theory of accounting practice which accomplished sub- 
stantially the same result. 

The Western Union Telegraph Company is a prosperous, 
well-managed company that is keeping up with the progress of 
the times and rendering etticient service in an important field 
ot public service, but we do not find that it is entitled to a fur- 
ther increase in its rates. It is, therefore, 


Ordered that the petition be dismissed, 





NEW YORK TRANSIT COMMISSION, 


RE TOMPKINS BUS CORPORATION, 
[Case No. 2878.] 
Certijicates of convenience and necessity — Conditions — Financial 
responsibility. 
No certificate should issue unless the applicant shows such financial 
ability and resources as will give some assurance that the operator will 
furnish eflicient service commensurate with public needs. 


[March 6, 1928.] 

Appiication of motor utility for certificate ot convenience 
and necessity to operate eighteen routes; recommendation that 
application be denied. 

Godley, Commissioner: The Tompkins Bus Corporation has 
applied to this Commission for certificates of convenience and 


necessity for certain routes as outlined in a franchise granted 
P.U.R.1928C. 
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to it by the city of New York and for the approval of the exer- 
cise of the franchise. At the outset, we are met with the ques- 
tion as to whether the applicant has presented sufficient proot 
of its financial ability to carry out the operation as proposed. 
As a similar question has been raised in the pending applica- 
tion of the Equitable Coach Company (Case 2876) counsel on 
both sides in that proceeding have submitted briefs as amici 
curiae ° 

The opinions of the courts and the Public Service Commis 
sion show that such proof is material. 

In Buffalo, Rochester & E. R. Co. 1 P. S. C. R. (2d Dist. 
NX. Y.) 532, in denying an application for a certificate of pub 
lic convenience and necessity to construct and operate a rail- 
road between Buffalo and Troy, Chairman Stevens said (p. 
GUO): 

“Certainly the ability to accomplish an enterprise should be 
commensurate to its extent, and it would be the height of folly 
to grant a privilege of the character sought in this case to par 
ties who would not be financially able to carry on and complete 
the work.” 

On a rehearing further proof of the applicant’s financial abil- 
ity was given but was not deemed sutticient to justify the grant- 
ing of the certificate (same case, 3 P. S.C. R. (2d Dist. N. Y.) 
53, 113 to 120). 

In People ex rel. New York C. & H. R. R. Co. v. Public 
Service Commission, 227 N. Y. 248, 253, P.U.R.1920b, 350, 
125 N. E. 438, the court said: 

“In our opinion the claims made upon the hearing before the 
Commission . . . that capital could not be legitimately ob 
tained for construction of the road so far as material presented 
considerations of fact which became involved in the ultimate 
inquiry whether a certificate should issue and that upon all the 
evidence the determination of the Commission would have been 
controlling upon us if unaffected by errors of law cognizable 
by us.” 

In People ex rel. Potter v. Railroad Comrs, 124 App. Div. 
17, 49, 108 N. Y. Supp. 288, the court, speaking of the appli- 
cant said: 
P.U.R.1928C. 
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“Tt, therefore, would apparently be a financial cripple from 
the start, and there is no public necessity for the construction 
of a road which cannot maintain itself and which must inevi- 
tably be bankrupt from the beginning; such a road in this ter- 
ritory cannot be a public convenience or necessity.” 

In Re Yager, 29 N. Y. Off. Dept. R. 600, 602, a certificate 
of convenience and necessity had been granted on testimony 
that applicant’s father was a man of financial responsibility 
and that he would render financial assistance to his son. On 
rehearing it appeared that the cars operated had been bought 
by the applicant on contracts of conditional sale, that there had 
been default in payments for one car and that there were un- 
satisfied judgments against the applicant. The Commission 
thereupon revoked the certificate of convenience and necessity, 
saying by Commissioner Van Voorhis: 

“It does not appear to me that he possesses financial ability 
to operate the line in question and I doubt if these facts had 
been brought forth on the original hearing that the certificate ° 
would have been granted. In the matter of the petition of the 
Buffalo Jitney Owners Association for a certificate of public 
convenience and necessity (Case No. 1123, 29 Off. Dept. KR. 
488) one of the grounds upon which the application was denied 
was that the petitioner was without funds to finance the enter- 
prise and had no definite plans for procuring such funds. The 
authority cited and the reasons given for such denial clearly 
apply to this application.” 

See also Transit Commission Rule XI; Re Buffalo Jitney 
Owners Asso.; Re Motor Bus Drivers Union; Re Jaggard 
(heard and decided together) 29 N. Y. Off. Dept. R. 488; Re 
Merchants Community Bus Transit Co. (anno.) P.U.R. 
1927K, 854; In Re Niagara River & E. R. Co. 5 P. S.C. R. 
(2d Dist. N. Y.) 348; and Buffalo, Rochester & E. R. Co. 1 
P. 8S. C. R. (2d Dist. N. Y.) 532, 610; rehearing 3 P. S. C. 
R. (2d Dist. N. Y.) 55, where the Commission denied the ap 
plication on the ground of lack of financial ability among oth- 
ers, saying: 


“There is no evidence of any arrangement with financial in- 


terests to back the scheme or to furnish the funds.” 
P.U.R.1928C. 
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The Commissions of other states seem to have followed the 
same rule. 

Re Gulick (Cal.) P.U.R.1925E, 359; Re Universal Bus 
Line Co. (Ill) P.U.R.1923B, 90; Re United Stages (Cal.) 
P.U.R.1925A, 688; Re Walker (Colo.) (anno.) P.U.R. 
1927C, 396. 

The counsel for the petitioner conceded that proof of finan- 
cial ability was necessary, saving (p. 101): “Of course this 
company has to convince the Commission it can finance.” 

In People ex rel. New York, N. H. & H. R. Co. v. Railroad 
Comrs. 76 App. Div. 302, 78 N. Y. Supp. 750, 79 N. Y. Supp. 
1143, relied on as establishing the rule that financial proof is 
not necessary, the relator sued out a writ of certiorari to re- 
view the action of the Board in issuing a certificate of conven- 
ience and necessity and the Board moved to modify the writ 
so as not to require it to make return of statements made to it 
in executive session with respect to the financial backing of 
‘the applicant. It, therefore, appears that proof of financial 
ability was offered and received. What the court really held 
was that the financial proof was a matter between the appli 
cant and the Commissioners only, and no concern of those rep 
resenting existing facilities who opposed the necessity and con 
venience of the routes. The concluding part of the opinion 
should be read in the light of the subsequent amendment of 
the law requiring the Commission to approve the exercise of 
the franchise by the applicant. The case is authority for the 
proposition, therefore, that the question of the convenience and 
necessity of proposed routes involving as it does consideration 
of how far existing facilities adequately serve the public needs 
may be considered entirely apart from the question of the finan- 
cial ability of the applicant to give proper service on the routes 
determined to be necessary and convenient. 

This was done in the present case. All testimony on both 
sides as to the necessity and convenience of the proposed routes 
was received and the applicant advised as to the routes for 
which certificates would be granted while the applicant still 
had the opportunity to present proof of its financial ability to 
operate the routes. This procedure meets the suggestion that 


P.U.R.1928C. 
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the amount of capital and equipment could not be determined 
until the extent of the operation is decided. 

There is force to the suggestion that financial proof should 
be received in executive session in cases where tentative ar- 
rangements may be interfered with. As stated this was the 
course pursued in the case cited, emphasizing the point that 
it is a matter solely between the Commission and the appli- 
cant. No application to be so heard was made in the present 
case, however, so that the point does not arise here. 

In my opinion, this Commission should not grant the certifi- 
cates to, and approve the exercise of a franchise by a corpora- 
tion which neither has nor can procure sufficient funds to 
finance the enterprise. The people of Staten Island if they 
are to have legalized bus operation, are entitled to have the 
operation conducted by a company of sufficient financial ability 
to furnish modern equipment and efficient service. 

This was in effect conceded by the president of the applicant 
who testified (p. 62 et seq.) that if the certificates were grant- 
ed, the applicant intended to issue $500,000 in equipment notes 
to be sold at a price to net the company about 96 and $500,000 
in 7 per cent preferred stock to net the company 90. With 
the money thus secured the applicant intended to spend $600,- 
000 for new equipment; about $125,000 for new garage facil- 
ities and, after the payment of certain equipment notes now 
outstanding, have left $100,000 for working capital. 

Although the applicant promised from time to time to pro- 
duce responsible people who would undertake this financing 
and although numerous adjournments were granted to enable 
it to produce such proof, the evidence was never offered and the 
applicant finally rested with the production of its balance sheet 
as of November 15, 1927, to which reference will be hereafter 
made. 

The applicant is and has for sometime been operating buss- 
es on Staten Island without having secured either a franchise 
or certificates of convenience and necessity. In so far as such 
operation has been conducted by busses owned by it, as distin- 


guished from busses owned by others and “supervised” by it, 
it appears that the busses were either bought on conditional 
P.U.R.1928C. 
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sales agreements or rented by the applicant with an option of 
purchase. 

The applicant stated that it would need about 105 busses to 
furnish the service provided by the franchise and its president 
testified that all or practically all of these would have to be 
new equipment. Referring to the busses operated at present 
he said | p. 46): 

“All of these will be replaced with new equipment on the 
granting of these certificates. . . . They will all be replaced.” 

Again at p. 250 he stated that the new equipment was to be 
bought for spot cash. 

Notwithstanding repeated adjournments to enable the ap- 
plicant to present proof which it again and again promised to 
produce, of its financial ability to provide facilities whieh it 
testified were necessary to carry out the terms of the franchise 
which it had received, the only proof of any kind actually pro- 
duced was the balance sheet of November 15, 1927, heretofore 
referred to. 

This shows quick assets of $62,677.95 against quick liabil 
ities of $42,077.14. Included in quick assets, however, is 
claim of $30,427.63 against its “managers.” Other evidence 
shows that this item has a very doubtful value. Deducting it, 
the quick assets would be $7,826.82 less than its current lia 
bilities. The balance sheet and other schedules (Ex. 14) also 
show that the applicant at that time still owed $147,629.63 on 
its present busses which, as heretofore stated, it concedes must 
be replaced with new busses in order to give the proper service 
under its franchise. 

In short, the proof adduced shows that the applicant has no 
funds with which to finance the operation which it has under 
taken under its franchise and has no definite plan for procur- 
ing such funds. 

In my opinion, no certificate should issue unless the appli- 
cant shows such financial ability and resources as will give 
some assurance that the operator will furnish efficient service 
commensurate with public needs. 

I, therefore, recommend that the application be denied. 
P.U.R.1928C, 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


E. E. EWING et al., Committee for Property Owners, Mount 
Gretna Camp Meeting Association Plot 
v. 
THE PENNSYLVANIA CHAUTAUQUA, 
[Complaint Docket No. 7397.] 
Service — Commission jurisdiction of complaint — Damage to com- 
plainant. 

1. A complaint as to service can not by law (Art. 6, § 10 of Pub- 
lic Service Company Law) be dismissed merely because of the absence 
of direct damage to the complainants, p. 378. 

Public utilities — Sewerage system — Public service de facto. 

2. A Chautauqua corporation that has permitted indiscriminate 
connections to its sewerage system for compensation from buildings on 
neighboring real estate subdivisions other than its own property, as 
well as from a hotel, railroad station, and a camp meeting association 
is a public service company de facto, p. 378. 

Rates — Sewers — Charges for future construction, 

3. Anticipatory charges for sewerage connections cannot be based 
upon the value of the plant expected to be constructed or rebuilt in the 
future, p. 380. 

Depreciation — Sewers — Overloading — Prospective construction. 

4. A rate of depreciation greater than that usually allowed on a 
sewerage system should be permitted where an existing plant is sub- 
ject to constant overloading and will have to be discontinued and sub- 
stituted by a new plant within a short time, p. 380. 


[January 31, 1928.] 


ComPpLatnt by patrons of sewerage utility against alleged ex- 
e S * bon to) 


cessive rates; rates reduced. 


By the Commission: The Pennsylvania Chautauqua, re- 
spondent, is a corporation of the first class, incorporated for the 
advancement of literary and scientific attainments and the pro- 
motion of popular culture in the interests of Christianity. In 
the furtherance of this purpose it purchased a piece of ground 
in what is now known as Mt. Gretna, Lebanon county, which it 
has cut up into lots and sold. The deeds to these lots convey a 


fee simple title, the vendees, however, covenanting to pay a due 


proportion of the expense of making and maintaining roads, 
P.U.R.1928C. 
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sewers, water supplies, fire protection, lights, ete., as may be 
deemed necessary or expedient by the board of managers of 
respondent. 

At first these properties were without sewer connections, but 
shortly before the year 1900 respondent constructed a sewer and 
sewage disposal plant, serving these lot owners. The expenses 
of the maintenance and operation of this plant were procured 
by annual assessments upon the lot owners. It appears that 


funds so derived were intermingled with other funds derived 


{ 


from assessments for road building, income from the sale of 
lots, and so on. 

About this time the Mount Gretna Camp Meeting Association 
of the United Brethern in Christ, also a corporation of the first 
class, incorporated to maintain a suitable camp meeting ground 
for gatherings for church purposes, developed an area adjoining 
that of the Chautauqua. The sewage arrangements of the Camp 
Meeting Association having become insufficient and inadequate, 
it constructed in 1903 a sewer system which, by agreement with 
the Chautauqua, was permitted to empty into the latter’s trunk 
main. The charge of the Chautauqua for this privilege has been 
made in the form of a contract between the Chautauqua and the 
Camp Meeting Association, renewed from time to time, whereby 
the latter paid the former an amount based on the number of 
outlets on the association’s sewers. The Camp Meeting Associa 
tion in turn charges its lot owners for their connections to its 
sewers. 

(1, 2] About 1910, the Chautauqua disposal plant having be- 
come inadequate, a new plant was constructed and the trunk 
sewer extended to the new location. As the Chautauqua was 
without funds to make this improvement the work was done by 
a third party interested in the development of this summer settle- 
ment, and reimbursement was made therefor during the years 
iollowing. Subsequently, as real estate in the vicinity has been 
developed, the Chautauqua has permitted the connection of the 
local sewers with its plants, until at the present time it serves 
not only its own cottage owners and the Camp Meeting Associa- 
tion, but also the Conewago Hotel, the railroad station, and the 
developments known as Kaufman’s Heights or Gretna Heights, 
P.U.R.1928C. 
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and Daigneau’s. Of the total of 491 services shown on its books 
for the year 1926, only 143 represent the cottage owners on the 
land developed by the Chautauqua itself. Of the remaining 
548 services, 254 are on the Camp Meeting Association’s grounds 
and are paid for under the contract with it. 

The depreciation of respondent’s plant and the greater de- 
mands made upon it by reason of larger population have created 
a need for increased revenue and, finally, a condition where com- 
plete overhauling and enlargement of the disposal plant is 
necessary. 

For the year 1926, the rates then being $7 per connection, the 
Chautauqua put aside $1,400 for this work. During that year 
existing conditions were discussed by the Chautauqua property 
owners and the board of directors, and a plan proposed whereby 
each consumer would pay down the sum of $40 in advance for 
this rehabilitation, and $10 per year for ten years. Property 
owners on the Camp Meeting Association’s grounds, who had no 
voice in the Chautauqua’s control of the plant, strongly opposed 
this scheme, so that instead of the $40 down-payment, the rate 
which appears in the contract with the Camp Meeting Associa- 
tion is $14 per connection per year. This is the same rate as is 
paid by the Chautauqua’s property owners, who use its lateral 
lines as well as the trunk sewer and disposal plant, and by its 
other consumers on the Heights and elsewhere. The Camp 
Meeting Association’s contract, however, is for one year only 
and it has been notified that it will not be renewed for the period 
after April 1, 1928. In addition to fixing the rate of payment 
by the Camp Meeting Association, the contract likewise provides 
that the Association shall not charge its consumers a sum less 
than the amount paid the Chautauqua. The association actually 
charges for its connection at the rate of $14.50 a year, the dif- 
ference being for the maintenance of its lines leading to the 
Chautauqua’s trunk sewer. 

The complaint against the Chautauqua’s rate contained in its 
contract with the Camp Meeting Association is made by the 
property owners connected with the Camp Meeting Association's 
sewer, who are not directly patrons of the Chautauqua. This 


fact is pointed out in the answer filed by the respondent, which, 
P.U.R.1928C. 
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however, expressly waives all benefit of this so-called misjoinder 
of the parties and requests the Commission to assume jurisdic- 
tion of the case and to investigate the rates. Under the terms 
of the contract between the association and the Chautauqua, the 
complainants are directly affected by it, since their rates are 
expressly fixed at a sum not to be less than the contract rate. In 
any event, Article VI, § 10, of the Public Service Company Law 
provides, with an exception not here material, that “No com 
plaint shall at any time be dismissed merely because of the ab- 
sence of direct damage to the complainants.” 

Respondent also claims that it is not a public service com- 
pany within the meaning of the law. It is not necessary in this 
proceeding to pass upon the relationship between the Chautauqua 
and the lot owners in its own development. However, as to the 
other persons served by it, more than two-thirds of the total, it 
is clearly carrying out the function of a public service company 
de facto. 

Respondent filed exhibits tending to show the value of its 
plant, the number of connections, and its various expenses for 
the past years. These exhibits indicate a present value for its 
trunk sewer and disposal plant used in the service of the com- 
plainants and others not served through the lateral sewers on the 
Chautauqua’s own grounds, at $25,420. Claim is made for a 
total value of $44,231, by the addition of $20,811 as the cost of 
the work of reconstruction and enlargement which respondent 
considers it will be required to undertake. Based on this valu 
respondent claims to be entitled, in order to meet operating ex- 
penses, taxes, depreciation, and to earn a net return on its in- 
vestment, to a gross revenue of $6,165, which, divided over the 
191 services, amount to a rate of $12.53 per outlet. 

(3, 4] The down-payment of $40 per connection originally 
planned by the Chautauqua would have approximately produced 
the amount necessary for the contemplated improvements. In 
view of the change from that plan to the present rate of $14, it 
is clear that at least $4 of the rate is intended to provide a fund 
for the rebuilding of respondent’s plant. The Commission will 
not pass upon the Chautaugua’s right to make such an assess 
ment upon the cottage owners on its grounds under the terms of 


’.U.R.1928C. 


XUI 








EWING v. THE PENNSYLVANIA CHAUTAUQUA, 381 


its deeds to them, but it has repeatedly held that such charges 
in anticipation cannot be based upon the value of the plant ex- 
pected to be constructed in the future. The present record shows, 
moreover, that the contemplated additions and betterments may 
not be constructed for some time to come. Respondent’s rate of 
$14 clearly cannot be sustained on its present plant. However, 
in view of the fact that respondent’s existing plant is subject 
tc constant overloading and propably will in a comparatively 
short time prove to be so inadequate as to require its discon- 
tinuance and the substitution of another plant, respondent is en- 
titled to a rate of depreciation greater than that usually allowed 
on a sewage system. 

After careful consideration of the facts disclosed by the record 
relative to the life of respondent’s plant, and the unusual type 
of service which it renders, the Commission finds and determines 
that respondent’s rates to the Camp Meeting Association and 
for other services not to cottage owners on its own grounds are 
unjust and unreasonable to the extent that they exceed $10 per 
outlet. Respondent will be directed to file a tariff within thirty 
days from date of service hereof providing for a charge not in 
excess of $10 per outlet, said tariff to continue in effect for a 
period of one year. Respondent will likewise be required to 
file, on or before December 15, 1928, statements by months of 
all income and expense from January 1, 1927, to November 30, 
1928, inclusive. 





WISCONSIN RAILROAD COMMISSION, 


RE LINCOLN FARMERS TELEPHONE COMPANY. 
(T-1307.] 


Monopoly and competition — Telephones — Dispute among sub- 
scribers, 

1. A dispute between subscribers on the same telephone line does 
not justify one of the parties from taking service from another com- 
pany not authorized to extend service in that territory where the first 
company is rendering adequate service, p. 382. 


P.U.R.1928C. 
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4 
te 


Wonopoly and competition — Telephones — Extensions not on public 
highway. 
2. An extension of telephone service into territory not authorized 


by an antiduplication law will not be permitted because the service line 
could be so built as to reach the pla ‘e sought to be served without 
being placed on a public highway. p. 382. 
Monopoly and competition — Telephones — Circuitous exchange 
routeing. 
3. The fact that a subscriber must be connected to his market town 
through two exchanges is not a sufficient ground for transfer of the 
subscriber to another exchange where no toll charge is made therefor, 


p. 382. 
{March 5, 1928.] 


Arpiication for extension by telephone utility to particu- 


lar subseriber; refused. 


By the Commission: The Pleasant Valley Telephone 
Company on December 5, 1927 complained to the Commis- 
sion that the Lincoln Farmers Telephone Company had un- 
lawfully extended its line in the town of Pigeon. The mat- 
ter was taken up by correspondence with the Lincoln Farmers 
Telephone Company and that company thereupon disconnect- 
ed the line in question and filed notice of extension pursuant 
to the provisions of § 196.50. 

A hearing was held with reference to the matter at Black 
River Falls on January 19, 1928. John Wiezorek, president, 
and C. F. W. Seiler, secretary, appeared for the Pleasant Val 
ley Telephone Company, and Ole Settingsgaard, president, G. 
W. Lamerson and C. B. Melby, directors, and Charles Shoc- 
kev, lineman, appeared for the Lincoln Farmers Telephone 
Company. Paul Lehrke, the subscriber whose service is in- 
volved, appeared in his own behalf. 

[1-3] The farm occupied by Mr. Paul Lehrke has been 
served by the Pleasant Valley Telephone Company for many 
years. Mr. Lehrke took possession several years ago and was 
a subscriber of the Pleasant Valley Telephone Company. Ap 
parently there was some difficulty between Mr. Lehrke and 
another subseriber on the line which served him. This dif 
ticulty led to unpleasantness on the party line and Mr. Lehrke 
ordered the removal of his telephone. In the meantime, he 


z .U.R.1928C. 
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had negotiated with the Lincoln Farmers Telephone Company, 
and that company, being under the impression that because a 
line could be built from its existing line to Mr. Lehrke’s resi- 
dence without placing the same on a public highway, there 
would be no violation of the antiduplication law, extended serv- 
ice to Mr. Lehrke’s premises. ' 

Mr. Lehrke testified that the service received by him from 
the Pleasant Vallev Telephone Company was inadequate and 
that this was the reason for his desire to change. However, 
the testimony makes it clear that the controversy between him 
and his neighbor was at least in part responsible for his wish 
to change and that the service being enjoyed by his neighbors 
from the Pleasant Valley Telephone Company is not regarded 
by them as unsatisfactory. Mr. Lehrke’s business is largely 
conducted in Whitehall and in making a telephone call from 
his home to Whitehall over the system of the Pleasant Valley 
Company, it is necessary for the call to go through the Plea- 
sant Valley exchange and the Whitehall exchange. No toll 
charge is in effect for such a call. Mr. Lehrke asserts that he 
would receive better service directly from Whitehall in view 
of the fact that he would not have to go through two exchanges. 

The Commission has repeatedly held that where a telephone 
company provides a connection with the market town of a sub- 
scriber without toll charge the fact that a message to that mar- 
ket town must be transmitted through two centrals is not a 
sufficient ground for the transfer of the subscriber to another 
exchange. Re Milltown Mut. Teleph. Co. 20 Wis. R. C. R. 
557; Re Bangor Teleph. Co. 27 Wis. R. C. R. 788. 

The evidence does not disclose that Mr. Lehrke is unable to 
secure reasonably adequate service over the line of the Pleasant 
Valley Company, but should such a condition develop, his 
remedy would lie in a petition to this Commission, which has 
ample authority to require the Pleasant Valley Company to 
render reasonably adequate service. Until this remedy is ex 
hausted and it becomes clear that the Pleasant Valley Com- 
pany is unable or unwilling to render reasonably adequate serv 
ice, there is no justification for a finding that publie conven- 


ience and necessity require the entrance of another company 
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354 WISCONSIN RAILROAD COMMISSION. 


into the field already occupied by the Pleasant Valley Com- 


pany. 

The Commission finds that publie convenience and necessity 
do not require the proposed extension of the line of the Lin- 
coln Farmers Telephone Company to the residence of Paul 
Lehrke in the town of Pigeon, Trempealeau county. The Lin- 
coln Farmers Telephone Company, is therefore, prohibited 
from serving Mr. Lehlrke, 

P.U.R.1928C. 
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OHIO PUBLIC UTILITIES COMMISSION, 


RE WEST OHIO GAS COMPANY. 
(A. U. R. P. 245.] 


Return — Reasonableness — Factors to be considered — Imprudent 
investment. 

1. A utility cannot in justice ask the people to contribute an un- 
reasonable wage to render an operation profitable where it develops that 
the promotion was ill advised, p. 389. 

Service — Duty to serve — Gas utility — Monopoly. 

2. A gas utility cannot escape the burden of the Ohio Law requir- 
ing “the furnishing of its service at a just and reasonable rate” where 
the enterprise enjoys a practical monopoly because of the fact that 
plant construction pre-empts a certain territory, and the community in 
interest withholds from the public any duplication of investment which 
would give to the people the benefits of a competitive battle for patron- 
age, p. 389. 


Discrimination — Gas companies — Remote location. 

3. A territory served by a gas utility was held to be discriminated 
against under proposed rates which were wholly out of relation to rates 
and prices for the same service in other communities of the state, none 
of which were dissimilar except as they might be more or less advan- 
tageously situated with respect to the place of production and where it 


was a matter of common knowledge that communities more remote and 
less favorably situated enjoyed substantially less rates, p. 389. 
Return — Reasonabieness — Poor management. 

4. A rate of return guaranteeing to a gas utility, after the pay- 
ment of all expenses and maintenance to depreciation reserve, the in- 
tegrity of its investment on a rate comparable to the earnings of more 
prudent and wiser investors, should not be allowed where the history 
of the enterprise demonstrates that the owners are not in step with 
modern methods and have refused to install a policy of economical 
operation, fair bargaining, and other attributes of efficient and success- 
ful management, p. 389. 

Return — Natural gas — Percentage allowance. 

5. An increase in rates calculated to yield a return of 8 per cent 
was not permitted and a rate of 64 per cent was held to be a reasona- 
ble return on investment considering the financial and monopolistic 
conditions under which the utility was operating and where there was 
evidence of discrimination and poor management, p. 389. 

Rates — Reasonableness — Comparisons with other municipalities — 
Natural gas. 

6. The highest price paid by companies rendering service similar 
to the natural gas service of utility applying for increased rates under 
similar conditions was held to be a just and reasonable price to be 
paid by the applicant utility, p. 389. 


{March 1, 1928.] 
P.U.R.1928C. 25 
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Appiication of natural gas company for increased rates for 


service; increase modified in accordance with opinion. 


By the Commission: This matter comes before the Com- 
mission upon a rehearing of the question whether or not the gas 
rates of the West Ohio Gas Company for natural gas furnished 
patrons in the city of Kenton, Ohio, are just and reasonable. 

A brief history of gas rates in the city of Kenton may be 
summed up in this wise: On November 27, 1922, the rate of 
the Hardin-Wyandot Lighting Company, predecessor of the said 
West Ohio Gas Company at Kenton, was fixed by the Commis- 
sion at 70 cents per 1000 cubic feet with a monthly minimum 
charge of 70 cents; the same was affirmed by the supreme court 
of Ohio on appeal. (See 108 Ohio St. 207, P.U.R.1924A, 122, 
140 N. E. 779). The West Ohio Gas Company purchased the 
Kenton gas properties April 1, 1925, and January 7, 1926, filed 
its protest against an ordinance of the city of Kenton—which 
fixed the same rates as above set forth. On March 8, 1926, the 
Commission by order established the rate of $1.07 per 1000 
eubie feet and authorized a minimum monthly charge of $1.07; 
this beeamé P. U. C. O. No. 1. On June 17, 1926, the West 
Ohio Gas Company filed with this Commission a new schedule 
designated as P. U. C. O. No. 2, which provides for increased 
rates to its consumers at Kenton, effective on the Ist day of 
August, 1926. It is as follows: 

For the first 400 cubic feet or less, per month, $1.25; for the 
next 2600 cubic feet at $1.10 per 1000 cubic feet; for the next 
7000 cubie feet at $1 per 1000 cubic feet; for all over 10,000 
cubic feet 75 cents per 1,000 cubic feet. 

Rates for gas for house heating during the months of Sep- 
tember, October, November, December, January, February, 
March, April, and May, for the first 1000 cubic feet of gas, or 
less, per month, $3; for all gas used in excess of the 1000 cubic 
feet 75 cents per 1000 cubic feet. 

All bills are due and payable on the date rendered. If not 
paid within ten days thereafter an additional charge of 10 cents 
per 1000 cubic feet will be made. 

This cancels P. U. C. O. No. 1, to wit: For each 1000 eubie 
P.U.R.1928C. 
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feet of gas per month, $1.07 per 1000 cubic fect. Minimum 
monthly charge $1.07. 

A protest was filed by the city of Kenton and one was also 
filed by the Kiwanis Club of that city; said new schedule was 
suspended for a period of one hundred twenty days, in accord- 
ance with the provision of law in such cases made and provided. 
At the close of that period the West Ohio Gas Company filed a 
bond and began the collection of the new rates under P. U. C. O. 
No. 2, on condition that there should be refunded to consumers 
any amount, with interest at 6 per cent, which the Commission 
should find to have been unlawfully collected. Upon the filing 
of said bond such increased rates became effective and have since 
been in force. 

Following the provisions of the Ohio Code the Commission 
appraised the property of the respondent company used and use- 
ful for the convenience of the public in the furnishing of service 
at Kenton, Ohio. There is now no question before this Commis- 
sion as to the valuation since the tentative valuation announced 
by the Commission on December 21, 1926, became final without 
protest. For the purposes of this case the valuation is $182,- 
103.02, and the only question to be considered by this Commis- 
sion is that of rates and charges. Thereafter the Commission 
on the 31st day of January, 1927, found the proposed schedule 
to be reasonable and closed the case. Within the period pre- 
scribed by statutes the original protestant made application for 
rehearing and, the same being granted, extensive hearings have 
since been held. The Commission now is confronted with the 
question of whether the West Ohio Gas Company, under the 
law, has shown the proposed schedule of rates and charges to be 
just and reasonable. 

Considerable proof has been presented by the company in an 
effort to show that under the proposed schedule its probable net 
earnings will not be of an amount that, mathematically, will be 
greater than 8 per centum of the value of the property as acceded 
by the parties; on the other hand, a great mass of testimony is 
offered by the protestants to the effect that this result obtained 
to the West Ohio Gas Company by reason of the recently in- 
creased (and before that, increased and reincreased) rate which 
P.U.R.1928C. 
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the West Ohio Gas Company—producing no natural gas but pur- 
chasing from others all the gas it distributes—pay for such gas, 
the result is that the consumers of natural gas in the territory 
served by the West Ohio Gas Company are paying a price which 
is wholly out of relation to the price for similar service which 
obtains in every other locality of the state of Ohio. 

The West Ohio Gas Company serves Kenton, Lima, Criders- 
ville, Wapakoneta, St. Marys, and Celina, Ohio. It is singular 
to note that this little area in the western central part of our state 
is subjected to unconscionable high rates for natural gas service, 
when compared with municipalities all around it—especially 
when compared with municipalities beyond it to the north and 
west—which enjoy much lower rates, and it was at this point 
that this Commission began to question whether the respondent 
company has sustained the burden of proving that its proposed 
rates and charges are reasonable. 

It is true, the company’s officers have testified that they nego- 
tiated to the best of their ability for the purchase of gas. Is 
this sufficient under the law which requires that utilities furnish 
their service at a reasonable rate? It is apparent that the 
natural gas industry is discriminating, and discriminating un- 
fairly, against this area served by the West Ohio Gas Company 
in the matter of the charges which it demands for natural gas 
service here as compared with other communities of the state 
where similar service is rendered. The record shows that the 
consumption or use of the respondent company’s service is stead- 
ily diminishing as a result of the recurrent increases in its rates, 
notwithstanding the normal growth of the communities it is 
serving. It is singular that it alone of the public utilities of 
Ohio is seeking to enlarge its net income by the sole means of 
rate increases. The record does not contain a single statement 
showing an effort to increase consumption of service and thereby 
increase the net earnings by permitting the greater spread of 
overhead and expense. The West Ohio Gas Company rests its 
case solely upon a theoretical mathematical computation whick 
it deems fully responsive to the statutes. We note in passing 
the recurrent burden imposed by the act that public utilities shall 
furnish service for a just and reasonable charge. We further 
P.U.R.1928C. 
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note, after not less than an actual operation for five years, this 
Commission, if the welfare of the public will permit, may au- 
thorize the owners to abandon a public utility and close the enter- 
prise with the recovery of any salvagable portion of its invest- 
ment; but even this recovery is not possible unless it may be 
accomplished without grievous injury to the public welfare. 

[1-3] The responding company contends that it shall be as- 
sisted to the extent of the powers of the state in the earning of a 
profit upon its investment. In the light of the testimony and 
record before us we must take sharp issue with this contention. 
The state did not impose upon the owners the burden of making 
this investment. As a matter of fact, the capital here employed 
first appeared in the guise of a suppliant for the right to occupy 
the public ways with its apparatus. If it now develops that the 
promotion was ill advised, the owner cannot, in justice, ask the 
people to contribute an unreasonable wage to render the operation 
profitable. It is perfectly apparent that the construction of this 
plant in this territory pre-empts it. The community in interest 
withholds from the public any duplication of investment which 
would give to the people the benefits of a competitive battle for 
this patronage. To all intents, the enterprise enjoys a practical 
monopoly. This being so, it cannot escape the burden of the 
Ohio Law “The furnishing of its service at a just and reasonable. 
rate.” The proposed rates under P. U. C. O. No. 2 are wholly 
out of relation to rates and prices imposed and collected for the 
same services in other communities of the state of Ohio, none 
of which are dissimilar to Kenton save and except as they may 
be more or less advantageously situated with respect to the place 
of production of this natural fuel; and we note a number of such 
communities which enjoy rates substantially less, are more re- 
mote and, therefore, less favorably situated with respect to the 
point of production. The record is replete with the story of 
the result of this discrimination against the communities served 
by the West Ohio Gas Company, and such discriminations result 
in lost enterprises to the community, reduced earning power to 
the laborers, ete. 

[4-6] It is singular to note that notwithstanding this actual 


loss to the community, the West Ohio Gas Company merely shows 
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the Commission that after paying all of its expenses and pro- 
viding for its maintenance through depreciation reserve, guar- 
anteeing the integrity of its investment, they are merely failing 
to earn upon suclf investment a rate comparable to the earning 
of more prudent and wiser investors. 

The history of this enterprise demonstrates that the owners are 
not in step with modern methods. Instead of the always unsuc- 
cessful program of increasing rates to meet diminished consump- 
tion the management must turn to the American policy of lessen- 
ing rates through increased consumption, economical operation, 
prudent investment, fair bargaining, ete. 

We have heretofore mentioned the municipalities served by 
the West Ohio Gas Company. This territory is served to the 
east by the Logan Gas Company in the cities of Findlay, Tiffin, 
Upper Sandusky, and Marion. The communities immediately 
south of the West Ohio Gas Company’s area, such as Dayton, 
Sidney, and New Bremen, are served by the Ohio Fuel Gas Com- 
pany and the Dayton Power & Light Company. The com- 
munities to the north, such as North Baltimore, Bowling Green, 
and Toledo,, Paulding and Payne, the most of which are served 
by the Northwestern Ohio Natural Gas Company, and none of 
the communities served by these other companies are even asked 
to pay more than $1 for the first 500 cubic feet and 60 cents 
per 1000 cubic feet for all above the first 500 cubic feet. An 
exact schedule of rates and charges effective in a number of 
these communities February 20, 1928, for gas service furnished 
is as follows: [Schedule omitted. } 

This Commission is agreed: 

1. That public utilities should be allowed a reasonable profit 
on their investment. 

2. We find no serious variance from the former finding of 
this Commission as to the probable consumption of gas in the 
city of Kenton. 

3. We find no fault in the former finding of this Commission 
as to the probable operating cost of the West Ohio Gas Com- 
pany’s Kenton plant. 

4. We take no exceptions to the former finding of this Com- 


mission as to the amount of revenue derived, or that will be 
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derived from the appiication of returns and charges fixed here- 
tofore by this Commission. 

5. We further concur with the previous finding of this Com- 
mission that the revenues derived will be less than 8 per cent of 
the valuation found, fixed, and agreed to. 

6. That the city of Kenton is not advised in its contract how 
or where the West Ohio Gas Company obtains its gas for dis- 
tribution and the contract was not made subject to the price 
that the West Ohio Gas Company must pay to the Ohio Public 
Service Company, or any other supply company, for its gas. 

7. The Commission further finds that the village of Kenton 
under the fixed rates set forth under P. U. C. O. No. 2 would be 
compelled to pay more for gas than any other city or village 
similarly situated in the state of Ohio excepting the other cities 
and villages served by the West Ohio Gas Company. 

8. The village of Kenton would be compelled to pay more for 
gas than any other gas company in Ohio has even asked for the 
same or similar service to other villages and cities similarly 
situated in the state of Ohio excepting as above. 

9. That some of these communities are receiving their gas 
from the same supply company as that from which the West Ohio 
Gas Company receives its gas. 

Further, the Commission concludeS from the evidence that 
the city of Kenton and the consumers of gas in Kenton, would 
be unreasonably and unfairly discriminated against if the rates 
asked for were allowed and further, the Commission believes— 
as stated above—that a public utility should be allowed a reason- 
able profit on its investment, however, the public welfare is of 
paramount importance and should have the first consideration 
of the Commission. 

As stated before, the city of Kenton cannot advise the West 
Ohio Gas Company how or where it shall procure its gas; this 
is a matter for the West Ohio Gas Company to determine for 
itself. It is true, the officers of the company have testified that 
they made the best contract possible for this gas, namely, 55 cents 
a thousand eubie feet. According to the annual reports of 1926 


filed with this Commission, the average price paid for gas whole- 
sale by the Logan Gas Company was 15 cents per thousand 
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cubic feet. This Commission cannot assume to advise the West 
Ohio Gas Company how to manage or conduct its business; how- 
ever, we do not hesitate to say that in the face of the facts before 
this Commission, the West Ohio Gas Company is paying too 
much for its gas and if it sees fit to continue this contract to pay 
this price it is not justified in compelling its consumers in the 
city of Kenton to suffer thereby. As stated, before, it is our 
conclusion that it is the duty of the West Ohio Gas Company to 
provide its patrons at Kenton, Ohio, with good service, that is as 
cheap and efficient service as other utilities provide other com- 
munities similarly situated or, in other words, the consumers of 
the city of Kenton are entitled to as good service and “at just 
and reasonable rates.” It is our duty as the Commission to see 
that this right is not destroyed through contracts for the purchase 
of gas. 

This brings us to the question of what is “a just and reason- 
able rate.” For the purpose of this finding we define a just and 
reasonable rate, as one which is justly and reasonably related to 
other just and reasonable charges for a similar service performed 
under similar or substantially similar conditions. If the Logan 
Gas Company can furnish Findlay with gas at the rate of $1 
for the first 500 cubic feet and 60 cents per 1000 for all above 
500 cubie feet; if the Northwestern Ohio Natural Gas Company 
can serve Toledo, Bowling Green, and North Baltimore, by pay- 
ing a service charge of 75 cents per month plus 35 cents per 
1000 cubic feet for the first 3000 cubic feet and 45 cents for 
the next 2000 cubic feet, and 55 cents per 1000 for the next 
5000 ecubie feet; and if the Logan Gas Company can serve all 
of the towns it offers to and does serve for 95 cents for the first 
500 cubic feet, or less, per month, and for 45 cents per 1000 for 
the next 4500 cubic feet, and 50 cents per 1000 for the next 
5000 cubie feet; and if the Ohio Public Service Company can 
serve Sandusky for 90 cents for the first 1000 cubic feet, or less, 
per month, and 70 cents per 1000 cubic feet for the next 4000 
cubic feet; and if the Dayton Power & Light Company can serve 
Dayton for 70 cents per 1000 cubic feet for the first 10,000 
cubie feet, with a minimum charge of 70 cents per month; and 
if the Ohio Fuel Gas Company can serve Sidney, Ohio, for $1 
P.U.R.1928C, 
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for the first 500 cubic feet and 50 cents per 1000 for all above 
that and New Bremen for $1 for the first 500 cubic feet and 60 
cents per 1000 for all above that, and all of the aforesaid com- 
panies did purchase the gas which they distributed at a price 
between 15 cents and 26% cents per 1000 cubic feet, we do not 
believe that the West Ohio Gas Company is justified in the rates 
it asks under its proposed P. U. C. O. No. 2—which amounts to 
$1.91 for the first 1000 cubic feet—because they are not just 
and reasonable as compared with the rates provided other com- 
munities under the same or similar circumstances. 

The Commission, therefore, finds that the West Ohio Gas 
Company has not sustained the burden imposed and proven its 
proposed P. U. C. O. No. 2 of rates and charges for natural gas 
service in Kenton, Ohio, to be just and reasonable. 

The Commission further finds from its records that the highest 
price paid in 1926 by any of the gas companies supplying gas 
to any of the communities in the vicinity of Kenton similarly 
situated was 26} cents per 1000 cubic feet, and the majority of 
the distributors were paying only 15 cents. 

The Commission, therefore, concludes that the highest price 
paid by companies rendering similar service under similar con- 
ditions is a just and reasonable price to be paid by the West 
Ohio Gas Company for gas to be furnished its consumers in the 
city of Kenton. 

The Commission further finds, in view of the percentage of 
depreciation allowed on the properties of the West Ohio Gas 
Company—used and useful for furnishing gas to the city of 
Kenton—both by the engineers of the said company and the 
engineers of this Commission, that an allowance of 10 per cent 
for leakage or loss in transit between the gate of the company 
and the meters of the consumers is ample. 

The Commission further finds that 6} per cent is a reasonable 
return on the investment, considering the present money market, 
the monopolistic conditions under which the applicant operates 
and the demand for public utility securities on the part of in- 
vestors. No greater return is required certainly in order to at- 
tract capital to the field at this time. 


While the finding of the Commission represents a distinct 
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financial gain to the consumers in the city of Kenton, it need not 
represent a corresponding financial loss to the company. Within 
limits, it may represent no loss at all; this is because as rates 
are lowered domestic consumption increases.* Though it costs 
some more to supply the additional gas needed it costs no more 
to distribute the greater quantity. The unit cost of serving the 
domestic consumer is thus very materially reduced. 

Coming now to a determination of the matters herein at issue, 
the Commission having heard the testimony and examined the 
exhibits submitted at the hearings herein and having caused such 
further investigation and inquiry as it deemed necessary and 
proper in the premises, finds: [Schedule omitted. ] 

That, therefore, said schedule of rates hereinbefore set forth 
is just and reasonable and should be substituted for said pro- 
posed P. U. C. O. No. 2. It is, therefore, 

Ordered, that the said West Ohio Gas Company be, and here- 
by it is, notified, directed, and required to substitute for the pro- 
posed schedule set forth in its tariff, P. U. C. O. No. 2, govern- 
ing the furnishing of natural gas service at Kenton, Ohio, rates 
and ¢harges hot greater than nor in excess of the following, to 
wit: First block, for the first 400 cubic feet or less per month, 
88 cents; second block, for the next 2600 cubic feet or less per 
month, 74 cents per 1000 cubic feet; third block, for the next 
7000 cubic feet or less per month, 70 cents per 1000 cubic feet ; 
fourth block, for all over 10,000 cubie feet used per month, 53 
cents per 1000 cubic feet, said substitution to be made at once. 

It is further ordered, that the said West Ohio Gas Company 
be, and hereby it is, notified, directed, and required, within sixty 
days herefrom, to refund by check to its consumers in the city of 
Kenton, Ohio, the difference—with interest—between the rates 
and charges which it has imposed, charged, and collected, under 
bond, according to P. U. C. O. No. 2, filed to become effective 
August 1, 1926, and the rates and charges hereinbefore found 
and determined to be just and reasonable. 

It is further ordered, that such moneys, with interest, as shall 
not have been claimed by the corporations or persons entitled 
thereto, within one year, shall be paid by the West Ohio Gas 
P.U.R.1928C. 
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Company to the treasurer of the city of Kenton, for the benefit 
of the general fund, as provided in § 614-20 of the Ohio Gen- 
eral Code. 
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TOWN OF NORTH PROVIDENCE 


v. 
UNITED ELECTRIC RAILWAYS COMPANY. 
[No. 180.] 


Rates — Street railways — Zone limits — Track mileage — Air lines. 
1. The determination of proper and reasonable first fare zone limits 
from the centers of cities cannot be established upon any mere theoret- 
ical or mathematical rule, whether based upon track mileage or air-line 
distance, p. 397. 
Rates — Street railways — Zones — Uniformity of distance. 

2. Zones should be as nearly equal as possible, but due considera- 
tion should be given to all of the special and peculiar conditions that 
apply to each individual street railway line which would require a 
deviation from strict equality of mileage or air-line distance or both, 
p- 398. 

Rates — Street railways — Zone limits — Cost of tracks. 

3. Track distance is one of the determining factors of expense to the 
street railway company, involving as it does the relative track invest- 
ment and maintenance, and the pay of platform men, but the indirect- 
ness of routes and the convenience of passengers should be also consid- 
ered in fixing first fare zone limits, p. 398. 

Rates — Street railways — Zone limits — Location. 

4. Zone limits should be located at populous centers where such 
locations are not unduly distant from the point where equality of dis- 
tances would otherwise obtain, p. 398. 





Rates — Street railways — Zone limits — Stub-end lines, 
Discussion of the problem of dealing with stub-end lines in adjust- 
ing fare zone limits, p. 398. 


[December 7, 1927.] 


Comp.aint by a town against first fare zones on street rail- 
ways out of the city of Providence; zones adjusted. 

Appearances: John L. Curran, for town of North Provi- 
dence; G. Frederick Frost, for United Electric Railways Com- 


pany. 
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By the Commission: This is a complaint of the town of 
North Providence, through its town council, alleging that the 
termini of the first fare zones out of the centre of the city of 
Providence on three lines extending to the town of North Provi- 
dence, designated by United Electric Railways Company (here- 
inafter referred to as the Company), provide inadequate service 
for the rate charged and that such termini should be extended, 
the three lines in question being the Centredale via Smith street 
line, the Branch avenue line and the Charles street line. 

The Company in its answer denies that the service rendered 
in the first zone of each of said lines is inadequate for the rate 
charged, or that the said zones should be extended to the points 
urged by the complainant and sets forth the estimated losses in 
revenue that would result from such extensions of zones. 

It was shown by testimony and exhibits that on the Centredale 
via Smith street line the first fare zone extends from the Ex- 
change place loop in the centre of the city of Providence, a track 
distance of 16,134 feet to the present terminus at the Providence- 
North Providence line on Smith street. The point to which 
complainant, urged that this zone should be extended was Fruit 
Hill switch or turnout, an additional track distance of 3,293 feet. 

In the course of the hearing, however, complainant modified 
its request and urged that the first zone should be extended to 
the intersection of Homewood avenue and Smith street an ad- 
ditional track distance of 2,000 feet. 

On the Branch avenue line the first fare zone extends from 
said Exchange place loop, a track distance of 18,687 feet to the 
present terminus at the Providence-North Providence line on 
Douglas avenue. 

The point to which complainant urged that this first zone 
should be extended was the end of the track at the intersection 
of Douglas avenue and Mineral Spring avenue, an additional 
track distance of 3,631 feet. 

On the Charles street line the first fare zone extends from said 
Exchange place loop a track distance of 14,333 feet to the present 
terminus at the Providence-North Providence line on Charles 
street. 

The point to which complainant urged that this first fare zone 
P.U.R.1928C, 
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should be extended was the end of the Charles street line at the 
intersection of Charles street and Mineral Spring avenue, an 
additional track distance of 3,016 feet. 

The track mileages in feet and the air-line distance in miles, 
for all lines having more than one zone, and extending from the 
centre of Providence, were shown to be as follows: [Table 
omitted. | 

For these twenty-eight lines the average of track mileage is 
16,225 feet, and of air line distance is 2.75 miles. 

It is to be observed, however, that four of these lines operat- 
ing into the city of Pawtucket use the same tracks, and the length 
of the first zone on these lines being less than the average, this 
fact operates to reduce the general average; also that the Woon- 
socket and Charles street lines both use the same tracks, and 
here also a similar result obtains. 

The Manton avenue and the Centredale via Manton avenue 
lines are both used and one should be excluded. 

If the Pawtucket lines are considered as a single line, and 
the Woonsocket and Charles street lines are likewise considered, 
also the Manton avenue lines, the twenty-three remaining lines 
show a total trackage of 382,286 feet, an average of 16,621 feet 
in track mileage, and an average of 2.79 miles in air-line 
distance. 

The track mileages and air-line distances to the present first 
fare zone limits of the lines in question as compared with the 


average are as follows, viz.: 


Smith St. Branch Ave. Charles St. 
—  Peerreer eer er eT 16,134 ft. 16,687 ft. 14,333 ft. 
NN oss hoot: ecivraniiedasaes 16,621 “ um68i C* 16,621 “ 
Less than average .......... CC ees 2,288 “ 
Biers Chal ATETEME 2 ccckice sees A eeodne 
Air-line distance ........... 2.80 miles 2.80 miles 2.60 miles 
IIE one cescscctieesness S75, * - > ll 2.79 “ 
eee ae ee 7 ee ee — = 
More than average ......... a * . he ee 


[1] The determination-of proper and reasonable first fare 
zone limits from the centers of cities presents one of the most 
difficult problems, and such limits can not be established upon 
any mere theoretical or mathematical rule, whether based upon 
track mileage or air-line distance from the centers. 
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[2] If street railway lines radiated from the centers, and ran 
in straight lines therefrom, and density of population and traffic 
were evenly distributed on all of such lines, equality of track 
mileage and air-line distance to the zone points might provide 
a proper rule. Zones must of necessity be established and should 
be as nearly equal as possible, but due consideration must be 
given to all of the special and peculiar conditions that apply to 
each individual line which would require some deviation from 
strict equality of mileage or air-line distance or both. 

[3] The track distance is one of the determining factors of 
expense to the street railway company, involving as it does the 
relative track investment and maintenance, an] th. pay of plat- 
form men. But tracks may, and frequently do, follow an in- 
direct line from the centers to the destination of passengers at 
or beyond the first fare zone limits, and the added distance such 
passenger is carried is considered only as a disadvantage through 
the extra time involved in making the journey. 

Wherever zone points are established, it is to be expected that 
prospective passengers within reasonable walking distance of 
such zone points will walk to and from these points, and that 
substantial numbers of passengers will board and leave the cars 
at these points. 

[4] Zone limits should be located at populous centers where 
such locations are not unduly distant from the point where 
equality of distances would otherwise obtain. Such locations 
subserve the convenience of the patrons of the trolley lines, pro- 
viding, as they generally do, stores which furnish convenient 
shelter in inclement weather, and street and sidewalk facilities 
better maintained and better lighted than in a more isolated loca- 
tion. It is undoubtedly true that the location of zone limits at 
such points operates as a stimulus to traffic upon the trolley line. 

There is another difficult problem involved in the treatment 
of what may be designated as “stub-end lines,” that is, lines that 
extend beyond the first fare zone only a comparatively short dis- 
tance to a terminus. Observation shows that, except in inclement 
weather, many, if not most, of the car-riders will walk from 1800 
to 2000 feet to and from the fare limits, and such lines, having 
no substantial second zones to maintain them, are operated be- 
P.U.R.1928C. 
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yond such fare limits with few if any passengers at a positive 
loss to the Company, furnishing little, if any, added convenience 
to the community, and offering nothing but aggravation to the 
walkers, many of whom are compelled to walk substantial dis- 
tances to reach the street traversed by the car-line. 

Intermediate traffic between the terminus of such a line and 
a point within the first fare zone, although covering a distance 
much less than an ordinary fare zone, may be completely di- 
verted from the trolley car because of the barrier of two fares 
provided for by the schedules. Such traffic is most desirable 
since the seating capacity is generally ample at the outlying 
points on the lines. 

The preservation of its traffic against a competition in trans- 
portation arising from the increased use of motor vehicles ac- 
companied by a remarkable improvement in highways presents 
a severe problem for transportation companies, both electric and 
steam, and schedules of fare and arrangements of zones which 
divert traffie to competing agencies so readily available should 
be carefully considered, and modified to remove unnecessary 
barriers to the use of the facilities being rendered. 

Considering first the Smith street line, it appears that the 
present zone limit is located at the city line between Providence 
and North Providence at the intersection of Olney avenue and 
at a point near the top of a steep hill. The car tracks are on the 
northerly side of Smith street, and the improved and traveled 
part of the highway is southerly of the car tracks. There are 
10 stores and the white post at the zone point is in a generally 
exposed location. The sidewalk is narrow at this point. 

The intersection of Homewood avenue and Smith street is at 
a point 2,000 feet beyond the present terminus. It is the centre 
of a village of the town of North Providence, known as Fruit 
Hill. Here are located a drug store and other stores, the Fruit 
Hiil fire station and hall, and the centre of a substantial village 
community. The street is well lighted, and the sidewalks are 
wider and in a better condition than at the present zone point. 
It is unquestionably more convenient in every way for the car 
riders than the present location. 

The extension of the fare zone to Homewood avenue would 
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create a zone of 18,134 feet in track distance, which would be 
1,513 feet more than the average of 16,621 feet obtaining for 
the twenty-three lines having two or more fare zones which have 
been before referred to. We are of the opinion and find that 
the existing first fare zone limit on the Centredale via Smith 
street line is unreasonable, and that the reasonable location for 
such first fare zone limit is at the intersection of Homewood 
avenue and Smith street in the village of Fruit Hill. 

Considering now the Branch avenue line, it appears that the 
zone limit is now located at the city line between Providence and 
North Providence on Douglas avenue at a point opposite the 
Geneva Mill, so-called. On the other side of the street is a mill 
pond. From the Geneva Mill the track extends northerly a 
distance of 3,631 feet to a terminus at the intersection of Mineral 
Spring and Douglas avenues, in what is known as the village of 
Woodville. 

From a point a few hundred feet northerly of the Wanshuck 
Mill, Douglas avenue is not closely built up, because of the land 
being mostly much lower than the grade of the street and being 
of a swampy. nature and adjoining a river or stream, first on the 
west and later on the east side of the highway. At a point about 
half-way between the present zone point and the terminus at 
Woodville, a street known as Cushing’s Lane serves platted 
land that has been quite substantially built upon. From that 
point to Woodville the westerly side of the highway is not closely 
built up on account of the fact that it is for the most part on 
the side of a somewhat steep hill. 

Douglas avenue is a state highway and there are a consider- 
able number of houses, somewhat scattered, to the north of the 
end of the track at Woodville. Mineral Spring avenue is also 
a state highway and there are a considerable number of scattered 
houses both east and west of the terminus at Woodville. 

Of all of the lines extending from the Providence centre hav- 
ing two or more fare zones, the Branch avenue line is one of the 
most round-a-bout in reaching the first zone limit, the track 
mileage to that limit being 18,667 feet although the air-line dis- 
tance is 2.8 miles. Comparison may be made with other such 
lines having a similar air-line distance as follows, viz.: 
P.U.R.1928C. 
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Air-Line Distance. Track Distance. 
MI: ctiecncasise re oxbedsdasunas 2.8 miles 18,908 feet 
WEIS DOU ok. ssc dc cicc cnvieecee —_— = 17,146 “ 
3uttonwoods-Elmwood ave. .......... a * 17,068 “« 
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nay i ~ 16,134 “ 
III 5. incite civil dane wae 6 = * 16,354 “ 
a rn ee Ss * 18,667 “ 

en eee en eee 152,367 “ 
Average of nite ROS .o.6.ccccccctaces 16,930 “ 


The extension of the fare zone upon the Branch avenue line 
to Woodville would create a zone of 22,318 feet in track distance, 
which would be 5,697 feet more than the average of 16,621 feet 
for the twenty-three lines before referred to. 

If we take into consideration the fact of the round-a-bout 
character of the first zone and assume the average of the nine 
lines having a similar air-line distance of 2.8 miles as 16,930 
feet track distance, the additional 3,631 feet to Woodville would 
make a total of 20,561 feet, which would be 3,940 feet more than 
the average of 16,621 feet for the 23 lines before referred to. 

The Riverside-Crescent Park line has a first zone of 21,239 
feet track mileage which is 4,618 feet more than the average of 
16,621 feet. 

The Company presented testimony of counts of passengers 
taken on Saturday, August 6, Sunday, August 7, and Monday, 
August 8, 1927, showing that the extension of the first zone as 
proposed would mean an average daily loss of 190 fares, assumed 
at 7 cents, and amounting to $13.30 per day or $4,854.50 annual- 
ly. 

There are operated over the 3,631 feet of the proposed exten- 
sion 58 round trips per day, or 116 trips with an average number 
of passengers carried per day amounting to 190, an average of 
1.64 passengers per trip. 

The total mileage operated daily on the said 3,631 feet of track 
is 79.75 miles, and the operating cost exclusive of taxes or return 
on investment is 39.43 cents per car mile, or a total operating cost 
of $31.44, with a total gross revenue of $13.30. 

A proper consideration of this matter involves a study of the 
transportation requirements of the peopie residing within reach 
P.U.R.1928C. 26 
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of the car lines in question. Each of these proposed extensions is 
from the city line cf Providence and all of the people directly 
affected are residents of the town of North Providence. 

The testimony shows that there are substantial groups of res:- 
dents of Italian descent residing in the town of North Provi- 
denee, one in and about the village of Woodville, and another 
in and about the village of Marieville. It also appears that near 
the corner of Branch avenue and Charles street within the city 
of Providence is a center of religious, business, and social ac- 
tivity of residents of Italian descent, and that there are no 
churches serving such residents in either Woodville or Marieviile. 
But one church, serving its population of French descent, exists 
in Marieville and none in Woodville, and the residents of these 
villages attend churches for the most part within the city of 
Providence, and generally not a substantial distance from the 
city line. 

The Steere Worsted Mill and the Wanshuck Mill are distant 
from the city line on Douglas avenue approximately ? mile to one 
mile respectively, with a present fare of 16 cents maximum and 
14 cents minimum. 

There are substantial numbers of high school and evening 
school pupils attending the city schools from both the Marieville 
and Woodville districts. 

It is further to be noted that under the existing schedules of 
fare the Company charges for transportation from Woodville to 
Marieville, a total of 26 cents maximum and 23 cents minimum 
fare, although the air-line distance is about 1} miles, and the 
track distance not much more than an average fare zone. 

After a careful study of the facts we are of the conclusion 
that such losses as the Company may incur from an extension of 
this zone, with the accompanying transfer privilege at the inter- 
section of Branch avenue and Charles street, will be more than 
off-set by the increased traffic that will result from the greater 
use of the facilities of the Company by its patrons. The consid- 
erations surrounding this line are peculiar thereto and require a 
different treatment from the ordinary. 

We are of the opinion and find that the existing first fare zone 
limit on the Branch avenue line is unreasonable, and that the 
P.U.R.1928C. 
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reasonable location for such first fare zone limit is at the end of 
the line in the village of Woodville. 

With reference to the Charles street line, it appears that the 
present zone limit is located at the city line between Providence 
and North Providence, a zone of 14,333 feet in track distance 
and 2.60 miles air-line distance. 

The extension of the fare zone to the intersection of Charles 
street and Mineral Spring avenue would create a zone of 17,349 
feet in track distance, which would be 729 feet more than the 
average of 16,521 feet obtaining for the 23 lines having two or 
more zones which have been before referred to. 

The terminus of the present zone seems to have been somewhat 
arbitrarily established at the city line. 

We are of the opinion and find that the reasonable limit for the 
first fare zone on the Charles street line is at the intersection of 
Charles street and Mineral Spring avenue, in the village of 
Marieville, where a populous centre exists. 

The establishment of the zone limit at this point will bring 
this line to a more proper comparison with lines operating to 
East Providence points where the conditions of population are 
somewhat similar. 

The track mileages and air-line distances to the first fare zone 
limits of the lines in question as determined by the Commission 
are compared with the average as follows: 


Smith St. Branch Ave. Charles. St. 
Extended to Extended to Extended to 
Homewood Ave. Woodville. Marieville. 

co ge ee eee 18,134 feet 22,318 feet 17,349 feet 
tT nee eee ee oe, ooo. ~ 16,621 “ 16,681 “ 
Less than average ...... ‘(ore RAG ”!”6=6CU ek. |! («aes 
More than average ......... 1,513 “ 5,697 “ = 
Air-line distance ...........- 3.20 miles 3.40 miles 3.10 miles 
nt OEE ee rere 2.19 “ 2.79 “ 79 * 
More than average ......... a * mm * mam > 


Upon consideration of all of the evidence and the circumstances 
surrounding the lines in question we are of the opinion and find 
that upon the Centredale via Smith street line the reasonable 
location of the first fare zone limit out of Providence is at the 
intersection of Smith street and Homewood avenue; that upon 


the Branch avenue line, the reasonable location of the first fare 
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zone limit out of Providence is at the present terminus of the 
line on Douglas avenue in the village of Woodville and that 
upon the Charles street line the reasonable location of the first 
fare zone limit out of Providence is at the intersection of Charles 
street and Mineral Spring avenue, in the village of Marieville. 
It is therefore ordered: 1. That the United Electric Railways 
Company file with this Commission supplements to its existing 
tariffs establishing first fare zones as follows: 
1. Centredale via Smith street line, between Exchange place 
and Homewood avenue on Smith street ; 
2. Branch avenue line, between Exchange place and Wood- 
ville terminus ; 
3. Charles street line, between Exchange place and terminus 
of line at Marieville, at Mineral Spring avenue. 
2. That said supplement be and become effective on the 18th 


— 


day of December, A. D. 1927. 





WISCONSIN RAILROAD COMMISSION, 


RE RULES AND PRACTICES OF VILLAGE OF RIO. 
[U-3630.] 


Service — Extensions — Factors for consideration — Return. 

1. An extension of water mains for general service alone can only 
be made with due regard for the magnitude of both the investment neces- 
sary and the probable additional earnings to be gained thereby, includ- 
ing the return on the additional investment, p. 406. 

Service — Extensions — Adequate revenue. 

2. A water extension for general service was held to require a re- 
turn to the utility of about 10 per cent of the construction cost plus 
flat rate charges per customer then effective, or such charges on a me- 
tered basis as might afterwards be made effective; and an extension 
rule of a municipal water utility was modified to provide accordingly, 
p. 406. 

Service — Water — Extension charge from main to curb. 

3. A uniform charge for the extension of water service lines from 
main to curb, designed to cover the average cost, is sound, notwith- 
standing the fact that customers on the short side of a street having 
the main to one side of the center might pay more than those on the 
other side, p. 406. 


[January 31, 1928.] 
P.U.R.1928C. 
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INVESTIGATION on motion of the Commission of the rules and 
practices of a village water utility with respect to the extension 
of water mains; rules revised. 


3y the Commission: Informal complaint having been made 
to the effect that the village of Rio refuses to extend water mains 
to a section of the village which is not now supplied with water, 
and that this section of the village is badly in need of such service, 
the Commission deemed that facts existed sufficient to warrant a 
formal investigation and hearing with respect to the rules and 
practices of the village as a water utility, relating to the extension 
of water mains. 

Hearing was held October 17, 1927 at Madison, Wisconsin, 
the appearances being: H. T. Slinger, Leslie Collins, and S. J. 
Scott, president of the village, for the village of Rio; Wilkie 
Collins in his own behalf; A. A. Anderson, in his own behalf. 

Examination of the official files of the water department in the 
Commission’s office fails to disclose any formal acceptance of 
rules covering the extension of mains or services. From the ree- 
ord, however, it appears that when the water system was installed 
an ordinance was adopted covering the extension of services and 
mains as follows: 

Section 4—Permit to Connect to Distribution Main: 

The Village Board will, upon written application accompanied 
by a check of $30 or such a sum as will cover actual cost, con- 
nect, install, and furnish all material and labor for laying of the 
lead service pipe not to exceed $ inch in size of (from) the distri- 
bution main in the street to and including the curb cock and stop 
box. All service pipe will be laid at right angles to curb line, so 
that location may be readily determined in case of repairs, leaks, 
ete. All water pipes laid under ground of a diameter less than 
two inches in size shall be of extra strength lead pipe. When a 
pipe is of 2 inches in diameter, which (it) may be, and when of 
greater diameter than 2 inches it shall be of cast iron bell and 
spigot, and what is termed as Class C pipe. When installed in- 
side the building above ground or in a turrett or pipe conduit, 
the pipe may be lead, cast-iron, galvanized iron, or brass, with 
corresponding fittings. All water service pipe shall be brought 
P.U.R.1928C. 
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to the surface of the ground at a point where they enter the base- 
ment or cellar to facilitate the installation of meters when such a 
meter is deemed necessary by the village board or its duly author- 
ized agent.” 

Section 9—Extension of mains: 

“Extension to the mains will be made at any time when the 
property owners on such extension will petition the village board, 
and guarantee sufficient revenue to cover interest on investment, 
plus operating expenses of such extension.” 

It appears that since the hearing in this matter a 2” main was 
extended on Rio street to Fourth, on Fourth to Holmes street, 
and on Holmes a total distance of 532 feet. While only two 
customers were connected there are five other prospective users. 
About 209 feet of pipe was laid on High street to which three 
customers were connected. 

[1] An extension of water mains for general service alone can 
only be made with due regard for the magnitude of both the in- 
vestment necessary and the probable additional earnings to be 
gained thereby, including the return on the additional invest- 
ment. In a general way it can, of course, be said that extensions 
should be put in at the expense of the utility whenever they will 
be fairly remunerative. 

[2] Our examination indicates that the revenues from the 
flat rates now in effect, together with a reasonable charge for fire 
protection service will not cover the cost of operation plus charges 
for depreciation and interest. It appears that any extension 
should return to the utility about 10 per cent of the construction 
cost plus the flat charge per customer now effective, or such 
charges on a meter basis as may be made effective, and we be- 
lieve the extension rule should be modified to provide for this. 
Customers on the recent extensions should be billed in accordance 
with the revised rule. No schedule of rates for metered service 
has as yet been devised or filed with this Commission. There 
are, no doubt, many customers that should be metered and a meter 
schedule should be established for such customers. 

[3] As regards the rule covering the service extension from 
main to curb, it has been the general practice in many cities to 
make a uniform charge for extending service lines. This charge 
P.U.R.1928C. 
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is usually designed to cover the average cost. Where mains are 
laid to one side of the center of the street a customer on the short 
side may pay more than on the long side. However, the charge 
fixed should be the average cost. The charge of $30 does not ap- 
pear exorbitant for a }” extra strong lead or copper service in- 
cluding the corporation cock, curb box, and stop box. We be- 
lieve the language of the rule, however, should be revised and are 
outlining such revision. All customers now connected to the 
system have paid a charge of $30 or more, it is understood, and 
hence to charge a customer less than this amount will be dis- 
criminatory. 

It is therefore ordered that the village of Rio as a water utility 
shall put into effect rules governing the extension of mains and 
services as follows: , 

Extension of Mains 

Extension to the mains will be made at any time, when the 
property owners on such proposed extension will petition the 
village board, for an average of 50 feet per customer free. Prop- 
erty owners must guarantee in writing to pay annually in addi- 
tion to the charges for water used, the customer’s pro-rata share 
of the sum of $9.30 for each $100 of main extension cost in ex- 
cess of the cost of a 50-foot average extension per customer. 
( Main not to exceed 6 inches in size.) The Board to readjust the 
pro-rata share of each customer on an extension as additional 
customers are added. The cost of extensions of mains on which 
hydrants are placed will be apportioned between fire protection 
service and general service to the prospective customer or custo- 
mers on the basis of fifty per cent to each class of service. The 
excess cost of laying mains larger than 6 inches above that of a 
6 inch main will be carried by the board. 

Service Laterals 

The village board will, upon written application accompanied 
by payment of $30.00 connect, install, and furnish all material 
and labor for laying of the lead service pipe not to exceed }” in 


size, from the distribution main in the street to and including 
the curb box and stop box. All service pipes will be laid at right 
angles to the curb line, so that location may be readily deter- 
mined in ease of repairs, leaks, ete. All water pipes laid under- 
P.U.R.1928C. 
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ground of a diameter less than two inches in size shall be of ex- 
tra strength lead pipe. When a pipe is of two inches or of greater 
diameter than two inches, it shall be of cast iron bell and spigot, 
and what is termed as Class C pipe. When installed inside the 
building aboveground or in a turrett or pipe conduit, the pipe 
may be lead, cast iron, galvanized iron, copper or brass, with 
corresponding fittings. All water service pipes shall be brought 
to the surface of the ground at a point where they enter the 
basement or cellar to facilitate the installation of meters. 

It is further ordered that the rates and rules authorized herein 
may be made effective following the date of this order. 


UNITED STATES SUPREME COURT. 


JOHN C. DENNEY, DIRECTOR OF PUBLIC WORKS 
OF WASHINGTON et al. 
v. 
PACIFIC TELEPHONE & TELEGRAPH COMPANY. 


[No. 150.] 


JOHN C. DENNEY, DIRECTOR OF PUBLIC WORKS 
OF WASHINGTON et al. 


Vv. 
JONE TELEPHONE & TELEGRAPH COMPANY. 
[No. 151.] 


(— U. S. —, 72 L. ed. —, 48 Sup. Ct. Rep. 223.) 


Constitutional law — Confiscation — Franchise rates changed by 
Commission, 

The fixing by a Commission of new rates in place of rates fixed by 
franchise under statutory authority is not a mere substitution of new 
franchise rates, but results in the abrogation of the franchise rates so 
that rates thereafter established are subject to attack on the ground of 
confiscation. 


[February 20, 1928.] 
Apprat by director of Department of Public Works of Wash- 


ington from decision of the Federal District Court ‘that tele- 
P.U.R.1928C. 
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phone rates fixed by order of the former were unreasonable; 
affirmed. See same case below, 12 F. (2d) 279, P.U.R.1926D, 
815. 

Appearances: Arthur Schramm and John H. Dunbar, for ap- 
pellants; Otto B. Rupp, for appellees. 


Mr. Justice McReynolds delivered the opinion of the court: 

It will be convenient to dispose of these causes by one opinion 
as was done in the court below. Pacific Teleph. & Teleg. Co. 
v. Whitcomb, 12 F. (2d) 279, P.U.R.1926D, 815. 

Appellees operate telephone plants in Seattle, Tacoma, and 
Spokane, Washington, under local franchises which designated 
maximum permissible rates. These were granted prior to 1911, 
but after adoption of the present Constitution of the state. 

The “Public Service Commission Law” of Washington, Chap. 
117, Laws 1911 (Remington’s Comp. Stat. 1922, §$ 10,349- 
10,441), authorized a Public Service Commission and directed 
that telephone rates, tolls, contracts, and charges “shall be fair, 
just, reasonable, and sufficient,” ete. It further provided: 

“Sec. 43. (Remington’s Comp. Stat. 1922, § 10,379.) Noth- 
ing in this act shall be construed to prevent any telegraph com- 
pany or telephone company from continuing to furnish the use 
of its line, equipment or service under any contract or contracts 
in force at the date this act takes effect or upon the taking effect 
of any schedule or schedules of rates subsequently filed with the 
Commission, as herein provided, at the rates fixed in such con- 
tract or contracts: Provided, however, that the Commission shall 
have power, in its discretion, to direct by order that such con- 
tract or contracts shall be terminated by the telephone company 
or telegraph company party thereto, and thereupon such con- 
tract or contracts shall be terminated by such telephone company 
or telegraph company as and when directed by such order. 

“Sec. 55 (Remington’s Comp. Stat. 1922, § 10,391.) When- 
ever the Commission shall find, after a hearing had upon its own 
motion or upon complaint, that the rates, charges, tolls, or rent- 
als demanded, exacted, charged, or collected by any telegraph 
company or telephone company . . . are unjust, unreason- 
able, unjustly discriminatory or unduly preferential, or in any 
P.U.R.1928C. 
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wise in violation of law, or that such rates, charges, tolls, or 
rentals are insuflicient to vield reasonable compensation for the 
service rendered, the Commission sha!] determine the just and 
reasonable rates, charges, tolls or rentals to be thereafter ob- 
served and in foree, and fix the same by order as hereinafter pro- 
vided. . . a 

Chapter 1, Laws of 1921, vested in the Department of Public 
Works powers theretofore intrusted to the Commission. 

Control of the telephone systems owned by appellees was as- 
sumed by the Postmaster General, August 1, 1918, and retained 
for one year. He fixed rates for Seattle, Tacoma, and Spokane 
higher than the maximum rates permitted by the original fran- 
chises. 

The Act of July 11, 1919 (41 Stat. at L. Chap. 10, p. 157) 
repealed the Act of July 16, 19158,—which authorized Federal 
control of telephone systems,—and directed that rates established 
by the Postmaster General should continue for four months aft- 
er the termination of Federal control (July 31, 1919) unless 
sooner modified or changed by public authorities. 

August 8, 1919, the Public Service Commission direeted ap- 
pellees to observe the rates established by the Postmaster Gen- 
eral; and they continued so to do. January, 1922, the Depart- 
ment of Publie Works by formal complaint challenged the rea 
sonableness of these rates. In the autumn of 1922 appellees filed 
schedules of proposed increased rates which were suspended. 
Extended hearings were had concerning the value of propertics 
devoted to the service and the reasonableness of the rates pro- 
posed. The Department found and declared the value of the 
properties; also, “that the existing rates are just, fair, reason- 
able, and sufficient; that the proposed increased rates both toll 
and exchange, are unjust, unfair, unreasonable, and more than 
sufficient.” And on March 31, 1923, P.U.R.1923D, 113, it 
ordered “that the applications of respondents for increased rates 
be and the same are hereby denied. That the proposed increased 
rates in their entirety be and they are hereby permanent!y sus- 
pended; that the same shall not become effective, and existing 
‘ates shall remain in effect until the further order of the Depart- 
ment.” 

P.U.R.1928C. 
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Shortly thereafter appellees began these proceedings in the 
United States District Court. They attacked the valuations by 
the Department and alleged that the rates designated by the or- 
der of March 31, 1923, supra, were confiscatory. The matter 
went to a Master and was heard upon his report, ete. The court 
approved the Master’s conclusions that the Department’s valu- 
ations were too low and the prescribed rates were confiscatory. 
It accordingly adjudged the challenged order void and without 
effect. 

The causes are here by direct appeal. The valuations ap- 
proved by the court are not questioned; nor is it now claimed 
that the rates prescribed by the departmental order would yield 
adequate returns. But it is said that these rates must be regard- 
ed as contractual franchise rates and, therefore, they cannot be 
contiseatory in a constitutional sense. 

Appellants maintain that under the statutes of Washington 
when the Department terminates a franchise rate and prescribes 
another the result is “simply to terminate one rate and substitute 
therefor a new rate, and that, after such substitution has bee 
made, there still continues a franchise contract between the com- 
pany and the city, which cannot be again changed except by the 
diseretion of the Department, and that the refusal of the De- 
partment to exercise that discretion raises no question of confis- 
cation.” Here, it is asserted, the Department merely refused 
to change existing approved rates which were higher than the 
maximum originally specified in the granted franchises. 

The powers and duties of the Department of Public Works 
and the effect of its orders must be ascertained upon a consid- 
eration of the local constitution and statutes, and the construc- 
tion placed upon them by the state courts. Georgia R. & Power 
Co. v. Decatur, 262 U. S. 432, 437, 67 L. ed. 1065, 1073, P.U.R. 
1923E, 387, 43 Sup. Ct. Rep. 613; Southern Iowa Electric Co. 
v. Chariton, 255 U. S. 539, 65 L. ed. 764, P.U.R.1921D, 275, 
41 Sup. Ct. Rep. 400. 

The Public Service Law authorizes investigation of existing 
rates and expressly directs that whenever after a hearing they 
are found to be unjust or insufficient to yield reasonable compen- 
sation the Department shall determine what will be just and 
P.U.R.1928C. 
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reasonable ones thereafter to be observed and fix the same by 
order. The order of March 31, 1923, supra, in effect declared 
the rates then being observed just and sufficient to yield reason- 
able compensation. It expressly commanded their future ob- 
servance and was sufficient to terminate the provisions of the 
franchises as to maximum rates, within the purview of § 55, 
supra. 

The Department made its investigation and order without re- 
gard to the franchise rates and treated the questions presented 
as unaffected thereby. It exercised the power and duty to fix 
reasonable and compensatory rates irrespective of any previous 
municipal action. We must treat the result as a bona fide ef- 
fort to comply with the local statute. There is no adequate basis 
for the claim upon which appellants rely. See Puget Sound 
Traction, Light & P. Co. v. Reynolds, 244 U. S. 574, 578, 61 
L. ed. 1 my 1329, P.U.R.1917F, 57, 37 Sup. Ct. Rep. 705, 5 
A.L.R. 

Much aiieiea ation was given to the Public Service Law by 
the supreme court in State ex rel. Spokane Falls Gaslight Co. 
v. Kuykendall (1920) 119 Wash. 107, 111, P.U.R.1922D, 467, 
205 Pace. 3. There, a gas company operating in Spokane under 
a franchise which prescribed maximum rates asked for increased 
rates. The Commission disapproved the proposed schedule but 
permitted the company to charge rates declared to be just, rea- 
sonable, and sufficient. These exceeded the ones theretofore 
charged and were above the maximum permitted by franchise. 


oe 


re] 
c 


The court said: 

“By the Act of 1911 (Laws 1911, p. 561, § 34) the terms of 
a franchise contract like the one in question here are binding 
upon the parties until the Department of Public Works (here- 
tofore the Public Service Commission) has made an order di- 
recting a departure therefrom; and, without question, the De- 
partment has the right and power to order a departure. State 
ex rel. Ellertsen v. Home Teleph. & Teleg. Co. 102 Wash. 196, 
172 Pac. 899. In the case of State ex rel. Webster v. Superior 
Court, 67 Wask. 37, L.R.A.1915C, 287, 120 Pac. 861, Ann. 
Cas. 1913D, 78, it was decided that the Publie Service Cantante 
sion Law placed the entire subject of rate regulation under the 
P.U.R.1928C. 
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control of the Commission, that no contract between a city rep- 
resenting the public and a public service company would be al- 
lowed to interfere with that control, and by way of application 
of the rule, it was decided in that case to be the duty of the Com- 
mission to the company to fix a rate which was sufficient (a rate 
that would afford a fair interest return on the investment), in 
spite of the franchise contract fixing rates which were too low. 
That, in legal effect, is what has been done in the present case.” 

Responding to an argument in behalf of the city, based upon 
the proviso of § 43, supra, the court further said: 

“Therefrom it appears to be argued that the rates provided 
in the contract should continue until the Commission makes an 
order specifically declaring and directing in so many words that 
the contract shall be terminated. We may overlook the fact, if 
need be, that, upon the petition of the city, the rates were re- 
duced in 1913, and that in 1918 they were increased upon the 
application of the gas company, and consider the franchise con- 
tract as having been wholly undisturbed until the present time, 
and still we would be compelled to determine, as we do deter- 
mine, that the present order of the Department of Public Works 
is just as effective as if, after fixing the rates, there had been 
added therein the words ‘and it is hereby directed that the rates 
provided in the franchise shall be and they are hereby termin- 
ated,’ or words of similar import. That is the legal effect of 
what was done, and the form or language by which it was accom- 
plished is not very material.” 

In the same cause the gas company maintained that the rates 
prescribed by the Commission’s order were inadequate for its 
needs and unjust. This matter was carefully considered upon 
the merits, but the opinion nowhere suggests that the rates pre- 
scribed should be treated as if specified in the franchise and ob- 
ligatory upon the company, whether compensatory or no. 

Affirmed. 


Mr. Justice Stone took no part in the consideration of this 


case. 
P.U.R.1928C, 











414 UNITED STATES SCPREME COURT, 


UNITED STATES SUPREME COURT. 


DELAWARE, LACKAWANNA, AND WESTERN RAIL- 
ROAD COMPANY 
Vv. 
TOWN OF MORRISTOWN et al. 
[No. 147.] 
(— U. S. —, 72 L. ed. —, 48 Sup. Ct. Rep. 276.) 


Railroads — Dedication of station driveway for public hack stand — 
Railroad, 

1. An agreement between a town and a railroad for the elimina- 
tion of a grade crossing and incidently regulating traffic to and from 
a railroad terminal cannot be construed as dedicating a driveway within 
the station grounds for the purpose of establishing a public hack stand 
by the town where the agreement expressly provides: “This contract 
shall not be construed as a dedication of said driveway as a public 
highway,” p. 418. 

Service — Duty to provide access to station — Railroads. 

2. A railroad is not bound to allow cabmen or others to enter upon 
or use any part of its buildings or grounds to wait for fares or to 
solicit patronage, notwithstanding its duty to provide a suitable way 
for passengers to reach and leave the station, p. 419. 

Railroads — Contracts — Power of town over terminals — Hack 
stands. 

3. An agreement between a railroad and a town to keep the station 
driveway “open for traffic to and from the station” does not give the 
town power to establish a public hack stand thereon nor compel the 
railroad to allow its indiscriminate use for the purpose of taxicab 
operators, p. 419. 

Eminent domain — Presumption against the taking of private prep- 
erty. 

4. The taking of private property for public use is deemed to be 
against the common right and authority so to do must be clearly ex- 
pressed, p. 419. 

Constitutional law — Police power — Due process — Ordinances. 

5. An ordinance declaring part of a railroad station driveway to be 
a public hack stand is not a valid exercise of the police power in that 
it is a taking of private property for public use without just compen- 
sation contravening the due process clause of the 14th Amendment, 
p. 420. 

Constitutional law — Due process — Right to compensation. 

6. The police power may he exerted to effect a purpose in the public 
interest that requires the taking of private property, but regardless 
of the purpose or the means employed to accomplish it, the owner is 
entitled to compensation for what is taken from him, p. 420. 

P.U.R.1928C. 
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Constitucional law — Due process — What constitutes private prop- 
erty. 

7. A railroad is private property in every legal sense as against 
those not using it for the purpose of transportation, p. 421. 

Railroads — Private property rights of railroads — Station driveway. 

8. A railroad as an incident of ownership and to make a profit 
has a right to use and to permit others to use a driveway within its 
terminal grounds for any use that does not interfere with the dis- 
charge of its obligation as a carrier, p. 421. 

Discrimination — Private property rights of utility — Railroad — 
Stations, 

9. A railroad has no duty to accord to all taxicab men the use 
of its lands simply because it has granted such special privileges by 
contract to a certain individual, p. 421. 

Service — Duty to serve — Persons not patrons — Railroads. 

10. A railroad is not bound to permit persons having no business 
with it to enter its trains, stations, or grounds to solicit trade or patron- 
age and they have no right to use its property to carry on their own 
business, p. 421. 

Service — Power of municipality — Extent of regulation — Railroads. 

11. A town cannot, under the guise of regulation, require any part 
of a railroad’s station driveway to be used in a service that the ecar- 
rier is under no duty to furnish, p. 421. 


[February 20, 1928.] 

Perition by railroad to Federal District Court to restrain 
town ordinance establishing a public hack stand in a driveway 
on its station grounds; ordinance enjoined by District Court 
and, after reversal by United States Circuit Court of Appeals 
for third circuit, on writ of certiorari, decree of the Cireuit 
Court reversed and decree of the district court affirmed by Su- 
preme Court. See same case below, 14 F. (2d) 257. 

Appearances: Mr. John W. Davis for petitioner; Mr, Con- 
over English for respondents. 


Mr. Justice Butler delivered the opinion of the court: 

October 50, 1924, petitioner brought this suit in the district 
court for New Jersey against the town of Morristown and six- 
teen operators of taxicabs to restrain the town from enforcing 
an ordinance establishing a public hack stand in a driveway on 
petitioner’s station grounds, to prevent the use of its land for 
parking of taxicabs and other vehicles and to restrain the indi- 
vidual defendants from going cn its premises to solicit patron- 
age and from using its grounds as a hack stand. 
P.U.R.1928C. 
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The Morris & Essex Railroad Company owns the railroad 
and petitioner operates it as lessee in perpetuity. September 
24, 1912, an agreement was made between the town and the 
companies providing for the elevation of the tracks in order to 
eliminate certain grade crossings. The agreement was fully per- 
formed. The tracks run north and south through station grounds 
of somewhat irregular shape containing about four acres. The 
main station building is on the west side of the tracks, and on 
the east side there is a platform roofed over, called the “shelter 
house.” The town agreed to lay out and construct a new street 
extending to the station grounds on the east side of the tracks. 
The companies agreed to “dedicate any lands owned by them 
necessary for the laying out of such new street.” Petitioner 
constructed and maintains driveways within its grounds, one of 
which passes under the tracks along the north boundary and 
thence south parallel to the tracks and near the east side of the 
shelter house to the south boundary of the grounds where it con- 
nects with the new street. It was agreed that: “Said driveway 
shall be kept open at all times for passengers, pedestrians . . . 
and. . . vehicular traffic to and from the station grounds on 
the easterly side of said railroad and for the use of those now 
having rights of egress to Morris street in Sawmill lane, but this 
contract shall not be construed as a dedication of said driveway 
as a public highway.” It was further agreed “that the town may 
and shall exercise all necessary police powers in and upon the 
station, station grounds, approaches and driveways, for the pur- 
pose of regulating foot and vehicular traffic at said station, and 
for the enforcement of the rules and regulations of the railroad 
companies in respect thereto.” 

Passengers arriving on trains from New York get off on the 
east side and leave the station grounds by the driveway described. 
Prior to 1922, operators of taxicabs were accustomed to drive 
into the grounds to meet these trains and there solicit patronage. 
It is a matter of common knowledge that such competition for 
the transportation of passengers and their baggage from railway 
stations is liable, if not indeed certain, to be attended by crowd- 
ing together of cabmen, confusion, noisy solicitations, importu- 
nities and contentions resulting to the annoyance and disadvan- 
P.U.R.1928C. 
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tage of those sought to be served.’ And the record shows that 
these or similar abuses prevailed or were liable to occur at the 
Morristown station. December 28, 1922, petitioner made an 
agreement with one Welsh in which it was stated that petitioner 
desired to establish adequate cab service for the accommodation 
of its passengers and to regulate the solicitation of business in 
its station and upon its station grounds and the parking of ve- 
hicles there. It granted to him the privilege, under the control 
of petitioner’s manager, to solicit business as a cabman in the 
station and on its grounds, to have a stand and telephone facil- 
ities in the station and to park his vehicles upon a specified space 
in the driveway east of the shelter house. Welsh agreed to have 
a suticient number of vehicles, to maintain them at the highest 
standard of efficiency and to give satisfactory service at specified 
rates which should “in no wise exceed the rates now or hereafter 
prescribed by municipal ordinance.” Then, on February 7, 
1923, the municipal authorities, conceiving that this agreement 
created a monopoly and was unjust to other taxicab men, adopt- 
ed an ordinance prohibiting the standing of automobiles upon 
the space set aside for Welsh for “a longer time than is neces- 
sary to take on and let off passengers, expressage, or baggage,” 
and prohibiting such standing of vehicles on any other part of 
the driveway. In a suit brought by Welsh against the town the 
state supreme court held this ordinance to be a valid regulation 
of traffic under general power of the town and under the track 
elevation agreement. 98 N. J. L. 630, 121 Atl. 697, affirmed 
by the court of errors and appeals sub nom. Welsh v. Potts, 99 
1 Donovan v. Pennsylvania Co. 199 U. S. 279, 295, 50 L. ed. 192, 199, 26 
Sup. Ct. Rep. 91; Commonwealth v. Power, 7 Metc. 596, 41 Am. Dee. 465; 
Napman vy. People, 19 Mich. 352, 356; Dingman vy. Duluth, 8. S. & A. R. Co. 
164 Mich. 328, 330, 331, 32 L.R.A.(N.S.) 1181, 130 N. W. 24; Hedding 
v. Gallagher, 72 N. H. 377, 395, 64 L.R.A. 811, 57 Atl. 225; Thompson’s 
Express & Storage Co. v. Whitemore, 88 N. J. Eq. 535, 536, 102 Atl. 692; 
Missouri P. R. Co. v. Kohler, 107 Kan. 673, 677, 15 A.L.R. 333, 193 Pace. 
323; Brown v. New York C. & H. R. R. Co. 75 Hun, 355, 362, 27 N. Y. 
Supp. 69; Rose v. Public Service Commission, 75 W. Va. 1, 6, L.R.A. 
1915B, 358, 83 S. E. 85, Ann. Cas. 1918A, 700; New York, N. H. & H. 
R. Co. v. Seovill, 71 Conn. 136, 137, 148, 42 L.R.A. 157, 71 Am. St. Rep. 
159, 41 Atl. 246; Landrigan v. State, 31 Ark. 50, 25 Am. Rep. 547; Union 
Depot & R. Co. v. Meeking, 42 Colo. 89, 97, 126 Am. St. Rep. 145, 94 Pac. 
16. 
P.U.R.1928C. 27 
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N. J. L. 528, 124 Atl. 926. Upon the termination of that liti- 
gation, the town, October 22, 1924, passed the ordinance here 
in question. It declares a space including that set aside by the 
petitioner for the use of Welsh’s vehicles to be “an additional 
publie hack stand” and prohibits the parking of vehicles in other 
parts of the driveway. Immediately upon the passage of this 
ordinance, the individual defendants entered the station grounds, 
parked their vehicles upon the space so designated and solicited 
patronage. 

The petitioner brought this suit claiming that the enforce- 
ment of the ordinance would take its property for municipal 
purposes without due process of law in contravention of the 14th 
Amendment. In defense the respondents maintain that the es- 
tablishment of the public hack stand does not amount to a tak- 
ing of petitioner’s property but is a mere traffic regulation that 
the town is authorized to make under the track elevation agree- 
ment and also by the exertion of its police power. 

After trial, the district court entered its final decree declaring 
the ordinance repugnant to the 14th Amendment and restrain- 
ing the town from taking the company’s land for a public hack 
stand and preventing it from interfering with the company’s use 
of its premises or control of vehicles thereon and commanding 
the individual defendants to refrain from company vehicles or 
soliciting patronage on the station grounds. The cireuit court 
of appeals reversed the decree and directed the district court to 
dismiss the case. 14 F. (2d) 257. This court granted a writ 
of certiorari. 273 U. S. 686, 71 L. ed. 840, 47 Sup. Ct. Rep. 
395. 

[1] The cireuit court of appeals held that the track elevation 
agreement authorized the town to establish a public hack stand 
on the driveway in the station grounds. The principal purpose 
of that agreement was to eliminate grade crossings; regulation 
of traffie to and from the station was incidental. The town has 
not acquired by purchase or eminent domain any part of peti- 
tioner’s land or the right to establish a public hack stand there. 
it is not claimed that the agreement expressly authorizes the 
town to make such an appropriation of petitioner's land. And 
there is nothing from which such a grant may be implied. The 
P.U.R.1928C. 
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intention of the parties is plainly expressed. There is an ex- 
press dedication by the companies of their lands within the new 
street opened by the town outside the station grounds. Lut, 
there being no such purpose in respect of land within the grounds, - 
the agreement declares, “This contract shall not be construed as 
a dedication of said driveway as a public highway.” There is 
no room for construction. And, even in the absence of that 
clause, the facts disclosed by the record are not sufficient to raise 
a presumption of dedication. Wood v. Hurd, 34 N. J. L. 87. 
[2-4] While petitioner owed its passengers the duty of pro- 
viding a suitable way for them to reach and leave its station, it 
was not bound to allow cabmen or others to enter upon or use 
any part of its buildings or grounds to wait for fares or to solic- 
it patronage. Donovan v. Pennsylvania Co. 199 U. 8. 279, 295, 
50 L, ed. 192, 199, 26 Sup. Ct. Rep. 91; Thompson’s Express 
& Storage Co. v. Mount, 91 N. J. Eq. 497, P.U.R.1921A, 205, 
15 A.L.R. 351, 111 Atl. 175. Its agreement to keep the drive- 
way “open for traftie to and from the station” did not add to its 
obligations or enlarge the powers of the town. Respondents put 
much reliance upon the clause providing that the town “‘may and 
shall exercise all necessary police powers” in and upon the sta- 
tion grounds “for the purpose of regulating traffic’ at the station 
and for the enforcement of petitioner’s rules and regulations in 
respect thereto. but it is to be borne in mind that the taking 
of private property for public use is deemed to be against the 
common right and authority so to do must be clearly expressed. 
Western U. Teleg. Co. v. Pennsylvania R. Co. 195 U. 8. 540, 
569, 49 L. ed: 312, 322, 25 Sup. Ct. Rep. 133, 1 Ann. Cas. 517; 
Lewis, Em. Dom. 3d ed. § 371; Springiicld v. Conneetieut Riv- 
er Kt. Co. 4 Cush. 63, 69-72; Holyoke Water Power Co. v. Ly- 
man, 15 Wall. 500, 507, 21 L. ed. 153, 135. Cf. Richmond v. 
Southern bell Teleph. & Teleg. Co. 174 U. S. 761, 777, 43 L. 
ed. 1162, 1165, 19 Sup. Ct. Rep. 773. The provision relied on 
is merely petitioner’s authorization and the town’s agreement 
that the municipal power of police shall be exerted for the pur- 
pose of regulating, and to carry into effect petitioner’s rules in 
respect of, the traffic at the station. The agreement does not em- 
power the town so to appropriate petitioner’s land. 
P.U.R.1928C, 
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[5, 6] Is the provision of the ordinance of October 22, 1924, 
declaring a part of the driveway to be a public hack stand a val- 
id exercise of the police power? We assume that by the laws of 
the state the town is authorized to regulate traffic and to estab- 
lish publie hack stands in its streets and other public places. It 
does not claim the power to take or appropriate private property 
for such a purpose without giving the owner just compensation, 
but it contends that the establishing of this hack stand “was jus- 
tified under the police power by the public necessities for the 
safety, welfare, and comfort of the public using the driveway,” 
and that it does not take private property for public use without 
compensation “because the lands taken are devoted to a public 
use.” But, assuming that under the circumstances the creation 
of the public hack stand would be a proper exertion of the police 
power, it does not follow that the due process clause of the 14th 
Amendment would not safeguard to the owner just compensa- 
tion for the use of its property. Pennsylvania Coal Co. v. Ma- 
hon, 260 U. S. 393, 416, 67 L. ed. 322, 326, 28 A.L.R. 1321, 
43 Sup. Ct. Rep. 158. The police power may be and frequent- 
ly it is exerted to effect a purpose or consummate an enterprise 
in the public interest that requires the taking of private prop- 
erty; but, whatever the purpose or the means employed to ac- 
complish it, the owner is entitled to compensation for what is 
taken from him. The railroad grounds, station, platforms, 
driveways, ete., are used by the petitioner for the purposes of 
its business as a common carrier; and, while that business is 
subject to regulation in the public interest, the property used 
belongs to petitioner. The state may not require it to be used, 


in that business, or take it for another public use, without just 


compensation, for that would contravene the due process clause 
of the 14th Amendment. Reagan v. Farmers’ Loan & Trust 
Co. 154 U. 8. 362, 396, et seq., 38 L. ed. 1014, 1023, 4 Inters. 
Com. Rep. 560, 14 Sup. Ct. Rep. 1047; Smyth v. Ames, 169 U. 
S. 466, 523, 526, 42 L. ed. 819, 840, 842, 18 Sup. Ct. Rep. 418; 
Western U. Teleg. Co. v. Pennsylvania R. Co. supra; Producers 
Transp. Co. v. Railroad Commission, 251 U. S. 228, 64 L. ed. 
239, P.U.R.1920C, 574, 40 Sup. Ct. Rep. 131; Michigan Pub. 
Utilities Commission v. Duke, 266 U. 8. 570, 577, 78, 69 L. ed. 
P.U.R.1928C, 
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445, 449, 450, P.U.R.1925C, 231, 36 A.L.R. 1105, 45 Sup. Ct. 
Rep. 191. 

[7, 8] As against those not using it for the purpose of trans- 
portation, petitioner’s railroad is private property ir every legal 
sense. The driveway in question is owned and held by petitioner 
in the same right and stands on the same footing as its other 
facilities. Its primary purpose is to provide means of ingress 
and egress for patrons and others having business with the peti- 
tioner. But, if any part of the land in the driveway is capable 
of other use that does not interfere with the discharge of its ob- 
ligations as a carrier, petitioner as an incident of its ownership 
and in order to make profit for itself has a right to use or per- 
mit others to use such land for any lawful purpose. Donovan v. 
Pennsylvania Co. supra. 

[9, 10] There was no duty upon petitioner to accord to other 
taxicab men the use of its lands simply because it had granted 
Welsh the privileges specified in its contract with him. Peti- 
tioner is not bound to permit persons having no business with it 
to enter its trains, stations, or grounds to solicit trade or patron- 
age for themselves; they have no right to use its property to 
carry on their own business. Petitioner had no contract rela- 
tions with taxicab men other than Welsh and owed them no duty 
because they did not have any business with it. The enforce- 
ment of the ordinance here assailed would operate to deprive 
petitioner of the use of the land in question and hand it over to 
be used as a public hack stand by the individual defendants and 
others. As to them, and so far as concerns its use as a public 
hack stand, the driveway was petitioner’s private property and 
could not be so appropriated in whole or in part except upon 
the payment of compensation. 

[11] Under the guise of regulation, the town cannot require 
any part of the driveway to be used in a service that petitioner 
is under no duty to furnish. And, as petitioner’s duty here in- 
volved is confined to the business of carrying passengers by rail- 
road, the declaration of the ordinance that the specified part of 
the driveway “is hereby designated and established as an addi- 
tional public hack stand” clearly transcends the power of regu- 
lation. To compel the use of petitioner’s land for that purpose 


P.U.R.1928C. 
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is to take it without compensation in contravention of the con- 
stitutional safeguard here invoked. Great Northern R. Co. v. 
Minnesota, 258 U. S, 340, 346, 59 L. ed. 1337, 1359, P.U.R. 
1915D, 701, 35 Sup. Ct. Rep. 753; Great Northern R. Co. v. 
Cahill, 253 U. S. 71, 64 L. ed. 787, P.U.R.1920E, 547, 10 
A.L.R. 1335, 40 Sup. Ct. Rep. 457. 

The decree of the Cireuit Court of Appeals is reversed, and 
the decree of the District Court is affirmed. 


Mr. Justice Brandeis, concurring in part: 

I agree that the decree of the circuit court of appeals, direct- 
ing a dismissal of the railroad’s bill, should be reversed. But I 
think that the decree of the district court requires serious modi- 
fication. That decree ordered, among other things, “that the 
town of Morristown, do desist and refrain, and is hereby forever 
restrained and enjoined, by the attempted enforcement of said 
ordinance or otherwise, from in any manner interfering with 
or hindering or obstructing the complainant, the Delaware, Lack- 
awanna & Western Railroad Company, in the occupation, use 
or control of its said station grounds, or in regulating the place, 
manner, or time in which public or private vehicles going to 
and from said station grounds shall enter, stand, or wait there- 


? This part of the decree is, in my 
> e 


on or depart from the same.’ 
opinion, inconsistent with the terms of the contract between the 
railroad and the town, with the decision of the highest court of 
the state construing the same (Welsh v. Morristown, 98 N. J. 
L. 630, 121 Atl. 697, affirmed sub nom. Welsh v. Potts, 99 N. 
J. L. 528, 124 Atl. 926), and with the general law of New Jer- 
sey. It seems to me inconsistent, also, with the law concerning 
the obligations of railroads as heretofore declared by this court. 

The situation which confronted the town authorities was this: 
About 3,000 passengers are handled in and out of the station 
each day. Continuously, for nearly ten years after the elimin- 
ation of the grade crossings, cabs had, under the direction of the 
town authorities and with the acquiescence of the railroad, 
parked at the place later assigned by the ordinance here in ques- 
tion. Then, in 1922, arose the controversy which gave rise to 
the Welsh Case and to the case at bar. The bulk of the traffie 
P.U.R.1928C. 
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passing through the station is composed of persons commuting 
to Newark and New York. Accordingly, the demand for taxi- 
eabs at the station is largely concentrated in the late afternoon 
hours. There are forty-two licensed cabs in Morristown. About 
twenty-five of them were accustomed to park at the station, at 
various times of the day. Presumably most of them were avail- 
able for service at the rush hour in the late afternoon. Welsh, 
for whom the railroad asserts the exclusive privilege of using 
the driveway as a hack stand, has only three licensed cabs. Ob- 
viously, these are insufficient to give an adequate service. It is 
true that Welsh made application for additional licenses, and 
that these have been denied by the town authorities. But the 
testimony shows that the authorities were of the opinion that 
there were already more taxicabs in the town than could be op- 
erated profitably. No new license had been granted to any one 
since a date preceding Welsh’s application; and no cabman had 
a license to operate more than three cabs. 

The railroad presented this alternative to the town: “Either 
grant to Welsh licenses sufficient in number to enable him to 
supply the needs of all passengers arriving at the station, or 
submit to a denial to such passengers of the facilities custom- 
ary on leaving the station.” To escape from that dilemma the 
town first resorted to the means upheld by the New Jersey courts 
in the Welsh Case. It prohibited all parking on the driveway, 
and located a public taxi stand on a public street adjacent there- 
to. While this provided a service adequate so far as the num- 
ber of vehicles was concerned, it proved unsatisfactory in other 
respects. The taxi stand was several hundred feet distant from 
the shelter house; was not easily visible therefrom; and was dif- 
ficult of access in inclement weather. The town then passed the 
ordinance which gave rise to the present suit. It undertook to 
establish near the station door a public taxi stand on the rail- 
road’s land. That it clearly had no right to do; for the contract 
between it and the railroad had not made the driveway a public 
street. Obviously a railroad’s property cannot be taken without 


compensation for a purpose unconnected with its rail transpor- 
tation. Great Northern R. Cv. v. Minnesota, 238 U. S. 340, 
346, 59 L. ed. 1337, 1839, P.U.R.1915D, 701, 35 Sup. Ct. Rep. 
P.U.R.1928C. 
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753; Great Northern R. Co. v. Cahill, 253 U. S. 71, 64 L. ed. 
787, P.U.R.1920E, 547, 10 A.L.R. 1335, 40 Sup. Ct. Rep. 457. 
A public taxi stand is such an unconnected purpose. It would 
be open to use by cabs which do not serve the patrons of the rail- 
road, as well as those which do. In establishing this public 
taxi stand, the town exceeded its powers. Enforcement of this 
ordinance was properly enjoined. And since the individual de- 
fendants must base their claims on the ordinance, the injunction 
against them also was proper. Compare Donovan y. Pennsyl- 
vania Co. 199 U. S. 279, 50 L. ed. 192, 26 Sup. Ct. Rep. 91; 
Thompson’s Express & Storage Co. v. Mount, 91 N. J. Eq. 497, 
P.U.R.1921A, 205, 15 A.L.R. 351, 111 Atl. 173. 

But the injunction granted by the district court was so broad 
as to prevent the town from making, by future ordinance, pro- 
visions which it may deem necessary to assure to its inhabitants 
adequate cab facilities. While the contract between the town 
and the railroad did not make the driveway a public highway, 
it did not restrict rights which the town would otherwise have 
had under the New Jersey law and under decisions of this Court. 
Under the New Jersey law the railroad was bound to keep the 
driveway opeti to all persons seeking access to and from the sta- 
tion on legitimate business. It could not obstruct the driveway 
by physical enclosure. Public Service R. Co. v. Weehawken, 
94 N. J. Eq. 88, 92, 119 Atl. 90. It could not, by its private 
contract with Welsh, interfere with the power of the municipal- 
ity to make appropriate regulations as to traffic there. Welsh 
v. Morristown, supra. For, as the New Jersey court said, “the 
driveway in question was and is devoted to public use, although 
the fee thereof remained in the railroad company.” Like all 
property of a carrier by railroad, the driveway was subject to 
the power of the state to compel the provision of adequate facil- 
ities incident to the rail transportation. 

In these days, the ability of the traveller to obtain conven- 
iently, upon reaching the street door of the station, a taxicab to 
convey him and his hand baggage to his ultimate destination, 
is an essential of adequate rail transportation. The duties of a 
rail carrier are not necessarily limited to transporting freight 


and passengers to and from its stations. It must, in connection 
P.U.R.1928C. 
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with its stations, provide adequately for ingress and for egress. 
And if it does not itself provide the facilities essential for the 
convenient removal of freight and passengers from the station, 
it may be required to let others provide them. That a railroad’s 
obligations may be extended beyond its rails, is settled by nu- 
merous decisions of this court. Atlantic Coast Line R. Co. v. 
North Carolina Corp. Commission, 206 U. S. 1, 21, 22, 51 L. 
ed. 933, 942, 943, 27 Sup. Ct. Rep. 585, 11 Ann. Cas. 398; 
Chicago, M. & St. P. R. Co. v. Iowa, 233 U. 8S. 334, 58 L. ed. 
988, 34 Sup. Ct. a 592; Michigan C. R. Co. v. Michigan R. 
Commission, 236 U. S. 615, 59 L. ed. 750, P.U.R.1915C, 263, 
35 Sup. Ct. hn 492. ; Chicago & N. W. R. Co. v. Ochs, 249 
U. S. 416, 63 L. ed. 679, P.U.R.1919D, 498, 39 Sup. Ct. Rep. 
343; Lake Erie & W. R. ‘Co. v. State P. U. C. ex rel. Cameron, 
249 U. S. 422, 63 L. ed. 684, P.U.R.1919D, 459, 39 Sup. Ct. 
Rep. 345. A state may require a railroad to construct stations. 
Minneapolis & St. L. R. Co. v. Minnesota, 193 U. S. 53, 48 L. 
ed. 614, 24 Sup. Ct. Rep. 396. It may compel the building of 
a crossing for the convenience of shippers in removing freight. 
Norfolk & W. R. Co. v. Publie Service Commission, 265 U. S. 
70, 74, 68 L. ed. 904, 907, P.U.R.1924D, 709, 44 Sup. Ct. Rep. 
439. Its power to require adequate provision for carrying pas- 
sengers to their ultimate destination rests on the same basis. 
Compare New York ex rel. Pennsylvania R. Co. v. Knight, 192 
U. S. 21, 26, 48 L. ed. 325, 327, 24 Sup. Ct. Rep. 202. 

The Lackawanna Railroad recognized the importance of prop- 
er cab service. It undertook to provide it by the contract with 
Welsh. But Welsh was in no position to furnish adequate serv- 
ice. He had only three licensed cabs. The railroad answers 
that Welsh agreed by his contract with it to supply as many cabs 
as were needed and that, but for the refusal of the town to grant 
him more licenses, he would have supplied the requisite number. 
The town was not obliged to issue additional licenses to Welsh. 
Its refusal to do so was not arbitrary or unreasonable. The 
ground of its refusal was that the granting of additional licenses 
would ruin the business of the entabliched cabmen who had long 
been engaged in serving its inhabitants, and thus would impair 


the cab service of the general public throughout the town. The 
P.U.R.1928C. 
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principle on which the town acted is one that is general in mo- 
tor vehicle regulation to-day.* It is one that has been approved 
by this court. Texas & P. R. Co. v. Gulf, C. & S. F. R. Co. 270 
U.S. 266, 277, 70 L. ed. 578, 583, 46 Sup. Ct. Rep. 263; In- 
terstate Busses Corp. v. Holyoke Street R. Co. 273 U. 8. 45, 
52, 71 L. ed. 530, 554, P.U.R.1927B, 46, 47 Sup. Ct. Rep. 298. 
Compare Packard v. Banton, 264 U. 8. 140, 145, 68 L. ed. 596, 
608, 44 Sup. Ct. Rep. 257; Frost & F. Trucking Co. v. Railroad 


2In at least nine states the Commission charged with the duty of licensing 
bus operators is specifically directed to consider the transporiation service 
already furnished and the effect which the proposed service would have 
upon it: Colorado, Comp. Laws 1921, § 2946; Kansas, Laws 1925, Chap. 
206, § 4; Kentucky, Acts 1926, Chap. 112, § 4; Montana, Laws 1923, Chap. 
154, § 4; North Dakota, Laws 1925, Chap. 91, §§ 4, 5, 8; Ohio, Page’s 
Code 1926, § 614-87; South Dakota, Laws 1925, Chap. 224, § 3; West 
Virginia, Barnes’s Code 1925, Chap. 43, § 82; Wyoming, Comp. Stat. 1920, 
§ 5497. The principle of safeguarding established, adequate facilities is 
applied by Commissions in passing upon applications for certificates of 
convenience and necessity, and by courts in reviewing their orders, although 
there is not a specific direction in the statute. In the following cases the 
orders of Commissions granting certificates of convenience and necessity were 
set aside on the ground that it did not sufficiently appear that existing 
facilities were inadequate: West Suburban Transp. Co. v. Chicago & W. 
T. R. Co. 309 Dll. 87, P.U.R.1923E, 150, 140 N. E. 56; Choate vy. Illinois 
Commerce Commission, 309 Ill, 248, 141 N. E. 12; Superior Motor Bus 
Co v. Community Motor Bus Co. 320 Ill. 175, P.U.R.1926C, 685, 150 N. 
E. 668; Cooper v. McWilliams, — Ky. —, P.U.R.1928A, 731, 298 S. W. 
961; Cincinnati Traction Co. v. Public Utilities Commission, 112 Ohio St. 
699, P.U.R.1926A, 338, 148 N. E. 921; East End Traction Co. v. Public 
Utilities Commission, 115 Ohio St. 119, P.U.R.1926D, 642, 152 N. E. 20; 
Columbus R. Power & Light Co. v. Public Utilities Commission, 116 Ohio 
St. 36, 155 N. E. 647; Chicago, R. I. & P. R. Co. v. State, 123 Okla. 
190, 252 Pac. 849. In Red Star Transp. Co. v. Red Dot Coach Lines, 
220 Ky. 424, P.U.R.1927E, 338, 295 S. W. 419; McLain v. Public Utilities 
Commission, 110 Ohio St. 1, P.U.R.1924E, 712, 143 N. E. 381: and Abbott 
v. Public Utilities Commission, — R. I. —, P.U.R.1927C, 436, 136 Atl. 
490, orders denying certificates were sustained, on the ground that the pro- 
posed operation would have impaired adequate transportation facilities 
already established. The same principles apply with regard to municipal 
regulation of jitney busses. Cloe v. State, 209 Ala. 544-546, 96 So. 704; 
Birmingham Interurban Taxicab Service Corp. v. McLendon, 210 Ala. 525, 
98 So. 578; State ex rel. Schafer v. Spokane, 109 Wash. 360, 186 Pac, 
864. That a railroad has no preferred claim to the grant of a certificate, 
see Northern P. R. Co. v. Department of Public Works, 144 Wash. 47, 
P.U.R.1927D, 788, 256 Pac. 333. Compare Baltimore & O. R. Co. v. State 
Road Commission, — W. Va. —, P.U.R.1928B, 161, 139 S. E. 744. 
P.U.R.1928C. 
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Commission, 271 U. S. 583, 599, 600, 70 L. ed. 1101, 1107, 
1108, P.U.R.1926B, 483, 47 A.L.R. 457, 46 Sup. Ct. Rep. 605. 

The record shows that the service which Welsh can furnish 
is inadequate, that to grant him sufficient licenses to enable him 
to furnish such service would impair taxi service throughout the 
town, and that-a taxi stand located elsewhere than on the drive- 


_ way does not satisfy the needs of travellers leaving the station. 


If, under these circumstances, the town should pass an ordi- 
nance establishing, on the driveway, a taxi stand available only 
to incoming passengers, I see no reason why, under the contract 
between it and the railroad, or under the general laws of New 
Jersey, it may not do so. Certainly Donovan v. Pennsylvania 
Co. 199 U. S. 279, 50 L. ed. 192, 26 Sup. Ct. Rep. 91, presents 
no obstacle. For in that case, the court expressly left open the 
question whether the state, to secure adequate service, might 
require what the cabmen there asserted of their own right. Com- 
pare Norfolk & W. R. Co. v. Public Service Commission, supra. 

Moreover, the decree is subject to another infirmity. By its 
broad language, it restrains the town from making and enforc- 
ing reasonable traffie regulations applicable to the driveway. In 
so doing it conflicts with both the terms of the contract and the 
decision of the New Jersey courts in the Welsh Case. The con- 
tract between the railroad and the town expressly declares that 
the driveway “shall be kept open at all times for passengers, 
pedestrians, carriages, wagons, automobiles, and general vehic- 
ular traffic to and from the station grounds;” and that “the 
town may and shall exercise all necessary police powers in and 
upon the station, station grounds, approaches and driveways, 
for the purpose of regulating foot and vehicular traffic.” It was 
decided in Welsh v. Morristown, 98 N. J. L. 630, 121 Atl. 697, 
affirmed sub nom. Welsh v. Potts, 99 N. J. L. 528, 124 Atl. 926, 
that under this contract the town had power to prohibit all park- 
ing on the driveway. That construction, being a ruling on a 
matter of law, is binding upon us. St. Anthony Falls Water- 
Power Co. v. St. Paul Water Comrs. 168 U. 8S. 349, 358, 42 L. 
ed. 497, 501, 18 Sup. Ct. Rep. 157; Guffey v. Smith, 237 U. S. 
101, 112, 113, 59 L. ed. 856, 863, 864, 35 Sup. Ct. Rep. 526. 
Compare Detroit v. Osborne, 135 U. S. 492, 497-500, 34 L. ed. 
P.U.R.1928C. 
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260-262, 10 Sup. Ct. Rep. 1012; Hartford Fire Insurance Co. 
v. Chicago, M. & St. P. R. Co. 175 U. S. 91, 100, 44 L. ed. 84, 
89, 20 Sup. Ct. Rep. 33. 


Mr. Justice Hoimes concurs in this opinion. 





UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF 
NEW YORK. 


INTERBOROUGH RAPID TRANSIT COMPANY 
v. 
JOHN F. GILCHRIST et al. 
[E-44-229.] 
25 F. (2d) 164.) 


Courts — Federal and state — Acquisition of prior jurisdiction, 

1. The filing of a bill of complaint in a suit in equity in the 
United States Court before a complaint is served in an action com- 
menced in the supreme court of the state of New York results in Fed- 
eral jurisdiction attaching before the commencement of the suit in the 
state court, p. 431. 

Courts — Jurisdiction between state and United States Courts. 

2. It is the right and the duty of a United States Court to take 
and hold exclusive control of litigation as against a state court as long 
as the questions involved are those which would lawfully bring the case 
within the jurisdiction of the Federal Court, and notwithstanding that 
an action has been commenced in the state court the same day and 
shortly after the filing of the Federal bill, p. 431. 

Courts — Comity between state and Federal Courts. 

3. Forbearance to take jurisdiction between state and Federal 
Courts is granted on the principle of right and of law and, therefore, 
of necessity, leaving nothing to discretion or convenience, as compared 
with courts of co-ordinate jurisdiction of the same system where it is 
granted on the principle of comity alone, p. 431. 

Courts — Jurisdiction of Federal Courts. 

4. A bill in equity alleging that the plaintiff is being deprived of 
property without due process of law by the acts of a state legislature 
and orders pursuant thereto and alleging facts which might sustain 
that contention confers jurisdiction upon the Federal Courts, p. 433. 

Courts — Jurisdiction of Federal courts — Insufficiency of pleadings. 

5. Failure to allege facts sufficient to constitute a cause of action 

under a Federal statute is not a jurisdictional defect, since the suf- 
P.U.R.1928C. 
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ficiency of the facts can be tested by a motion to dismiss and the court 
in its discretion may permit the plaintiff to amend, p. 434. 

Injunction — Stay of proceedings in Federal Court — When per- 
mitted. 

6. A section of the United States Law (Code of Laws, § 380), 
providing for a stay of proceedings in the statutory court cannot be 
invoked where no stay has been granted by the state court in the state 
actions enjoining the enforcement of any statute or order alleged to be 
illegal, p. 434. 

Injunction — Federal restraint of unconstitutional statutes, 

7. A provision of the United States Code of Laws (§ 379) for- 
bidding any Federal Court to grant an injunction to stay proceedings 
in a state court does not prevent the former from enjoining the in- 
stitution in the state courts of proceedings to enforce statutes which 
are repugnant to the Constitution or to prevent them in any way from 
seeking to promulgate such statutes, p. 435, 


[March 15, 1928.] 


Morton by the Interborough Rapid Transit Company in a 
United States District Court for an injunction pendente lite 
against the Transit Commission of New York state, Manhattan 
Railway Company and the city of New York; temporary in- 
junction granted. 

Appearances: William L. Ransom and Jacob M. Goetz 
(James L. Quackenbush, solicitor), for the plaintiff and the 
motion; Samuel Untermyer (Clarence M. Lewis, George P. 
Nicholson, M. Maldwin Fertig, George H. Stover and J. A. 
Devery, with him on the brief), for the defendants, in opposition. 


Bondy, D. J.: This is an application by the plaintiff, the 
Interborough Rapid Transit Company, in an ancillary action for 
an order enjoining the defendants, the city of New York and the 
members of the Transit Commission, from prosecuting two ac- 
tions and a special proceeding against the plaintiff im the state 
courts. 

On February 14, 1928, at 9:20 o'clock in the morning, the 
Interborough Rapid Transit Company filed a bill in the office 
of the clerk of this court, alleging among other things that limi- 
tations placed by or pursuant to acts of the legislature of the 
state of New York on the rates of fare chargeable by the plain- 


tiff were unreasonable and confiscatory and deprive the plain- 
tiff of its property without due process of law in violation of its 
rights under the Constitution of the United States. The relief 
P.U.R.1928C, 
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asked is an injunction, both interlocutory and permanent, re- 
straining the defendants from enforcing against the plaintiff a 
rate of fare not exceeding 5 cents and from interfering in any 
way with the alleged right of the plaintiff to charge a reasonable 
rate. 

Service of the complaint was made on all the defendants be- 
fore noon of the same day. 

At 1:55 o’clock in the afternoon of that day, there were 
served on counsel for the Interborough Rapid Transit Company 
a petition in a summary proceeding and complaints in two 
actions brought in the state court, by the defendants, for the 
purpose of preventing the plaintiff from increasing the fare from 
5 to 7 cents, as proposed in a tariff schedule filed by the plain- 
tiff, and to compel the plaintiff to perform its alleged agreement 
not to charge more than a 5-cent fare. 

There were also served upon the plaintiff orders to show cause 
why an interlocutory injunction should not be granted, and an 
order directing the plaintiff to file its answer to the petition and 
proceed with a summary trial on February 20th, and orders re- 
straining the plaintiff, pending the hearing of the motions, from 
doing any of the acts as to which relief was demanded in the 
complaints and petition. 

Thereafter, and on February 17th, the plaintiff filed its an- 
cillary bill, setting forth the foregoing facts and alleging that 
the defendants are interfering with the primary and exclusive 
jurisdiction of this court over the subject-matter of the action 
first brought in this court, and made this application for an 
order restraining the defendants from prosecuting the two ac- 
tions and the special proceeding in the state court. 

The defendants oppose the granting of an interlocutory in- 
junction in the ancillary action principally on the grounds that 
the complaint in the original action fails to state facts sufficient 
to constitute a cause of action or to confer jurisdiction on the 
Federal Court; that the complaint in the original action involves 
rates that have been fixed by a contract entered into by parties 
duly authorized by legislation giving them the right to fix the 
rates, and does not involve rates subject to regulatory power of 
egislature; that the filing of the original bill before the 


— 


the | 
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commencement of the actions and special proceeding in the state 
court, under the circumstances shown, gave this court no pri- 
mary or exclusive control of the litigation as against the state 
court; and that only a statutory court, consisting of three judges, 
has the power to issue the interlocutory injunction demanded in 
the ancillary action, because such injunction would have the 
same effect as an interlocutory injunetion if issued in the orig- 
inal action. 

[1] A suit in equity in a court of the United States is com- 
menced by the filing of the bill of complaint, and upon the filing 
of the bill the jurisdiction of the Federal Court attaches to the 
vause of action. 

Farmers’ Loan & Trust Co. v. Lake Street Elev. R. Co. 177 
U. S. 51, 44 L. ed. 667, 20 Sup. Ct. Rep. 564; Humane Bit 
Co. v. Barnet, 117 Fed. 316; Farbwerke Vormals Meister Lucius 
& Bruning v. Diarsenal Co. 21 F. (2d) 588. 

An action is commenced in the supreme court of the state of 
New York by service of a summons. Civil Practice Act, § 218. 

It, therefore, follows that the original action was begun by 
the plaintiff against the defendants in the Federal Court before 
the Transit Commission and the city of New York brought their 
actions and proceedings against this plaintiff, in the state court. 

(2, 3] Notwithstanding this, defendants contend that plain- 
tiff’s action in filing its bill before the Transit Commission had 
acted on the proposed new tariff schedule was precipitate, and 
that plaintiff’s alleged “unseemly scramble” to get into court 
first requires this court to yield to the state court the primacy 
and exclusive control of the litigation, and to stay all proceed- 
ings in this court. 

In Willcox v. Consolidated Gas Co. 212 U. 8. 19, 39, 53 L. 
ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. 
Cas. 1034, the Supreme Court said: “At the outset it seems to 
us proper to notice the views regarding the action of the court 
below which have been stated by counsel for the appellants, the 
Publie Service Commission, in their brief in this court. They 
assume to criticize that court for taking jurisdiction of this case 
as precipitate, as if it were a question of discretion or comity, 
whether or not that court should have heard the case. On the 


P.U.R.1928C. 
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contrary, there was no discretion or comity about it. When a 
Federal Court is properly appealed to in a case over which it 
has by law jurisdiction, it is its duty to take such jurisdiction 
(Cohen v. Virginia, 6 Wheat. 264, 404, 5 L. ed. 257), and in 
taking it that court can not be truthfully spoken of as precipitate 
in its conduct. That the case may be one of local interest only 
is entirely immaterial so long as the parties are citizens of dif- 
ferent states, or a question is involved which by law brings the 
case within the jurisdiction of a Federal Court. The right of 
a party plaintiff to choose a Federal Court where there is a choice 
can not be properly denied.” 

In Harkrader v. Wadley, 172 U. S. 148, 43 L. ed. 399, 19 
Sup. Ct. Rep. 119, the Supreme Court said: “When a state 
court and a Court of the United States may each take jurisdic- 
tion of a matter, the tribunal where jurisdiction first attaches 
holds it, to the exclusion of the other, until its duty is fully 
performed, and the jurisdiction involved is exhausted, and this 
rule applies alike in both civil and criminal actions.” 

In Prout v. Starr, 188 U. S. 537, 544, 47 L. ed. 584, 23 Sup. 
Ct. Rep. 398, the same Court spoke as follows: “The jurisdic- 
tion of the Cireuit Court could not be defeated or impaired by 
the institution, by one of the parties, of subsequent proceedings, 
whether civil or criminal, involving the same legal questions in 
the state court.” 

In Kline v. Burke Construction Co. 260 U. S. 226, 229, 67 
L. ed. 226, 43 Sup. Ct. Rep. 79, the Court said: “It is settled 
that where a Federal Court has first acquired jurisdiction of the 
subject-matter of a cause, it may enjoin the parties from pro- 
ceeding in a state court of concurrent jurisdiction where the 
effect of the action would be to defeat or impair the jurisdiction 
of the Federal Court.” 

Between courts of co-ordinate jurisdiction of the same system, 
forbearance is a principle of comity, but between state courts 
and the United States Courts, it is something more. It is a 
principle of right and of law and therefore of necessity. It 
leaves nothing to the discretion or mere convenience. Covell v. 
Heyman, 111 U. 8S. 176, 182, 28 L. ed. 390, 4 Sup. Ct. Rep. 
355. 

P.U.R.1928C, 
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It, therefore, is not only the right but the duty of this Court 
to take and hold exclusive control of this litigation as against 
the state court. 

This is so though the action was commenced in the state court 
the same day and shortly after the bill was filed in a Federal 
Court. Farmers’ Loan & Trust Co. v. Lake Street Elev. R. Co. 
177 U. S. 51, 44 L. ed. 667, 20 Sup. Ct. Rep. 564. 

[4] The original bill does allege facts conferring jurisdiction 
on this Court. It alleges that plaintiff is being deprived of prop- 
erty without due process of law by acts of the legislature of the 
state of New York, or by orders made pursuant to such acts, 
and it alleges facts which may or may not sustain that contention. 

In Columbus R. Power & Light Co. v. Columbus, 249 U. S. 
399, 406, 63 L. ed. 669, P.U.R.1919D, 239, 245, 39 Sup. Ct. 
Rep. 349, 6 A.L.R. 1648, though the Supreme Court decided 
that the railway company was not entitled to restrain the en- 
forcement of a contract rate, the Court nevertheless said: “We 
are of the opinion that there was jurisdiction in the district 
court to entertain the bill as it presented questions arising under 
the 14th Amendment to the Federal Constitution, not so wholly 
lacking in merit as to afford no basis of jurisdiction. Jurisdic- 
tion does not depend upon the decision of the case and should 
be entertained if the bill presents questions of a character giving 
the party the right to invoke the judgment of the Federal Court. 
We think the elaborate and careful opinion of the district judge 
of itself shows that substantial questions arising under the Fed- 
eral Constitution were presented by the bill and that the court 
had jurisdiction.” 

In Mercantile Trust & Deposit Co. v. Columbus, 203 U. 8S. 
311, 51 L. ed. 198, 27 Sup. Ct. Rep. 83, the Supreme Court 
reversing the Cireuit Court, which dismissed a bill for want of 
jurisdiction, said (page 320): “It is part of the duty of the 
Federal Courts, under the impairment of the obligation of con- 
tract clause in the Constitution, to decide whether there be a 
valid contract and what its construction is, and whether, as con- 
strued, there is any subsequent legislation by municipality or by 


the state legislature which impairs its obligation,” and (page 
323): ‘And we are not row concerned with the question as to 
P.U.R.1928C, 28 
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how the matter should be determined but only whether the Cir- 
cuit Court had jurisdiction to determine it.” 

“Jurisdiction is the power to decide a justiciable controversy 
and includes questions of law as well as of fact. A complaint 
setting forth a substantial claim under a Federal statute pre- 
sents a case within the jurisdiction of the court as a Federal 
Court and this jurisdiction can not be made to stand or fall upon 
the way the Court may chance to decide an issue as to the legal 
sufficiency of the facts alleged anymore than upon the way it 
may decide as to the legal sufficiency of the facts proven. Its 
decision either way upon either question is predicated upon the 
existence of jurisdiction, not upon the absence of it. Jurisdic- 
tion as distinguished from merits is wanting only where the 
claim set forth in the complaint is so unsubstantial as to be 
frivolous, or in other words, is plainly without color or merit. 

In that event, the claim of Federal right under the 
statute is a mere pretense and in effect is no claim at all. Plain- 
ly there is no such want of substance asserted here,” and “Juris- 
diction is the power to decide a justiciable controversy either 
way. Unsuccessful, as well as successful, suits may be brought 
upon the Act.” Binderup v. Pathe Exchange, 263 U. S. 291, 
305, 68 L. ed. 308, 44 Sup. Ct. Rep. 96. 

[5] Failure to allege facts sufficient to constitute a cause of 
action under a Federal statute, therefore, is not a jurisdictional 
defect. The sufficiency of the facts alleged in the original bill 
may be determined on a motion to dismiss made in the original 
action and upon the making of such motion, the Court in its 
diseretion may permit the plaintiff to amend. 

In Re Englehard & Sons Co. 231 U. S. 646, 651, 58 L. ed. 
416, 34 Sup. Ct. Rep. 258, the Court said: “It is the universal 
practice, sustained by authority, that the only mode of judicial 
relief against unreasonable rates is by suit against the govern- 
mental authority which established them or is charged with the 
duty of enforcing them.” 

[6] The defendants cannot take advantage of the provision 
of § 380 of the Code of Laws [28 USCA § 380], providing 
for a stay of proceedings in the statutory court, because no 
stay has been granted by the state court in the state actions 
staying the enforcement of any statute or order alleged to be in- 
P.U.R.1928C. 
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volved in this litigation. Dawson v. Kentucky Distilleries & 
Warehouse Co. 255 U. S. 288, 297, 65 L. ed. 638, 41 Sup. Ct. 
Rep. 272; Northwestern Bell Teleph. Co. v. Hilton, 274 Fed. 
384, P.U.R.1922A, 519. 

[7] “The provision (§ 379 of the Code of Laws of the United 
States [28 USCA § 379] forbidding any court of the United 
States to grant an injunction to stay proceedings in a state 
court) does not prevent the Federal Court from enjoining 
the institution in the state courts of proceedings to enforce 
local statutes which are repugnant to the Constitution of the 
United States . . . or prevent them from maintaining and 
protecting their own jurisdiction, properly acquired and still 
subsisting, by enjoining attempts to frustrate, defeat or impair 
it through proceedings in the state courts, . . . or prevent 
them from depriving a party, by means of an injunction, of 
the benefit of a judgment obtained in the state court in cir- 
cumstances where its enforcement will be contrary to the 
recognized principles of equity and the standards of good con- 
science.” Wells Fargo & Co. v. Taylor, 254 U. S. 175, 183, 
65 L. ed. 205, 41 Sup. Ct. Rep. 93. 

There is ample authority for the practice of the plaintiff in 
bringing an ancillary action to protect the jurisdiction of the 
court whose jurisdiction has been first invoked, and for applying 
for an interlocutory injunction in such an action. See Looney 
v. Eastern Texas R. Co. 247 U. S. 214, 62 L. ed. 1084, 38 Sup. 
Ct. Rep. 460; Pacific Teleph. & Teleg. Co. v. Agnew, 5 F. (2d) 
221, P.U.R.1926A, 187. 

For these reasons the motion for an injunction restraining the 
prosecution of the actions and summary proceeding in the state 
court, pendente lite, is granted without any consideration of the 
merits of the original action, but in order to prevent the injune- 
tion from operating to give the plaintiff the relief which may 
be given only by a statutory court, the motion is granted on the 
condition that the plaintiff diligently prosecute its pending mo- 
tion for an interlocutory injunction in the original action and 
does not in the meantime raise the fare, with leave to defendants 
to move to modify or vacate the injunction in this ancillarv 
action if plaintiff's application before the statutory court should 


be denied. 
P.U.R.1928C. 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE CAPITAL CITY WATER COMPANY. 
[Case No. 4194.] 


Return — Operating revenue and expense — Estimates — Period 
considered — Water utility. 

1. Estimates of operating revenues and expenses over a remote 
period should be disregarded and the estimate for the current year 
used as a basis where expenses and revenues have materially increased 
within such year, p. 444. 

Valuation — Fair value agreed upon by parties — Objections. 

2. An estimate of fair value of utility property for rate making 
in excess of the amount claimed by the company in its application 
and still more in excess of the carefully prepared appraisal of city 
engineers based on reproduction cost should not be allowed, notwith- 
standing an agreement upon that amount by all the interested parties 
where there is no testimony to indicate how it was computed, p. 
446. 


Valuation — Methods of ascertaining for rate-making purposes — 
Former appraisal — Price deciines. 

3. The fair value of water utility property was found by giving 
considerable weight to the last reproduction cost estimate made about 
four years previous adding additions to property and checking the ap- 
praisal hy current estimates, as well as considering the future trend 
in the values and taking cognizance of the changes in prices since the 
date of valuation, p. 446. 

Valuation — Reproduction less depreciation — Fluctuation in prices. 

4. A decline in prices as measured from the date of a former ap- 
praisal which has been given weight as an estimate of the cost of 
reproduction less accrued depreciation should be reflected in any exten- 
sion and adjustment of that appraisal in so far and to the extent that 
it entered into a later valuation, p. 449. 


Valuation — Overhead cost on land — Water utility. 

5. No allowance should be made for overhead costs on utility real 
estate, p. 450. 

Depreciation — Basis — Construction overheads. 

6. The cost of designing, the cost of insurance during construction, 
and other overhead costs, which are lost when items of physical prop- 
erty are worn out or removed, made necessary an allowance for depre- 
ciation of construction overheads, p. 450. 


Valuation — Cost of financing — Water utility. 

7. The cost of financing or assembling capital over and above the 
actual bond discount and commissions properly chargeable to capital 
account as part of the interest during construction should not be in- 
cluded in a valuation for rate-making purposes, p. 451, 

P.U.R.1928C, 
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Valuation — Working capital -- Excessive amounts resulting from 
delinquent bills. 

8. An excessive amount should not be allowed for working capital 
because of a large average amount of delinquent bills due from a state 
prison and other state departments, since it would be highly discrim- 
inatory to require a small consumer to pay his regular bill and then 
contribute an additional amount because the company does not enforce 
collections from others, p. 452. 


Valuation — Payments to construction company created by water 
utility members, 

9. An amount for profits to a “construction company” for con- 
struction of a filtration plant will not be allowed in the total additions 
to property for rate-making valuation of a water utility where such 
company was organized by the owners and employees of the utility, and 
where all of the “company’s” members were receiving full salary from 
the utility during the construction, p. 453. 


’ 


Valuation — Going value — Necessity for allowing. 

10. An allowance must be made for going concern value—or for 
the fact that a property with its business attached and in successful 
operation has a greater value than the same property ready to operate 
but not operating and with no attached business, p. 455. 


Valuation -— Going value — Amount allowed — Water utility. 

11. An amount of $65,000 was allowed for going concern value of a 

water utility with a rate base of $745,000, p. 455. 
Valuation — Measures of value — Cost. 

12. The outstanding factors to be determined and considered in 
valuing property for rate making are original cost, reproduction cost 
less accrued depreciation, value regardless of cost, and value that will 
render a just rate to the public, p. 455. 

Return — Operating expense — Dues for public utility association. 

13. An item of dues for membership in a public utility association 
is a proper charge to operating expense, p. 458. 

Return — Operating expenses — Dues — Civic organization. 

14. Dues for a chamber of commerce, rotary club, or country club 
while commendable as a stockholders’ expense should not be charged to 
operating expenses, p. 458. 

Return — Operating expense — Donations. 

15. Donations for a community chest and other charities, while 
commendable are a stockholders’ expense, should not be made at expense 
of utility’s customers, p. 458. 


Return — Operating expense — Extraordinary depreciation — Amor- 
tization. 

16. An amount for extraordinary depreciation to take care of 
repainting, general repairs, and renewals of unit parts and other items 
not included in the annual allowance were permitted to be amortized 
over a four-year period, p. 459. 

P.U.R.1928C. 
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Return — Amortization of rate expenses — Water utility. 

17. Rate case expenses were amortized over a period of five years 
instead of three years as applied for, in order not to burden the con- 
sumers unduly, p. 460. 

Depreciation — Sinking-fund method — When permissible — Water 
utility. 

18. The “sinking-fund” method of computing depreciation allow- 
ance should not be used unless the utility receives a fair return upon 
the full value of its property without a deduction for accrued depre- 
ciation, p. 460. 


Depreciation — Amount allowed — Water utility — Sinking fund. 
19. Annual depreciation was based upon 1.5 per cent of the orig- 
inal cost of depreciable property of a water utility, p. 460. 


Return — Percentage allowed — Water utility. 
20. A rate of 7.5 per cent was allowed as a fair return on water 
utility properties, p. 462. 


[February 28, 1928.] 


App ication of water utility for revaluation of properties and 
increased rates; properties revalued and rates increased. 
By the Commission: 


I. 


This case again comes before the Commission by reason of 
application filed herein by the Capital City Water Company, 
Jefferson City, Missouri, for an additional increase in rates 
for water and water service to its customers. 

The application states that the Commission by its order dated 
April 7, 1925, 15 Mo. P. S. C. R. 218, P.U.R.1925D, 41, 
found the fair value of the company’s property as of January 
1, 1925, to be $607,400; that the company by said order was 


authorized to inerease its rates and charges for water service 


by 26 per cent, effective April 20, 1925; that said order re- 
quired applicant to construct a filtration plant, lay certain pipe 
lines, and make other needed improvements. 

The application further states that in making the required 
improvements and such capital additions as were necessary to 
the operation of its plant the following amounts were expend- 
ed and should be added to the value as found by the Commis- 
sion as of Jariuary 1, 1925: 

P.U.R.1928C. 
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Reeqived Iprowennemts: ocvcsiscccccseccessics ee re re $145,293.23 

Purchase of Forest Hill pipe line extension ................ 6,751.28 

Additions and betterments during 1925, 1926 ................ 26,852.60 
SOCAL ROAMING CO PPOMETET fo ocic cccvicescsacviccneseos $178,897.11 


The application further states the following additional sums 
should be included, viz.: value of sedimentation site which is 
in use, $11,400; the cost of financing, $65,980; additional 
going value $19,000; additional working capital $6,000; and 
that the fair value of its property based upon Commission's 
said valuation plus the above additions is the sum of $888,677. 
The application further states that by its report of April 
1925, supra, this Commission found and stated that when 


— 
fy 


the additions and betterments in the Commission’s report and 
order had been made and placed in operation a further increase 
in applicant’s rates would be necessary; that said improve- 
ments are completed; and that applicant’s schedule of rates is 
unreasonably low, and fails to award applicant a reasonable 
return upon the present fair value of its property. 

The application had attached to and made a part thereof, 
Exhibit “A,” showing cost of ordered additions to its proper- 

; Exhibit “B,”’ showing the cost of extensions, improvements, 
— betterments made during the years 1925 and 1926; Ex- 
hibit “C” its income account for the year 1926, and its sup- 
plement for the period from July 1, 1926 to ee 31, 
1926; and its proposed schedule of rates and charges. 

The Commission, in order to intelligently pass upon the pro- 
posed schedule of rates, on the 4th day of April, 1927, ordered 
its accountants to audit the books and records of the company 
to determine the additions and betterments made to the prop- 
erty since the date of valuation; to ascertain its operating rev- 
enues, operating expenses, income account for the year 1926 
and such other data as would be of value to the Commission in 
its determination of a fair rate. 

On the 28th day of May, 1927, the city of Jefferson City, 
Missouri, by order of the Commission, was made party inter- 


vener in this cause. 

The Commission’s accountants having completed their audit, 
hearing in this case was held at the Commission’s hearing room 
P.U.R.1928C. 
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in Jefferson City on the 31st day of May, 1927. Further and 
final hearing was held in Jefferson City on the 3rd day of 
November, 1927. 


Il. 


The Commission, by order in this case issued April 7, 1925, 
supra, found the fair value of the Capital City Water Com- 
pany’s property for rate-making’ purposes to be the sum of 
$607,400 as of date January 1, 1925; required the company 
to construct and place in operation a filtration plant and lay 
certain 8-inch mains; and increased the rates for water serv- 
ice 26 per cent, effective April 20, 1925. 

The above order requiring said improvements to the proper- 
ty was issued after Cecil W. Thomas, Mayor of Jefferson City, 
and president of the Chamber of Commerce, appeared before 
the Commission and stated the people of Jefferson City desired 
better water; that it was generally known better water would 
cost more; and that the people were willing to pay for better 
water. The applicant company stated its willingness to con- 
struct said improvements provided proper increases in rates 
for water service were granted upon the completion of said con- 
struction. 

All of said improvements have been completed and the ad- 
justed audit of the Commission’s accountants states that ex- 
penditures for additions and betterments from January 1, 1925 
to December 31, 1926, and exclusive of the filtration plant is 
the sum of $26,845.57 


Construction expenditures for filtration plant, September, 1925, 
to February 28, 1927 (including $12,418.28 profit to Capital 


City Contracting Company) ....ccccccccsccccvccesoccecs $148,765.34 
| eee Secccccccocecse Ceccccoce cb 6+ Sees be eecees $175,610.91 


The audit shows the following included with the construc- 


tion expenditures for the filtration plant: 


ee Se OUD i5 666 see esceyrcenechevectinccneeecs $4,690.88 
EMOUTEMCS GUTIMG COMSEFUCEION 2.00... ccccccccscccccccccccscoes 1,356.34 
I os akd nab dc ehis and aneewneaune ceCeobee oeesede 7,473.36 
Profit to Capital City Contracting Company ..... ecereeesscens 12,413.28 


Evidence in the case verifies the above items and shows the 
Capital City Contracting Company was organized by Mr. Don- 
P.U.R.1928C. 
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ner, Mr. Chester, and Mr. Landmann, all paid officials of the 
Capital City Water Company, Mr. Donner and Mr. Chester 
being the two principal stockholders of the water company, 
for the purpose of constructing said filtration plant. 

The audit indicates all charges to the construction of said 
filtration plant had not been made at the date of audit and, wa- 
ter company Exhibit No. 6 shows such additional charge to be 
$1,754.39. 

Commission accountants deducted the amount of $4,084.59, 
representing the cost of mains known as “Swift Highway Ex- 
tension.” Testimony and water company’s Exhibit No. 6 show 
said mains have been purchased since the date of the audit for 
the sum of $4,300. 

Testimony and water company’s Exhibit No. 6 show $282.05 
should be added to the Commission accountants item covering 
the purchase price of mains known as the “Forest Hill Exten- 
sion.” 

The value of the larid known as “Moerschel Tract” was de- 
ducted from the 1925 valuation because unused. The company 
has since erected a garage and store room on this tract and also 
uses a portion as a storage yard. Commission engineers con- 
sider but one-half of said tract is in use. Commission account- 
ants have, therefore, allowed $6,626.20 as the value of the por- 
tion of said tract now used in public service. 

Adjusting the audit of Commission accountants the addi- 
tions and betterments to April 30, 1927, are as follows: 


Ee PT TTT Tee eee eT TT ee ee eee Tere re Cre $175,610.91 
AG tp Complete GEVAGIOR PIAME 2... 6.00cccccccsccsccoesccccscs 1,754.39 
Add for Swiits highway extension ...........esseeeeeeeeeeee 4,300.00 
SE TA DOCU Tiree SOD oc cnsicncsngadntescdcecesacen 282.05 

NE CE BE I ao. 5k. cee crewadersmesdadean $181,947.35 


Original cost of property exclusive of cash working capital and 
material and supplies, as of date January 1, 1925 (15 Mo. 
Be We Ee WEED 8s skewer nn ddnstencdsennb ates seen eiwein es 393,589.00 


Total original cost as of date April 30, 1927 (including 

item of $12,418.28 profit to Capital City Contracting 
CINDY. hos cnecn viens sens 6is5 nets Guiuccsaecaeowes $575,536.35 
The water company, in its petition, and as shown by the evi- 
dence, does not ask for a revaluation of its property. It desires 
the Commission to start with the fair value as determined as 
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of date January 1, 1925, in the amount of $607,400, and add 
such sums as have been spent for additional property and ad- 
just certain other items. Mr. Bankson, valuation engineer of 
J. N. Chester, Engineers, Pittsburgh, Pa., prepared and pre- 
sented a statement of value as of April 30, 1927, on this basis. 
Said statement appears as water company’s Exhibit No. 6 as 
follows: 
Commission valuation as of January 

Dy BOND. Said cUneesrwadsnvsswiee $607,400.00 
Additions to plant as ordered by Com- 


mission in 1925 
Purification plant to February 19, 





Dt @caprnkhesete ws kasi aewe eae $148,765.34 
From February 19, 1927 to April 

MEE -Jceaennsewesd cok ween} ° 1,754.39 150,519.73 
Reinforcing mains as ordered .... 3,969.89 
Forest Hill extension 

Raa eee 7 6,469 23 

J. E. 120-Hydrant rental ..... ° 282.05 6,751.28 

Other plant extensions 1925-6-7 

1925—By ledger acc’t # 19 .... 16,352.49 

Less mains ordered ........... $3,969.89 

J. E. 132—Less Swifts Highway 4,084.59 8,054.48 

Balance misgellaneous 1925 ... 8,298.01 


Swifts Highway Extension 
J. E. 132—1925 and by ledger 








Ace’t #45 on 12-30-25 ...... $4,084.59 
Added in 1926 by ledger Acc’t 19 215.41 4,300.00 
Added in 1927 to 4-30-27 ...... 8,227.00 
Dy Momised Tet ....cccevcess $2,370.09 
Less J. E. 132 as above ........ 215.41 2,154.68 $22,979.69 
Estimate of cost to complete work 
MD Sich dens oeeen 8,500.00 
Less boiler to be retired ....... 2,257.00 6,243.00 
Moerschel tract of real estate as list- 
ed in 1923 appraisal ........... ‘ 11,400.00 


Cost of financing as listed in 1923 ap- 
praisal a aaa prachelnnies aie 
(a) Increase in allowance for cash 

WORRIEE CRITI! occcccccceseses 6,000.00 


65.980.00 





a ra $881,243.59 
(b) Increase in going value 
Commission’s value of 1925 .... $607,400.00 


Going value indicated ......... 55,000.00 
Total before going value ......... $552,400.00 
Going value—10% 
Subtotal above .......... Coeneves $881,243.59 
Less cost of financing ............ 65,980.00 


$815,263.59 
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Less Commission 1925 value ..... 607,400.00 


Additional property ............. $207,863.59 
BOGS GE GET Oe sccivccccsccs © 20,786.36 


$902,029.95 
Less retirements and reserve 








yg. RR a eee $8,442.00 
Depreciation reserve ............ 12,808.15 $21,250.15 
Property value as of April 30, 1927 $880,779.80 


Basis for increase in cash working 
capital 














Forecast operating cost ........ $85,537.47 
. ee US ee $7,128.12 
Delinquent account 

State prison ......... $3,798.90 

State of Missouri .... 286.07 $4,084.97 
5 ne ere er ene eee ne Ss $11,213.09 
Less previous allowance ........... 5,000.00 
EMOTONOD  6nseesde ds incinwesasaes oe $6,213.09 


The city of Jefferson City submitted an audit and appraisal 
of the company’s property made by Henrici-Lowry Engineer- 
ing Company of Kansas City, Missouri. This firm spent five 
months in preparing a detailed appraisal of the property and 
making an audit of the books. The appraisal is prepared on 
the basis of the cost of reproduction less accrued depreciation, 
and is as of date June 30, 1927. 

Following is a summary of the Henrici-Lowry appraisal: 








Cost of 
Reproduction 
Cost of Less 
Reproduction Depreciation 
Total physical property exclusive of land ...... $703,850.79 $553,821.12 
Land (including 7% interest on land during con- 
EE a warn cacc aes Cia e ecu kee s ua ke 15,793.20 15,793.20 
Cndepreciated overheads, 11.5% of depreciable 
property ($703,850.79) ........ceeeseeecees 80,942.84 80,942.84 
Insurance during construction, undepreciated 
2% of labor ($218,838.33) ...........6.6 . 9,191.21 9,191.21 
Taxes during construction .........c..eeeeees 7,566.61 7,566.61 
eS PCT CT eT TT eT Teer rs Cee ee $817,344.65 $667,314.98 
Working capital .......cccccccccccccvccccess 10,000.00 10,000.00 
$827,344.65 $677,314.98 


No going value is included in the Henrici Lowry appraisal 
but the appraisal states that in consideration of the above fig- 
ures it is recommended a fair value for rate-emaking purposes 
including going value is $825,000. 

P.U.R.1928C. 
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At the final hearing in this case, counsel for both the appli- 
cant and the city made statements that conferences were held 
by the engineers and attorneys of both parties and it was agreed 
a sum of $825,000 represented the present fair value of the 
company's property including all tangible and intangible ele- 
ments of value except, “cost of financing.” 

The sum of $825,000 is $10,200.20 more than the $880,- 
779.80 as claimed by the company after the cost of financing 
amounting to $65,900 is deducted and is $74,953.52 in excess 
of the depreciated value as found by Henrici-Lowry after as- 
suming 10 per cent of said value is added as “going value.” 

The evidence shows that no detailed figures were preserved 
by either the company or city showing what adjustments had 
been made or how the value of $825,000, exclusive of cost of 
financing, was obtained. 

Operating Income 

[1] An audit of the income account of the company for the 
year ended December 31, 1926, was made by H. W. Ross, chief 
accountant of the Commission and submitted in evidence as 
Commission’s* Exhibit No. 1. The Henrici-Lowry Engineer- 
ing Company also made an audit of the income account for the 
year ended December 31, 1926, and for the six months ended 
June 30, 1927, and by the process of doubling the income for 
the six months ended June 30, 1927, the estimated income for 
the calendar year 1927 was calculated by that firm (City’s Ex- 
hibit No. 1). The water company likewise submitted a fore- 
cast of its net income for the year 1927, which was determined 
in part by doubling certain of the income items for the first six 
months of 1927, and in part by averaging certain operating 
costs over a period of two years past (Company’s Exhibits 9, 
14, and 15). 

The record in this case shows that the operating expense of 
the company increased in some respects during the first six 
months of 1927, and also that the operating revenues increased 
somewhat during the same period. It, therefore, appears prop- 
er in this case to disregard the audit made by the Commission’s 
accountants and use as a basis, the estimated income for the 
year 1927. 

P.U.R.1928C. 
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A comparative statement of the estimated income for the 
year 1927, as determined by representatives of the city and of 
the company, follows: 


Estimated Income for 1927 








City Company 

Exhibit Exhibit 
Gross operating revenues ........seeeeeeeee+. $122,751.20 $122,751.20 
Operating expenses exclusive of depreciation .. 76,799.26 85,517.47 
Net income for depreciation and return ...... $45,951.94 $37 233.73 
Depreciation—annual allowance .............. 5,500.00 8,874.02 
Net income available for return .............. $40,451.94 $28,359.71 


The difference between the estimates of the city and of the 
company, with respect to net income is $12,092.23. This dif- 
ference consists of certain items of operating expenses which 
were eliminated by the city, and of certain differences in the 
estimates of other operating expenses. A condensed statement 
of such items follows: 


Items eliminated by City 


Salary of W. H. Doumer, President ......0.sccocesecss eccess Shee 
J. N. Chester, Engineers, management and bookkeeping fee, 

DS OER 06 cea ssw sewers éUmc CRD WON s bueee Seb we nee ae nw oe 900.00 
Expenses of general officers ....... PRGRGE SAHRA Ud Renee samy < 296.68 
Dues and donations ......... ER ere en ae ee 940.28 
PEUAEROUGMNEY DUBMEIOMOIIOS oc o.oo ocikcics cicicsccccsccesvcseee 2,646.84 

Difference in Operating Expenses: ; 
RE ERE PR SET OE ETE RO RE ee ae 366.82 
SN I IN oo iio 606.004 000s se ce He haw eS VE tases clowns 55.42 
ce pee, a EE SE er ree ee ee 3,374.02 
SURI UN oo as ond, a hn ade arin Spa ine eis alain ated eee 475.42 
ME 680639040094 pie ween ee ee ee ey Pe ane pra wales 1,836.75 
Total differences ...... each ione Site ca aioe ms oh ACL kaa cb ace 

Rates 


Water for all ordinary purposes is furnished through meters 
and a service charge is made dependent on the size of meter, be- 
ing 50 cents per month for 2” meter and increasing to $25.20 
per month for 6” meter. In addition to said service charge all 
water passing through meters is charged for at the following 


rates: 


For the first 1,500 cu. ft. per mo. at ...... ......$0.31 per 100 cu. ft. 
For the next 15,000 cu. ft. per mo. at .......... 0.28 per 10/) cu. ft. 
For the next 15,000 cu. ft. per mo. at ........... 0.23 per 100 cu. ft. 
For the next 120,000 cu. ft. per mo. at ........... 0.19 per 100 cu. ft. 
For the next 120,000 cu. ft. per mo. at ........... 0.126 per 100 cu. ft. 
For the next 271,000 cu. ft. per mo. at ........... 0.06048 per 100 cu. ft. 


Fire hydrants at $56.70 per year per hydrant. 
P.U.R.1928C. 











446 MISSOURI PUBLIC SERVICE COMMISSION, 


There are several miscellaneous rates to cover water fur- 
nished for sewer flushing tanks, street sprinkling, inside fire 
protection systems, ete. 

Bills are due the first of each month and 5 per cent penalty 
is added if paid after the 10th day of the month. 


IIL. 


[2] The city of Jefferson City and the water company have 
stated in the record that it is agreed between them, a sum of 
$825,000 is the present fair value, exclusive of any cost of 
financing found by this Commission, for rate-making purposes. 

The Commission is pleased when all interested parties, in 
eases such as this, confer and agree, if said agreement is based 
on logic and supported by the facts, but after a careful study 
of all the evidence in this case, the Commission is of the opin- 
ion that $825,000, exclusive of cost of financing, is a sum far 
greater than the present fair value for rate-making purposes, 
for the reasons that it is $10,000 in excess of the amount claimed 
by the company in its application; that the value claimed by 
the company is based on the Commission’s value as of January 
1, 1925, and makes no allowance for any changes in the costs 
ef units of property or for certain parcels of land considered 
by Commission’s accountants and engineers as being un- 
used; that the recent and apparently very carefully prepared 
appraisal of the engineers for the city found a value of about 
$75,000 less than the agreed figure; that the appraisal by the 
city’s engineers was based wholly on the reproduction theory, 
and as stated by Mr. Henrici (R 94) “The thing I am trying 
to determine is not the value of the property, but the value of 
the service,” and that witnesses were unable to furnish any 
details showing how the sum of $825,000 was obtained. 

The Commission will, therefore, exercise its right to deter- 
mine the present fair value of the company’s property and will 
not accept the suggested value of $825,000. 

[3] The Commission in finding a value of $607,400 as of 
date January 1, 1925, followed the procedure of considering 
the original cost of $406,964 as found by its accountants and 
the adjusted appraisal showing reproduction cost less deprecia- 
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tion as submitted by the water company of $697,804, and to 
the result of such consideration, adding going value in the 
amount of $55,000. 

The Commission in arriving at a value of $607,400 had no 
evidence of the cost of reproduction less accrued depreciation 
of the company’s property other than the Bankson appraisal, 
and, therefore, gave very considerable weight to this appraisal, 
made as of date October 15, 1923. 

It is common knowledge that the costs of some materials 
have radically changed since October 15, 1923, and present 
value cannot be obtained by using the Commission’s 1925 value 
of $607,400 and adding additions to the property, without giv- 
ing consideration to present prices as applied to the property 
included in said appraisal, considering accrued depreciation 
since January 1, 1925, and making such other adjustments to 
said appraisal as the evidence now available justifies. The 
Henrici-Lowry appraisal, prepared for the city, furnishes a 
means of checking the Bankson appraisal, that the Commission 
did not have when considering the case in 1925. 

With reference to adjustments by reason of change in prices, 
und before said adjustments are made, it may be well to notice 
briefly, some of the past history of this applicant as regards 
valuations of its property. 

By an order of this Commission dated January 29, 1918, 
in accordance with a well considered report by the Commission, 
the valuation of this property as of date January 1, 1917, was 
fixed at the sum of $360,000. See Re Capital City Water Co. 
5 Mo. P. S. ©. R. 619, lL. ¢. 648, P.U.R.1918D, 561. This 
valuation as of that date was not changed by the Commission 
although certain other proceedings were had with reference to 
the company’s rates in 1919. See Re Capital City Water Co. 
8 Mo. P. 8S. C. R. 366. From this order the company appealed 
to the cireuit court of Cole county, (where the order was af- 
firmed) and thence to the supreme court of Missouri which 
was upheld and approved the findings and order of the Com- 
mission. See State ex rel. Capital City Water Co. v. Public 
Service Commission, 298 Mo. 524, 548, 553, 252 S. W. 446. 
It is a matter of common knowledge that during the period of 
P.U.R.1928C. 
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the World War and immediately following it, there was a great 
rise in prices. The Supreme Court of the United States, in a 
line of decisions, held that in valuing the property of pub- 
lie utilities, regulating bodies must give substantial and mate- 
rial consideration to increased prices and should accord weight 
to the enhanced costs of labor and materials entered into the 
construction of such properties. 

See State ex rel. Southwestern Bell Teleph. Co. v. Public Serv- 
ice Commission, 262 U. S. 276, 67 L. ed. 981, P.U.R.1923C, 
193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807; Bluefield Water 
Works & Improv. Co. v. Public Service Commission, 262 U. 8. 
679, 67 L. ed. 1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 675; 
Georgia R. & Power Co. v. Railroad Commission, 262 U. S. 
625, 67 L. ed. 1144, P.U.R.1923D, 1, 43 Sup. Ct. Rep. 680. 

Accordingly in the valuation of this property as of date Jan- 
uary 1, 1925, we find that these rulings of the Supreme Court 
of the United States were followed, and very weighty consid- 
eration was given to the increased prices brought on by the war. 
The additions and betterments made by the company during 
the period from January 1, 1917, to January 1, 1925, were 
found by the Commission to amount to the sum of $45,827.05. 
(See Re Capital City Water Co. 15 Mo. P. S. C. R. 218, 
P.U.R.1925D, 41.) The valuation as of date January 1, 1925, 
was fixed at $607,400, or $247,400 higher than that of Janu- 
ary 1, 1917. It will thus readily be seen that the Commission 
increased the valuation of the company’s property in existence 
January 1, 1917, by more than $150,000, or in other words, 
appreciated the value of the property to this extent solely be- 
‘ause of the increase in prices. If accrued depreciation during 
that time be considered, the appreciation in value is still great- 
er. 

If now, prices have receded and costs of materials entering 
into the construction of this water plant have materially de- 
clined, then effect should be given to this decline in prices in 
extending and adjusting this 1925 valuation to a later date. As 
was said by Justice Butler in the case of McCardle v. Indianap- 
olis Water Co. 272 U. S. 400, 71 L. ed. 154, P.U.R.19274A, 
15, 23, 47 Sup. Ct. Rep. 144: “It is well established that 
P.U.R.1928C. 
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values of utility properties fluctuate, and that owners must 
bear the decline and are entitled to the increase.” In the same 
opinion we are directed to consider future trend in values. The 
Commission has done this in so far as possible, and has taken 
cognizance of the change in prices since the date of this valua- 
tion, chief among which has been the very material decline 
in cast iron pipe costs. 

[4] From an examination of the Commission’s report in the 
1925 valuation case, supra, it will be seen that weight was given 
to the Bankson appraisal submitted by the company, it being 
an estimate of the cost of reproduction less accrued deprecia- 
tion as of date October 15, 1923. Therefore, the decline in 
prices as measured from the date of the Bankson appraisal, 
should be reflected in any extension and adjustment of said 
appraisal, in so far and to the extent that the Bankson appraisal 
entered into the valuation as of January 1, 1925. 


Land 

The Henrici-Lowry appraisal of land is based on the agreed 
opinion of three local realtors and is in the amount of $14,760 
for the portion considered as used and useful and exclusive of 
7 per cent added as interest during construction. 

The Chester Engineering Company appraisal as of October 
15, 1923, covering land is in the amount of $46,600 including 
the office building which Henrici-Lowry detailed and found to 
be worth $5,426.88. It is based on opinion of realtors. 

The Commission’s engineers and accountants found all land 
in use except one-half of the land now occupied by the garage 
and storage yard amounting to $6,626. 

Realtors for the city disagree with realtors for the company 
on the value of most parcels, this disagreement on one parcel 
being the difference between opinions of $100 and $10,000. 
The amount of $14,760 appears low, while the value of $10,- 
000 for the above mentioned parcel is undoubtedly excessive. 
Making adjustments as indicated and considering all facts 
herein, the Commission is of the opinion $30,000 is a fair pres- 
ent value of all lands of the company used in public service. 
P.U.R.1928C, 29 
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Siand pipe 

The company’s standpipe contains 195,710 pounds of steel, 
estimated in the company’s 1923 appraisal at $.085 per pound. 
Henrici-Lowry estimated $.06 per pound using 136,185 pounds 
as the weight of said tank. The Commission believes the lat- 
ter more nearly correct since there has been a material reduc- 
tion since 1923 in this class of steel work. In adjusting the 
company’s 1923 appraisal, the Commission will deduct $4,500 


on this account. 


Distribution System 

There has been a very marked decrease in the cost of cast 
iron pipe and fittings since June, 1927. The total decrease 
from June 1, to December 1, 1927, has been $10.50 per ton 
and the decrease since October 15, 1923, the date of the com- 
pany’s appraisal, has been $21.50 per ton. There are approxi- 
mately 2,400 tons of cast iron pipe and fittings in said 1923 
appraisal. The Commission will, therefore, deduct $50,000 


from the distribution system. 


© 


Meters : 

The Henrici-Lowry appraisal more nearly reflects the pres- 
ent costs of water meters. The Commission will deduct $10,- 
500 for this item from the company’s 1925 appraisal. 


Construction Overhead Costs 

The construction overhead costs as used by Mr. Bankson in 
the 1923 appraisal are excessive, and the Commission is of the 
opinion that 15 per cent, the amount indicated in its report and 
order decided April 7, 1925, in 15 Mo. P. S. C. R. 218, P.U.R. 
1925D, 41, in this case, is correct. 

(5, 6] The Henrici-Lowry Engineering Company erred in 
placing 7 per cent overheads on the items of land. The in- 
clusion of such overhead costs on land is in conflict with the 
decision of the United States Supreme Court in the Minnesota 
Rate Cases (Simpson v. Shepard) 230 U.S. 352, 57 L. ed. 1511, 
33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 19164, 
18. They also erred in concluding that construction overheads 
are not depreciable. When the items of physical property are 


P.U.R.1928C. 
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worn out or removed, the cost of designing, the cost of insurance 
during construction and other overhead costs are lost as well as 
the cost of the item itself. 


Cost of Financing 

[7] The company again asks that the sum of $65,980, the 
estimated cost of financing, be included. The evidence in this 
hearing in support of this claim is similar to that offered in 
former hearings in this cause. It represents an attempt by 
the company to capitalize “bond discount.” The Commission 
discussed this point in its former report and order in the (1925) 
case, supra. 

It may be added that this Commission, in the case of Alumi- 
num Goods Mfg. Co. v. Laclede Gas Light Co. P.U.R.1927B, 
1, said: 

“Bond discount and commissions, in so far as they are a part 
of interest during construction, are properly chargeable to capi- 
tal account, but beyond that, the cost of financing, or of assem- 
bling capital, should not be included in a valuation for rate 
making purposes.” 

In the case of Galveston Electric Co. v. Galveston, 258 U. S. 
388, 66 L. ed. 678, 683, 684, P.U.R.1922D, 159, 167, 42 Sup. 
Ct. Rep. 351, the Supreme Court of the United States said: 

“If base value were to be fixed by the money expended, bro- 
kerage feces actually paid might, with propriety, be included, 
as are taxes paid pending construction. Put as the base value 
considered ts the present value, that value must -be measured 
by money, and the customary cost of obtaining the money is iim- 
material. We cannot say that the court erred in refusing to 
include in base value an allowance for hypothetical brokers’ 
fees.” (Italics ours.) See also Minneapolis v. Rand, 285 
Fed. (C. C. A.) 818, 829, and other cases cited and quoted 
from in our report in the Laclede Gas Light Co. case, supra. 

In the case at bar, interest during construction has been in- 
cluded among the overheads in the various appraisais submit- 
ted, as well as in the cost of the filtration plant. We adhere 
to our ruling in the Laclede Gas Light Company Case and re- 
fuse to add to the rate base any further allowance for the item 
of cost of financing. 

P.U.R.1928C. 
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General Equipment 

The Henrici-Lowry Engineering Company has made a de- 
tailed appraisal of all items of tools, furniture, automobiles, 
ete. There is no other recent appraisal of these items and 
it appearing that this appraisal is fair as to these items, the 
Commission will adopt the amount as found by Henrici-Lowry. 
The depreciated sum is $4,380. 
Material and Supplies 

The Commission’s accountants found the amount of material 
and supplies on hand as of date December 31, 1926, was $13,- 
008. The Commission will adopt their figure. 


Cash Working Capital 

[8] The company claims it should be allowed $11,213 as 
cash working capital. Of this amount $4,085 is the average 
amount of delinquent bills due from the state prison and other 
state departments. 

The schedule of rates now in force provides for a penalty 
in the form of an interest charge on all delinquent water bills. 
The evidence shows this is charged against all other customers. 

It would be highly discriminatory for the Commission to 
require a small consumer to pay his regular bill and then con- 
tribute an additional amount because the company did not feel 
like enforcing collections from others, thereby losing interest 
on the price of the water sold to such others. 

The Commission will allow the sum of $7,500 for cash work- 


ing capital. 


Depreciation 

The physical property of the company has depreciated to 
some extent since October 15, 1923, the date of the Bankson 
appraisal. 

The company sets up an annual depreciation charge of 14 
per cent of its depreciable property to protect its investment 
and it appears that this is a reasonable and adequate amount. 
This amounts to approximately $6,300 per year and the Com- 
mission will deduct the sum of $25,000 from the depreciated 
value as shown in the company’s 1923 appraisal to cover depre- 
ciation accruing since the date of that appraisal. 

P.U.R.1928C. 
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Making the above adjustments to the company’s 1923 ap- 
praisal we find the following: 





Cost of 
Reproduction 
Bankson appraisal adjusted Less 
Depreciation 
Water supply and distribution system less Forest Hill extension $567,587 
Deduct acc’t. reduction in C. I. Pipe, $50,000 
Less 10% to obtain depreciated value ............. $45,000 
Deduct ace’t reduction in standpipe, $4,500 
Less 50% to obtain depreciated value ...........+. 2,250 
Deduct ace’t reduction in meters, $10,500 
Less 20% to obtain depreciated value ............ 8.400 
Deduct accrued depreciation since Oct. 15, 1923 ..... 25,000 80,650 
$486,937 
Add construction overhead costs 15% .......... Keeeseuscede 73,041 
cn BE SC POE POT RE ECT Tne nT ere 30,000 
NE NE Soca vacacens cvs PORT eae eeee ease Rae 4,380 
Material and supplies (December 31, 1926) ...............- 13,008 
Cash Working COP) ..occccccccescecccccesecccscesesscsce 7,500 


$614,866 
AeRiona Ges.. 3h, TORS Ge Ga. B, FOU 6 < cvccsccvesecessess 5,263 
Additions Jan. 1, 1925 to June 30, 1927 (exclusive of lands) .. 162,903 


Estimated reproduction cost less accrued depreciation as of 
ee NE i teat hse sha saa p as ube ee ek 6he Le babeascn $783,032 


Adjusting the Henrici-Lowry appraisal we have the follow- 





ing: 
Cost of 
Reproduction 
. Less 
Depreciation 
Total physical property exclusive of land ..............+++: $553,821 
Construction overhead costs, 1696 2... ccccscccccccqeccsccccns 83.073 
ME IE i. 6.0 cnc to apined ot ns 6000 oenseebertecscecesseoes 30,000 
Materials and supplies (Dec. 31, 1926) .......e.eeeeeeeeeees 13,008 
Cagh working CRpital ...occ cc cccccccccccccccscccsocecsoccse 7,500 
Estimated reproduction cost less accrued depreciation as of 
Jane 30, 20ST kc ccee ats a gar DORE Eebichteele es Cease eo ean edinn $687 402 


[9] In arriving at the total amount of additions to the prop- 
erty between the dates January 1, 1925 and June 30, 1927, 
the Commission has deducted the amount of $12,418.28 shown 
in the audit of Commission’s accountants as profit to the Capi- 
tal City Contracting Company for the construction of the filter 


plant. 

This contracting company was organized by the owners and 
employees of the water company, and the Commission is of the 
P.U.R.1928C. 
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opinion that if such owners and employees were capable of per- 
forming this service, and the completed work is evidence of 
their capability, they are not entitled to charge the water com- 
pany to provide themselves a profit. The audit of the water 
company’s books also shows all members of the contracting 
company received full salary from the water company during 
construction of the filtration plant, and same was charged to 
operation. It is the duty of the managers of a public utility 
to conduct the affairs of their utilities in an economical man- 
ner. 

The Henrici-Lowry appraisal as adjusted above shows a re- 
production cost less accrued depreciation of $687,402 or $96,- 
630 less than that shown by the adjusted Bankson appraisal. 
The Henrici-Lowry appraisal was supported by the testimony 
of Mr. Henrici, in so far as he testified on the question of 
valuation. It is evident that it was made after a full and de- 
tailed study of the property. In some respects it is too high 
while in other respects it is too low. We will not follow it in 
its entirety or any further than the above adjustments but we 
believe it should be given material consideration in determin- 
ing the reproduction cost (less accrued depreciation) of the 
property. It is the opinion of the Commission with this re- 
cent appraisal at hand for comparison, that the Bankson ap- 
praisal of 1923 was considerably too high. 

Certain adjustments have been made in the Bankson ap- 
praisal, as set out above, showing estimated reproduction cost 
less accrued depreciation as of date June 30, 1927, to be $783,- 
032. The Commission must not be understood as finding that 
this sum is the reproduction cost less depreciation. The adjust- 
ments we have made are for major items which are at once ap- 
parent, and simply enable us to better compare the two ap- 
praisals. From the evidence before us we are of the opinion 
that the true figure or amount representing present reproduc- 
tion cost, less accrued depreciation, lays between the amount 
shown by the adjusted Henrici-Lowry appraisal and that shown 
by the Bankson appraisal, as we have adjusted same. 
P.U.R.1928C, 
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The adjusted original cost of the property as of date April 30, 1927, as 





shown by the Commission’s accountants is the sum of ........... $575,536 
Deduct protit to Capital City Contracting Company ............. 12,418 
$563,118 

Add material and supplies (Dec. 31, 1926) ..........c.seeeeeee 13,008 
ee rere rr re crete errr eee — 7,500 
OED GERD BOND habe p a tadwesedasutn nee asesyenteeias $583,626 


Going Value 

[10] An allowance must be made for going concern value; 
or for the fact that a property with its business attached and 
in successful operation has a greater value than the same prop- 
erty ready to operate but not operating and with no attached 
business. 

See Des Moines v. Des Moines Gas Co, 238 U. S. 153, 59 
L. ed. 1244, P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811; Knox- 
ville v. Knoxville Water Co. 212 U. S. 1, 53 L. ed. 371, 29 
Sup. Ct. Rep. 148; Omaha v. Omaha Water Co. 218 U. S. 
180, 54 L. ed. 991, 30 Sup. Ct. Rep. 615, 48 L.R.A.(N.S.) 
1084; Minneapolis v. Rand, 285 Fed. 818; Denver v. Denver 
Union Water Co. 246 U. S. 178, 62 L. ed. 649, P.U.R.1918C, 
640, 38 Sup. Ct. Rep. 278. 

Going value is difficult of description and there are no fixed 
rules for its determination. It is a matter of judgment and 
must be determined from all the facts presented in each par- 
ticular case. 

[11] After due consideration of all evidence in this case, 
it appears that the sum of $65,000 is a reasonable allowance 


for going value in this instance. 


Present Fair Value 

[12] The United States Supreme Court has never laid down 
a definite rule for the determination of present fair value, ap- 
parently because such a rule would not produce just and rea- 
sonable results in all cases. The courts have from time to time, 
designated certain factors that must be considered. 

The outstanding factors to be determined and considered are: 

Original cost 

Reproduction cost less accrued depreciation 
P.U.R.1928C. 
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Value regardless of cost 

Value that will render a just rate to the public. 

See Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 Sup. 
Ct. Rep. 48; Willcox v. Consolidated Gas Co. 212 U. S. 19, 53 
L. ed. 382, ‘29 Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 
Ann. Cas. 1034; Knoxville v. Knoxville Water Co. supra; Min- 
nesota Rate Cases (Simpson v. Shepard) 230 U. 8. 352, 57 L. 
ed. 1511, 33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. 
Cas. 1916A, 18; State ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission, 262 U. S. 276, 67 L. ed. 981, 
P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807; 
Georgia R. & Power Co. v. Railroad Commission, 262 U. S. 625, 
67 L. ed. 1144, P.U.R.1923D, 1, 43 Sup. Ct. Rep. 680; Stand- 
ard Oil Co. v. Southern P. Co. 268 U. 8. 146, 69 L. ed. 890, 45 
Sup. Ct. Rep. 465; McCardle v. Indianapolis Water Co. 272 U. 
S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144. 

In the Laclede Gas Light Company case, this Commission 
said: 

“A publie utility is entitled to rates which will pay operat- 
ing expenses, including depreciation, and enough in addition 
thereto to pay a reasonable return on the present fair value of 
its property, used and useful in the service of the public.” 16 
Mo. P. S. C. R. 114, 192, P.U.R.1927B, 1, 36. 

In the case of Standard Oil Co. v. Southern P. Co. supra, 
at p. 156 of 268 U. S., the Supreme Court of the United States, 
said: 

“The ascertainment of value is not controlled by artificial 
rules. It is not a matter of formulas, but there must be a rea- 
sonable judgment having its basis in a proper consideration of 
all relevant facts.” 

The application of these principles is well illustrated in the 
present case. We have before us two estimates of the cost 
of reproduction less accrued depreciation, one the Henrici- 
Lowry appraisal offered by the city and the other, the Bankson 
appraisal, offered by the company. We have adjusted these 
appraisals, without going into great detail, and brought them 
down to date. We also have evidence of the original cost of 
this plant and to guide us further we have the valuation made 
P.U.R.1928C. 





XUI 





XUM 


RE CAPITAL CITY WATER COMPANY. 457 


by this Commission in 1925, and fairly accurate proof of the 
value of all additions, extensions, and improvements which 
have been made since that time. We think there is ample evi- 
dence in this record, to enable us to arrive at a reasonable judg- 
ment as to the value of this property, one having its basis in a 
consideration’ of relevant facts. 

As hereinbefore stated, we have rejected the suggested value 
as agreed upon by the water company and the city of Jefferson 
City, for the reason that so far as this record discloses, there is 
absolutely no reasonable basis of fact upon which such valua- 
tion can be supported. We are unable to find any line of rea- 
soning which, as applied to the evidence before us, will lead 
to a result as high as this suggested value. 

After a careful consideration of all the evidence herein we 
find the fair value of the property of the Capital City Water 
Company, used and useful in the service of the public, and in- 
cluding all elements of value, tangible and intangible, as of date 
June 30, 1927, to be the sum of $745,000. 

As shown heretofore there is a considerable difference in 
yearly operating expenses as determined by the audit of the 
Henrici-Lowry Engineering Company, and as claimed by the 
water company. This difference amounts to $12,092.23 and 
is of such amount that it should be discussed. 


Salary of W. H. Donner, President, $1,200 

This item was eliminated from the exhibit of the city for 
the reason, as shown by the testimony of Mr. Henrici (R 70), 
that “As far as we could find, Mr. Donner took no active part 
in the business and he has not been present during the year and 
a half under review, and, therefore, we consider that this item 
should be charged to surplus.” 

The evidence in this case shows that W. H. Donner is presi- 
dent of the company and that J. N. Chester is vice president; 
they are paid $1,200 and $1,800 per annum, respectively for 
their services. Such salaries, for a property the size of that 


herein involved, do not appear excessive or unreasonable, con- 


sequently we conclude that this item should be allowed, 
P.U.R.1928C. 
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J. N. Chester, Engineers, Management and Bookkeeping Fee, 
S900 

This item was eliminated by the city upon the assumption that 
it represents an engineering retainer fee paid to J. N. Chester, 
Engineers. The evidence in this case shows, however, that 
such payment is made annually to J. N. Chester, Engineers, 
for the services of the secretary, treasurer and purchasing agent 
of the company, who are paid in the first instance by J. N. 
Chester, Engineers. As this item does not appear excessive 


for the services rendered, we conclude that it should be allowed. 


Expenses of General Officers, $296.68 

No allowance was made for traveling expenses by the city 
for the reason that during the period audited by it, no expenses 
of this nature actually were incurred. The company, however, 
has included in its statement, the average of the total of similar 
expenditures for the past two years, amounting to $296.68. 

The record in this case shows that each year, the vice presi- 
dent of the company makes several trips to Jefferson City in 
connection with the operation of this water company, and that 
his traveling expenses are borne by the local company. It 
appears proper, therefore, to include in an operating state- 
ment upon which rates are to be based, a fair allowance for 
such traveling expenses. The position of the company is sus- 


tained. 


Dues and Donations, $940.28 


[13-15] This item consists of: 


Brees Ge Chameber OF GOURMNOTOD oc ndc cnc ccscdcvsccsiccves aetna $125.00 
ce Mh Be! ne Oe et er re 55.00 
Dues to Missouri Public Utilities Association ...............0006 30.00 
AE SEN ocr e beds hvi eae Mah eWene ube dedadnebew aon 194.00 
CERES COS GNEIEE 6 50.0 pe ccvie ce Knick rescue neccsenew keen 249.98 
PERREUEE GUUOEOEED dss cbc cOs eu eed beelecéndbvdecbandacsienl 285.30 


BE Ce re et eee Pee ey ee ee ee $940.28 


The item of dues to the Missouri Public Utilities Associa- 
tion, amounting to $30, appears to be a proper charge to oper- 
ating expenses, since the benefits derived from such member- 
ship can be expected to accrue to the benefit of the water con- 
sumers. But the other payments for dues and donations, 
P.U.R.1928C. 
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amounting to $910.28, while commendable for the most part, 
should not, in the opinion of this Commission, be made at the 
expense of a utility’s customers. Such items, in reality are 
a stockholders’ expense, and as such should be charged to sur- 
plus rather than to operating expenses. The elimination of 
$910.28 appears to have been properly made, and is sustained. 


Extraordinary Maintenance, $2,646.84 

[16] This item, which was included by the company, but 
which was excluded by the city, purports to represent one-fourth 
of the following expenditures made by the company. 


Item Amount 

Installation of new water end in large pump .................. $5,850.00 
PE I ID aiden cnc ck oe a ebeale be Ss ie adinnren a sien 1,799.00 
General everbawling GF PUMNBO: oa 6.606 ssc cccicicscscccseececnes 1,129.36 
POE CE ons 6 kbsie heed adc RGtdessceusenwnecnsesew es 734.44 
Total ..... Co cccccscccccscocess $0 0600 00s6s CCC sb eo ee eews $9,512.80 


The company, in accordance with a recommendation of the 
accounting department of this Commission, has spread these 
extraordinary expenditures over a 4-year period, while the city 
has entirely excluded such expenditures from its operating 
statement, for the reason, as testified to by Mr. Henrici (R 88) 
that “anything having a life of a year or over should be charged 
to depreciation, under that, maintenance. Painting would be 
depreciation reserve.” 

If provision be made in the annual depreciation allowance 
for renewals and repairs of this character, obviously it would 
then be proper to charge such renewals and repairs to the re- 
serve for depreciation, as and when they are made. As a gen- 
eral rule, however, the allowance made for accruing deprecia- 
tion do not provide for repainting, general repairs, or renewals 
of parts of a unit of property; in this case, the annual allow- 
ance made by this Commission certainly does not so provide. 

The action of the company in amortizing this expense over 
a 4-year period, therefore, appears proper in this case, however, 
it is noted that one-fourth of $9,512.80 amounts to $2,378.20, 
which is the proper amount to be included in operating ex- 
penses for the period under review. 

P.U.R.1928C. 
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Difference in Insurance, $366.82 

The company charged $870.16 for cost of insurance while 
the city has charged $503.34, a difference in this regard of 
$366.82. 

The calculations of the city’s engineers in this respect are in- 
accurate for the reason that liability insurance has been im- 
properly caleulated by them. The amount charged by the com- 
pany will be used by us. 

Difference in Rate Case Expense, $55.42 

[17] For the expense of these valuation proceedings there 
has been charged by the city $4,944.58 and by the company $5,- 
000. As each party has attempted to amortize the total expense 
over a 3-year period, the difference between them seems to be a 
matter of calculation. 

Company’s Exhibit No. 9, shows the following with respect 
to the total rate case expense: 

Unamortized balance January 1, 1927 ........ coccseccccccoscs 696,566.91 


Estimated additional expenditures ......... 54s a eee dehanawe 9,000.00 


$15,555.91 





Total unamortized expenses ........-.-00eeee ee Tr 

A suppleméntal exhibit filed by the company shows the ac- 
tual additional expenditures after January 1, 1927 to be $7,- 
681.22. The correct total of the rate case expenses to be amor- 
tized is, therefore, $14,257.13. 

In view of the magnitude of these expenses we are not dis- 
posed to burden the water consumers with rates which will 
amortize the same within three years, and we do not believe 
they should be so burdened. In our opinion, these expenses 
should be spread over a period of not less than five years, which 
appears to be just and equitable, not only to the consumers, but 
to the company as well. 

We will, therefore, allow for the amortization of these rate 
case expenses, the sum of $2,847.43 per annum. 


Difference in Annual Depreciation Allowance $3,374.02 

_ [18, 19] The annual depreciation allowance made by the 
city amounts to $5,500, and is based upon the so-called “sinking 
fund” method for calculating depreciation. The allowance 
made by the company amounts to $38,374.02, and is apparently 
P.U.R.1928C. 
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based upon 1} per cent of the original cost of the depreciable 
property, in accordance with a ruling of this Commission in its 
order entered herein on April 7, 1925. (15 Mo. P. S. C. R. 
218, P.U.R.1925D, 41). 

Without going into the merits or demerits of the “sinking 
fund” method used by the city, suffice it to say that where this 
method is used, then as a matter of fairness to the utility, it 
should receive a fair return upon the full value of its property, 
that is to say, upon such full value without any deduction for 
accrued depreciation. In the instant case, that is not the fact. 
In arriving at the fair present value of this property for the 
purpose of determining a just and reasonable return we have 
deducted from the rate base, the accrued depreciation in the 
property, consequently the sinking-fund method, for caleulat- 
ing the depreciation allowance, cannot in this case be equital 
used. 

As we have previously stated, to-wit, in our order entered 
in this case on April 7, 1925, supra, an allowance based upon 
1} per cent of the original cost or depreciable property appears 
to be an adequate provision for depreciation of this water util- 
ity. The annual depreciation allowance may, therefore, be 


computed as follows: 





Total Depreciable 
Property Land Property 
Original cost at January 1, 19825 (15 Mo. 
eo Bo ey Te eer .. $393,589 $12,582 $381,007 
Additions and hetterments, Jan. 1, 1925 to 
wun 20, 108F (Ore) cic icdaciccesesn 169,529 7,191 162,338 
BOE ip teetchkucSksehiansboes tere $563,118 $19,773 $543,345 


One and one-half per cent of $543,345, the cost of the de- 
preciable property, amounts to $8,150.18, which is hereby fixed 
as the annual allowance for depreciation, based upon the prop- 


erty as of June 30, 1927. 


Miscellaneous Items, $475.42 


This difference is the result of various small differences in 
various items of operating expenses, but the reasons for such 
differences are not clear in all cases. As the total difference is 
small, and will have little or no effect upon the final result at- 
P.U.R.1928C, 
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tained, we will adopt, in this respect for the purpose of this 
report, the audit submitted by the city. 


Difference in Taxes, $1,836.75 

This difference is composed almost entirely of a difference 
between the estimates of income taxes, Federal and state, made 
by the city and by the company. The company estimated and 
included in its statement for such income taxes, a total of $6,- 
097.77, which is based upon the estimated net income, after 
increasing the estimated gross revenues by the amount of the 
rate increase herein sought. The city estimated and included 
for income taxes in its statement a total of $4,336.46, but the 
basis of such estimate is not clear. 

Neither the estimate of the city nor the estimate of the com- 
pany with respect to the 1927 income taxes, appears to be at all 
accurate; therefore, it becomes necessary to recalculate that 
item. 

After making the adjustments of operating expenses here- 
inbefore outlined, and deducting interest charges amounting 
to $26,515.10 as shown in company’s Exhibit No. 14, we find 
the net taxable income of the company for the year 1927 to be 
$12,473.13; applying the composite tax rate of 14.25 per cent 
thereto produces as the total of Federal and state income taxes, 
the sum of $1,777.42. This latter figure will be used in our 
calculations. 

A ljusted Income Account 
After making the adjustments hereinbefore detailed, we find 


the income account for the year 1927, to be as follows: 


CN SNORE ios dctandiencan sinc ew edaececoeees ceccccces $122,751.20 
Operating expenses—exclusive of depreciation ................ 77,390.21 
Net income available for depreciation and return .......... -- $45,360.99 
Depreciation—annual allowance ...........ccccccccccccceces 8,150.18 
Pees TOUR SVEN SOE DORE 6c oc ocdecsceccceccccescécess $37,210.81 


Rate of Return 

[20] The Commission in its order in 1925, supra, allowed 
the company a rate of 8 per cent on the then fair value of its 
property. 

Since then, money has flowed in great quantities into utility 
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properties and at present it is readily obtainable on even poorly 
operated properties. 

Mr. Dallmeyer, banker of Jefferson City, testified that 8 per 
cent is a fair return. Mr. Cook, also a banker of Jefferson 
City, stated that in his opinion a return between 7 per cent and 
8 per cent is fair. 

The Commission has considered income taxes as a part of 
operating expenses. 

In view of the above and all the evidence, the Commission 
is of the opinion that 7} per cent is a fair rate of return on this 
property at this time. 

Summarizing our findings we have the following: 


Present fair value—$745,000 


Proposed return to company $745,000 at 73% .....c.seeeeeecees § 555,875.00 
Wee POCMEM TH TORT ic cet ccnecescncccscsceveseesecsecccesos 37,210.81 
ee ae ee er $18,664.19 
Any increase in return is subject to additional Federal and state 

See: CE Sk ee OIE, WE “io 0 oS cdnienesdencdseckhceses 3,165.20 
Total increase needed by the company to earn a fair return .... $21,829.39 


This increase is equal to 17.78 per cent of the gross revenue 
of the company, and should be allowed. 

An order will issue in accordance with the foregoing. [Order 
omitted. | 


3rown, Chairman, Ing, and Calfee, Commissioners, concur; 
Porter, Commissioner, concurs in result; Hutchison, Commis- 


sioner, absent. 


Note.—Return, 


I. Operating expenses, £63. 
II. Reasonableness: 
a. In general, 465, 
b. Return of particular utilities: 
1. Electric, 466. 
2. Street railway, 466, 
3. Telephone, 466. 
4. Water, 466. 


I. Operating expenses. 
The California Commission, in Re Delta Teleph. & Teleg. Co. 
Decision No. 18955, Application Nos. 13461, 13462, Oct. 25, 1927, 


in estimating operating expenses, did not allow anything to cover a 
P.U.R.1928C. 
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loss sustained by the telephone company conducting a boarding house 
for its operators. 

In Re Laporte County Indiana Teleph. Co. No. 8929, Jan. 21, 
1928, the common and the preferred stock of a utility was owned by 
a holding company which had pledged it for the issuance of certain 
securities, the amount and kind of securities not being disclosed 
by the testimony. The Indiana Commission in commenting upon 
the income tax allowance to subsidiary companies in such a situation 
made the following statement: “Inasmuch as a holding company 
files the return for income tax purposes on the combined earnings of 
the properties that it owns and deducts from that earning the interest 
charges and expenses of the subsidiary companies together with the 
interest charges and expenses of the holding company, it is not pos- 
sible to determine from the evidence that any income tax will be 
payable. The company makes no claim for income tax.” 

No increase of rates will be approved to take care of rebuilding 
necessitated by years of neglect of equipment where a depreciation 
item has been regularly allowed to take care of that expense, and the 
burden of such previous mismanagement must be borne by a purchas- 
ing utility rather than subscribers. Re Middle States Utilities Co. 
(Mo.) Case No. 5190, Sept. 3, 1927. 

The Nebraska Commission, in Re Osmond Teleph. Co. Applica- 
tion No. 6923, Nov. 30, 1927, made the following statement regard- 
ing operating expenses in adjusting the rates of a small telephone 
utility: “Applicant has included $140 per month in the above state- 
ment for his salary as manager and troubleman, also $160.73 per 
month for maintenance and depreciation. This is a duplication to 
the extent of his time spent in maintaining the property. For the 
purpose of this calculation, the Commission will deduct one-half of 
the manager’s salary as it is provided for in the charge for mainte- 
nance and depreciation.” 

In Re North-West Teleph. Co. U-3589, Sept. 8, 1927, after criti- 
cising discrepancies in a utility’s estimate of expenses in an applica- 
tion for increased rates, the Wisconsin Commission modified the in- 
crease and, having fixed a unit, cost per telephone, commented upon 
the difficulty of ascertaining expenses as follows: “It is possible 
that the cost will run beyond this figure and it is likewise possible 
that operating efficiencies peculiar to this situation may enable the 
service to be rendered at a unit cost of less than $20 per telephone, 
but we are faced with a situation where with the change in manage- 
ment and in operating standards we are virtually in the position of 
having to establish a rate for a new service, and the best estimate 
that we can make at this time is that the cost will be about $20 per 
year per station.” 

Rates of a municipal utility should not be increased so as to pro- 
P.U.R.1928C. 
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vide in addition to the sum necessary for taxes, depreciation, and 
a reasonable return, an amount sufficient to retire outstanding bonds, 
when they mature. Re Westby (Wis.) U-3456, Feb. 7, 1927. 

An allowance of 23} per cent was made for taxes of a municipal 
electric utility. Ibid. 


II. Reasonableness. 


a. In general, 


The Indiana Commission sustained the right of a utility to earn 
fair rates on its investment notwithstanding evidence of improvident 
expenditures ; and an increase of rates to yield the same was ordered. 
The Commission stated: “The owner of the property, Mr. Burt M. 
Schultz, admitted on the witness stand that he had probably paid 
considerably too much for the property but said that he was coerced 
into making the purchase because of existing conditions. However, 
this sale was approved by this Commission and since the investment 
was made on the Commission’s order, it is probably too late to 
criticize the character of the investment at this late date.” Re 
Batesville Teleph. Co. No. 8651, Oct. 14, 1927. 

In Department of Public Works ex rel. Pacific N. W. Newspaper 
Asso. v. Western U. Teleg. Co. (Wash.) No. 5955, Nov. 17, 1927, 
proposed tariffs of a telegraph company were dismissed for lack 
of proof as to their reasonableness notwithstanding an allegation by 
the latter that under present intrastate press rates, the revenues 
therefrom were not sufficient to pay a reasonable rate of return upon 
the facilities used in conriection with the furnishing of such service. 
The Department did not believe it would be justified in permitting 
rates to be increased under such circumstances. It was stated: 
“The Department is not asked at this time to pass upon the rates of 
the company generally and until such time as the entire rate struc- 
ture is before the Department for consideration it would not seem 
that the Department should be called upon to pass upon a com- 
paratively small percentage of the operations of this company.” 

The Wisconsin Commission, in Re Consolidated Teleph. Co. U- 
3633, U-3634, Nov. 25, 1927, granted an increase in telephone rates 
made necessary by a failure of revenue notwithstanding a statement 
signed by 176 subscribers to the effect that they proposed to dis- 
continue service if the rates were increased. The Commission 
pointed out that it appeared that the utility would not have available 
the gross income necessary for a full return if this proposal were 
carried out. The probable revenue to be obtained from the proposed 
rates would be slightly under the normal estimated requirements to 
cover the cost of operation, including return on capital investment. 
P.U.R.1928C. 30 
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b. Return of particular utilities, 
1. Electric. 

Rates were authorized designed to produce an annual return of 
8 per cent upon the property of a municipal electric utility. Re 
Westby (Wis.) U-3456, Feb. 7, 1927. 

2. Street railway. 

Rates were increased upon an interurban railway to yield a return 
of 8 per cent upon a tentative rate base set by the New York Com- 
mission of $3,000,000 where the same increase would yield .0613 
per cent upon a rate base of $4,052,354.86 claimed: book value as 
adjusted to meet the abandonment of certain lines and which was 
admittedly inaccurate as to certain additional and retired properties. 
Re Riley, Case No. 4012, Oct. 6, 1927. 

3. Telephone. 

In Re Bond County Teleph. & Teleg. Co. No. 16983, Sept. 28, 
1927, the Illinois Commission refused as unreasonable a proposed 
rate increase calculated to yield a return of 8.50 per cent on a rate 
base of $120,000. A modified increase of rates yielding 5.65 per 
cent was allowed which was thought to be the maximum rate that 
could be charged for several classes of service under the current 
economic conditions without serious loss of patronage. 

In Re Laporte County Indiana Teleph. Co. (Ind.) No. 8929, Jan. 
21, 1928, an increase of rates calculated to produce a return of be- 
tween 63 and 7 per cent of the fair value of telephone properties 
was allowed. 

In Re Northwestern Bell Teleph. Co. Application No. 6713, June 
11, 1927, the Nebraska Commission allowed an increase of rates for 
a telephone utility to produce a more adequate return. The Com- 
mission said: “With the physical value corresponding so closely to 
the investment, close scrutiny is unnecessary and the figure can be 
accepted as fairly representing the value of the property. In this 
case the net income that will be produced by the new rates is not 
sufficient to pay a reasonable return on a value considerably less 
than that claimed, being only slightly over 6 per cent on the book 
cost.” 

A return of 8 per cent was allowed to a telephone utility on a 
rate base of $34,000. Re North-West Teleph. Co. (Wis.) U-3603, 
Sept. 30, 1927. 

4. Water. 

The cost of operation of a municipal water department furnish- 
ing service to another municipality was calculated on an 8 per cent 
return basis. Re Shorewood Water Dept. (Wis.) U-3017, Feb. 28, 
1927. 


P.U.R.1928C. 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


RE HYDE PARK GAS COMPANY et al. 


[Application Docket No. 18029.] 


RE SCRANTON GAS AND WATER COMPANY et al. 


[Application Docket No. 18630.] 


RE CONSOLIDATED WATER SUPPLY COMPANY et al. 


[Application Docket No. 18031.] 


RE OLYPHANT WATER COMPANY et al. 


[Application Docket No. 18032.] 


RE SPRING BROOK WATER SUPPLY COMPANY et al. 
{Application Docket No. 18033.] 


Consolidation, merger, and sale — Adjoining water system — Operat- 
ing economies — Facilitating municipal ownership. 

The consolidation of adjoining water systems, with the resulting 
economies of operation and betterment of service from interexchange 
of supply, should be approved when a study of the fixed charges and 
dividends required under the new financial structure indicates that the 
requirements are well within the gross income available and the books 
of the new corporation are to be set up in such a manner that there 
will be no interference with municipal acquisition of the respective 


Systems. 


[February 21, 1928.] 


AppiicaTion of water companies for approval of consolida- 
tion and sale; granted. 


By the Commission: Under these applications the Commis- 
sion’s approval is sought with respect to the following: 

1. The sale of the franchises and property of the Hyde Park 
Gas Company to the Scranton Gas & Water Company (A. 
18029). 

2. The sale of the franchises and property of the following 
naméd (vendor) companies to Seranton-Spring Brook Water 
Service Company: 

Seranton Gas & Water Company (A. 18030); Consolidated 


P.U.R.1928C. 
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Water Supply Company (A. 18031); The Olyphant Water 
Company (A. 18032); The Spring Brook Water Supply Com- 
pany (A. 18033). 

The applications also cover the acquisition by the Scranton- 
Spring Brook Company of the controlling interest in capital 
stocks of certain nonoperating public service companies of Penn- 
sylvania, now owned by the four vendor companies named above. 

The applications under review pertain to the merging and con- 
solidation of certain companies which are controlled directiy 
through stock ownership by the Federal Water Service Company 
or indirectly through its subsidiary, the Pennsylvania Water 
Service Company. The Dunmore Gas & Water Company 
changed its name on January 25, 1928, to Scranton-Spring 
Brook Water Service Company (hereinafter called Scranton- 
Spring Brook Company) which proposes to acquire the prop- 
erties of the other companies involved under short merger pro- 
cer dings. 

In a report and order of September 13, 1927, P.U.R.1927E, 
656, the Commission disapproved an application of the Pennsy]- 
vania Water Service Company for the purchase and acquisition 
of a number of water companies in various parts of the state. 
The objections of the Commission to that application, and to 
collateral applications made on behalf of the same company, were 
set forth at length in the report of the Commission and in a subse- 
quent statement of the Commission’s position and policy. In 
summary, the Commission disapproved of an attempt to tie up 
widely scattered water companies in one financial structure by 
the employment of adherence mortgages, and in a manner that 
would prevent or make difficult the exercise of the rights of 
municipalities, under the law, to acquire the water systems by 
which they are served. 

The structure as proposed in those applications was, in the 
Commission’s judgment, adverse to the public interest. In the 
present proceedings, the companies involved take steps to correct 
the situation which the Commission then disapproved. The 
adherence mortgages are abandoned, the requirements of the laws 
of the Commonwealth are met, the rights of the municipalities 
P.U.R.1928C. 
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are preserved, and the elements which adversely affected the pub- 
lic interest in the previous proceedings are eliminated. 

A summarization of the salient features of the plan involved 
in the present application is as follows: 

I. The merger of the Scranton Gas & Water Company and 
the Spring Brook Water Supply Company, and their respective 
subsidiaries, will result in a merger of companies, serving con- 
tiguous territory, comprise the cities of Scranton and Wilkes- 
Barre and adjacent municipalities. 

Il. The “adherence mortgage,” dated August 1, 1927, and 
executed by nine of the companies whose stocks are owned and 
pledged under what is termed the “principal indenture” of the 
Pennsylvania Water Service Company (hereinafter called 
Pennsylvania Company) bearing the same date, will be cancelled. 
Bonds in the principal amount of $9,200,000 were issued under 
these indentures and the payment of principal and interest there- 
on will be assumed by the Scranton-Spring Brook Company. 

III. The Pennsylvania Company will sell to the Federal 
Water Service Company (hereinafter called the Federal Com- 
pany) for a cash consideration, estimated to be $10,666,300, all 
stocks pledged under the former’s indenture to the exclusion of 
the stock of the Spring Brook Water Supply Company. This 
cash will be deposited with the trustee under this indenture to 
secure the release of the stock and the cancellation of the obliga- 
tions of these companies under the adherence mortgage of August 
1, 1927. These eight companies, having noncontiguous proper- 
ties, will hereafter be controlled by the Federal Company and 
independently financed. 

1V. The Seranton-Spring Brook Company will purchase all 
the assets of the Pennsylvania Company remaining after the 
sale of the stocks of the companies referred to above. These re- 
maining assets will include the $10,666,300 cash deposited with 
the trustee as stated above, all of the stock of the Spring Brook 
Water Supply Company pledged under the Pennsylvania Com- 
pany’s indenture of August 1, 1927, and a small amount of mis- 
cellaneous assets. The consideration to be paid by the Scranton- 


Spring Brook Company for these assets will be as follows: 
P.U.R.1928C. 
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(a) 99,660 shares of common stock, without par value, out 
of a total of 100,000 shares which it proposes to issue. 

(b) 60,000 shares of $6 cumulative preferred stock less such 
an amount which it will issue in the acquisition of the interests 
of the minority stockholders of the Scranton Gas & Water Com- 
pany. 

(c) The assumption of the outstanding bonded indebtedness 
of the Pennsylvania Company amounting to $9,200,000, for 
which it will deliver a supplemental mortgage on all of the prop- 
erties of the merging companies. This supplemental mortgage 
will be subject to a lien securing the proposed issuance of $11,- 
000,000 of 43 per cent bonds (see Item V below) by the Scranton 
Gas & Water Company and liens securing the bonds of the Spring 
Brook Water Supply Company and its subsidiary, the North 
Mountain Water Supply Company, amounting to $7,800,000 
and $780,000, respectively, which are now outstanding in the 
hands of the public. 

V. Before the consummation of the sale of the franchises and 
properties of the Scranton Gas & Water Company to the Scran- 
ton-Spring Brook Company, the former will acquire the fran- 
chises and property of the Hyde Park Gas Company and assume 
ull of its liabilities. All the outstanding stock of the Hyde Park 
Company owned by the Scranton Gas & Water Company will 
be surrendered subsequently for cancellation. Following the 
acquisition of the Hyde Park properties, the Secranton.Gas & 
Water Company will place a direct first mortgage on the com- 
bined properties to secure $11,000,000 of 43 per cent bonds 
which it proposes to issue and sell to an investment banker at 
94.32. The proceeds from the sale of these bonds will be used 
in part to retire $1,525,000 of 5 per cent debentures of the 
Seranton Gas & Water Company and $400,000 of 5 per cent 
bonds of a subsidiary, the Meadow Brook Water Company, and 
to liquidate in part the stock held by the minority interests. 

The combined properties of the Scranton Gas & Water and 
Hyde Park Gas Companies will then be sold to Scranton-Spring 
Brook Company in consideration of the assumption of their lia- 
bilities and the surrender of not less than 75 per cent of all out- 
standing stock ef the Scranton Gas & Water Company. Through 
P.U.R.1928C. 
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the acquisition of these combined properties, the Scranton-Spring 
Brook Company also acquires all of the outstanding stocks of 
the Consolidated and Olyphant Companies, whose properties are 
later purchased in consideration for the cancellation of their 
stocks and the assumption of their liabilities. 

VI. In addition to the 100,000 shares of common stock and 
60,000 shares of $6 cumulative preierred stock, both without par 
value, the Scranton-Spring Brook Company, will issue the fol- 
lowing: 

$5 preferred stock, without par value 10,000 shares 

43 per cent serial gold notes $5,000,000 

The total capitalization of the Scranton-Spring Brook Com- 
pany upon consummation of the plan will consist of the securities 
stated above plus the funded debt assumed upon the acquisition 
of the properties of the merging companies heretofore stated. 

VII. The Consolidated Water Supply Company has issued 
and outstanding $1,000,000 of 5 per cent bonds which will be re- 
tired at a premium of 5 per cent by the Scranton-Spring Brook 
Company. 

VIII. All stocks of the merging companies, together with the 
stock of the operating subsidiaries will, upon the sale of their 
franchises and properties, be liquidated and surrendered for can- 
cellation. The stocks of nonoperating companies, held by the 
merging companies or their operating subsidiaries, will be trans- 
ferred to the Scranton-Spring Brook Company and their corpo- 
rate existence maintained. 

As the result of the foregoing transactions the Scranton-Spring 
Brook Company will have issued, assumed and outstanding the 
following funded debt and capital stock: 
Funded Debt to be Issued: 

Serial 43 per gold gold notes .......cccccccececes 
Funded Deit to be Assumed: 

Scranton Gas & Water Company 43 per cent bonds ....... - 11,000,000 


Pennsylvania Water Service Company 5 per cent bonds .... 9,200,000 
Spring Brook Water Supply Company 5 per cent bonds aa 7,800,000 


Cbesonee -» $5,000,000 


North Mountain Water Supply Company 5 per cent bonds .. 780,000 
NR Sipe cra a eee be ein es ha ire thais balsa See $33,780,000 

$6 No par preferred stock, 60,000 shares ...............- eeee $6,000,000 
$5 No par preferred stock, 10,000 shares ..............ceeeee 950,000 


No par common, 100,000 shares having a book equity of ...... 8,387,000 
F.U 
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The estimate of present day value of the consolidated proper- 
ties is about $62,000,000. According to the record, the fixed 
capital of the consolidated company will be entered on its books 
at about $52,000,000 which represents the cost of acquisition of 
the common stock of the merging companies, the retirement and 
assumption of certain of their funded debt and the cost and ex- 
penses incident to merger proceedings. The records disclose that 
the operating revenues and nonoperating income of the merging 
companies for the year 1927 was $4,190,690, and that the annual 
operating expenses, exclusive of depreciation and Federal taxes, 
were $1,703,568, leaving a gross income of $2,487,122 available 
for depreciation, Federal taxes, fixed charges, and dividends. A 
study of the fixed charges and dividends required under the new 
financial structure, indicates that the requirements are well with- 
in the gross income available. 

Apart from the financial structure involved, which as above 
stated removes the objections raised in the Commission’s report 
of September 13, 1927, the record is convineing that the merger 
of the physical properties of the Seranton and Wilkes-Barre 
companies will result in advantages, both to the public and the 
operating cémpany. ‘The practicability of connecting two ad- 
joining systems, and interchange of supply, with the resulting 
economies of operation and betterment of service, have been 
fully established. 

Under date of December 19, 1927, the applicant in a communi- 
cation to the Commission engaged itself to “set up the books of 
the new corporation in such manner that if either community 
(Seranton or Wilkes-Barre) should ever decide to take advantage 
of its right to acquire its own water system, the data from which 
the purchase price is to be fixed under the law will be available.” 

The applications will be approved and a certificate issued with 
the provision that the books of the new corporation be set up in 
conformity with the above stipulation. 

P.U.R.1928C, 
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CAPITAL WATER COMPANY 
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PUBLIC UTILITIES COMMISSION OF IDAHO et al. 
[No. 4661.] 
(— Idaho, —, 262 Pac. 863.) 


Valuation — Water rights of third party — Water utility. 

1. A perpetual right to sufficient water for local irrigation granted 
by a predecessor in interest of a water utility to a land owner and his 
successors, as part consideration for the right of way for the construc- 
tion of a ditch, cannot be included as used and useful property of the 
utility in a valuation for rate making, p. 476. 

Valuation — Duties of Commission — Statutory requirements as to 
jindings — Water utility. 

2. A statute (C. S. § 2514, par. 3) providing that the Commission 
should make a finding on all matters concerning which evidence on the 
value of utility property shall have been, in its judgment, properly in- 
troduced, does not require that the findings of the Commission must be 
specific or in minute detail with regard to every possible question as to 
value upon which evidence has been offered, and an indication of sub- 
stantial consideration of all proper evidence before it is a sufficient 
compliance therewith, p. 480. 

Constitutional law — Limitations of the Federal Government — Fifth 
Amendment, 

3. The 5th Amendment of the United States Constitution provid- 
ing that private property shall not be taken for the use of the public 
without just compensation is a restriction solely upon the powers of 
the Federal Government and consequently not a limitation upon the 
state, p. 481. 

Constitutional law — Due process — Valuation — Water rights. 

4. A Commission order which has so clearly undervalued or failed 
to value a water right in a rate-making proceeding as to amount to a 
confiscation of property, violates the guaranty of due process by the 
Federal (§ 1, 14th Amendment) and State (Art. 1, §§ 13, 14) Consti- 
tutions, p. 481. 

Valuation — Water rights — Substitute facilities as a measure, 

5. The valuation of a water right acquired by early appropriation 
from a river should not be based upon the cost of procuring such a 
right at the present time from a government reservoir in the vicinity 
or some other expensive source, p. 482. 

Valuaiion — Water rights — Historical cost. : 

6. The amount actually paid by a company for a water right does 
not determine its present fair value but may be an element in the con- 


sideration thereof, p. 482. 
P.U.R.19280C. 
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Valuation — Working capitai — Discretion of Commission. 

7. The amount of working capital to be allowed a utility is ad- 
dressed to the sound discretion of the Commission and in the absence 
of abuse thereof will not be disturbed, p. 487. 

Valuation — Going value — Separate allowance not necessary. 

8. The Commission is not required to make a special or separate 
allowance for going value where it appears that such element has re- 
ceived consideration in its valuation in general, p. 488. 

Rates — Water — Consumers having water rights. 

9. Rates should be fixed for carrying water through a public utility 
ditch to a headgate from which the water is distributed to landowners 
having perpetual water rights, p. 488. 

Valuation — Water rights — Right of the public. 
Discussion of the ownership of the public in water rights as a fac- 


tor in valuation, p. 439. 
(Lee, C.J., dissents in part.) 
[December 15, 1927.] 


AppEat from orders of Commission fixing rates for water 
company; order reversed and set aside and ease remanded. 

Appearances: J. L. Niday and Oppenheim & Lampert, all 
of Boise, for appellant; John J. McCue and C. S. Hunter, both 
of Boise, for respondent city of Boise; C. F. Reddoch, of Boise, 
for respondent Koelsch; A. H. Conner, Attorney General, for 


respondent Public Utilities Commission of Idaho. 


Budge, J.: On November 9, 1922, 10 Ann. Rep. Idaho 
P. U. C. 205, the Capital Water Company filed with the Pub- 


lie Utilities Commission an inventory of its property and ap- 


+ 


plication for an order fixing rates, charges, and tolls to be col- 
lected by it. Prior to a hearing on the application a complaint in 
intervention was filed by J. F. Koelsch, on behalf of himself 
and others in like situation, and the city of Poise filed its ap- 
pearance as an adverse party. Hereinafter these parties will 
be referred to as the company, intervener, the city, and the 
Commission. 

A motion made by the company to strike certain portions 
of the complaint in intervention and a demurrer filed thereto 
were denied and overruled, and, we think, correctly so, where- 
upon the company answered said complaint, and the Commis- 
P.U.R.1928C. 
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sion proceeded to hear and determine the issues presented by 
intervener. 

The complaint in intervention alleges, inter alia, that on 
December 9, 1878, John Krall was the owner in fee of lots 2, 
3, and 4, and the northwest quarter of the southwest quarter of 
cection 11, and lots 1 and 2, section 10, township 3 north, range 
2 east of the Boise Meridian; that on said date Krall con- 
veyed by deed to J. B. Walling a right of way through the lands 
described, for the construction and enlargement of a certain 
irrigation ditch or canal known as the ‘Walling ditch,” and 
agreed to perform $50 worth of work on said ditch and there- 
after to keep the same in good repair through said lands, in con- 
sideration of which Walling by said instrument conveyed to 
Krall, his successors and assigns, a sufficient amount of water 
to irrigate his lands each and every vear thereafter; that these 
lands were thereafter platted into what is known as “Krall’s 
Additions” to Boise city, and the plats recorded, consisting of 
blocks subdivided into lots aggregating several hundred; that 
intervener became the owner of certain of the lots; and that 
divers parties, all of whom are in like situation with inter- 
vener, became and are the owners of other lots in said addi- 
tions. 

It is further alleged by intervener that by the terms of the 
instrument of December 9, 1878, Krall acquired not less than 
one hundred inches of water of the Walling ditch, and that 
since the platting and sale of the Krall land intervener and 
all persons similarly situated have continued to demand, re- 
ceive, and apply to a beneficial use said one hundred inches of 
water, and that they own and for many years last past have 
owned, operated, controlled, and maintained the headgate, pipe 
lines, mains, taps, ete., used in the distribution of said Krall 
water right, and that the company does not own or control any 
interest therein, all that it has done in the past being to turn 
into the headgate the allotted amount of water; that on April 
19, 1907, the company acquired by purchase from the Cruzen 


Investment Company a one-fifth interest in the Walling diteh, 
and at the same time acquired from Joseph Perrault et ux. 
P.U.R.1928C, 
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the remaining four-fifths interest, both instruments of convey- 
ance containing the following clause: 

“Subject, nevertheless, and excepting from this grant, any 
vested right to the use of water from said ditch or canal here- 
tofore granted, sold, or transferred by said party (parties) of 
the first part or its (their) grantors or predecessors in inter- 
est, and now of record in the office of the recorder of said coun- 
tv of Ada, and all rights attaching thereto under the laws of 
the state of Idaho.” 

This same clause appears to have been inserted in all con- 
vevances of said water right by Walling and his successors in 
interest, down to and including the conveyances whereby the 
company obtained its title, and doubtless referred back to the 
original conveyance from Walling to Krall. 

In litigation that arose in 1902, to determine the respective 
rights and priorities of the appropriators of the waters of Boise 
river, which reached this court by appeal and is reported as 
Farmers’ Co-op. Ditch Co. v. Riverside Irrig. Dist. 16 Idaho, 
525, 102 Pac. 481, the ownership in Krall of a perpetual right 
to the use of.the one hundred inches of water theretofore ap- 
propriated for and to be used upon the lands of what are now 
the Krall additions was acknowledged and admitted by a 
grantee of Walling whose testimony is contained in the tran- 
script of the evidence taken during the trial of that action and 
offered in the record here as an exhibit. Joseph Perrault, who 
was then one of the owners of the Walling ditch, there testified 
substantially as follows: That Krall had a perpetual water 
right in the ditch for 100 acres of land, and that a large part 
of the Krall tract had been cut up into town lots and sold to 
individuals, and that they were included in the water right for 
100 acres. 

[1] It would appear, therefore, ‘that by the indenture ex- 
ecuted between Walling and Krall, on December 9, 1878, Krall 
acquired a perpetual water right of one hundred inches for use 
upon the lands of what are now the Krall additions, and that 
by mesne conveyances this right has inured to intervener and 
others similarly situated, the same having been expressly re- 
‘served and retained in the various instruments of conveyances 
P.U.R.1928C. 
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of the Walling ditch right, including those whereby the com- 
pany acquired its title thereto. The company, therefore, never 
having acquired any right, title, or interest in or to the Krall 
water right or to the Krall distributing system, the same could 
not properly be considered as a part of the property of the com- 
pany used and useful in its service to the public upon which 
it would be entitled to have a valuation placed for the purpose 
of rate making, and the Commission was justified in finding 
and holding that the allegations of intervener’s complaint were 
fully sustained. 

We come now to that portion of the appeal dealing with the 
order of the Commission fixing rates and values based upon the 
company’s property exclusive of the Krall additions. 

Appellant makes 48 assignments of error, all of which it will 
not be necessary to consider in detail. Assignment No. 1 is 
predicated upon the denial of the company’s application for 
rehearing on the Commission’s Order No. 943 (P.U.R.1924D, 
292) the same being erroneous, “(b) in refusing to fairly con- 
sider and to make allowance and to find value in the property 
of appellant company for the water rights owned by said com- 
pany and used in its public service.” In its findings the Com- 
mission says, in effect, with reference to the water right, that 
the company attempted to prove the market value for the water 
right under which water is diverted from Boise river and dis- 
tributed to the lands under its system of works, and to compute 
such market value upon the cost of storage water in Arrow Rock 
reservoir; that the company has no interest in any storage right 
in Arrow Rock reservoir, and the acquiring of an interest in 
this, or any other reservoir, is unnecessary; that its water had 
been diverted from the Boise river and applied to a beneficial 
use upon the lands served by the canal now owned by the com- 
pany at such an early date that it had priority in the natural 
flow over subsequent rights that is sufficient at all times to fill 
the requirements of its appropriation of 2,500 inches. The 
Commission further finds and holds that the value of a water 
right, obtained by an appropriation from the natural flow of 
a stream before the supply is exhausted by subsequent appro- 
priations, cannot properly be compared with the cost of obtain: 
P.U.R.1928C. 
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ing such a right after the supply has been exhausted by later 
appropriations. The Commission rejected the company’s claim 
that the rate base for the value of this water right should be 
fixed at $293,740, which would be the cost of its reproduction 
at the present time by purchase from a reservoir system con- 
structed at a period of some fifty-seven years after the origi- 
nal appropriation had been made. It finds and holds that the 
valuation should not be allowed except at to the actual cost in- 
curred with reference to this water right, which should include 
expense in connection with the organization of the company, 
filing fees, printing bonds, attorney’s fees, obtaining franchises, 
canal right of way, the construction of headgates, intakes, mains, 
and all further instrumentalities necessary and commonly re- 
quired for a diversion of water from the natural flow of the 
stream and its application to the lands for which it was ob- 
tained. The company’s evidence on this actual cost shows it 
to have been $125,000 and to have included canal right of way, 
wart ran and lot, canal construction, and bridges over canal. 
its principal witness, C. J. Franklin, engineer for the company, 
iu fixing this valuation appears to have relied in a large meas- 
ure wpon the report of H. H. Miller, auditor of the Public 
Utilities Commission, in Case No. F-46, entitled “Hodges v. 

Capital Water Co.” wherein Miller says: 

“It is plain that the actual consideration was intended to 
be only $125,000, the other $200,000 representing the capital- 
ization value of future earnings.” 

Miller's statement appears in full at page 2 of plaintiff’s Ex- 
hibit 7, being a part of said case, and practically the same state- 
ment appears in petitioner's Exhibit 2 in the instant case. 

In its prelude to the final findings the Commission recites, 
with. reference to valuation, that C. J. Franklin, engineer for 
the company, submitted a study purporting to be the original 
cost of the system and also a study of the reproduction cost, 
basing such reproduction cost on prices in effect as of March 
31, 1923, which are, respectively, shown as “Franklin Origi- 
nal” and “Franklin Reproduction ;” also, that Guy C. McGee, 
engineer employed especialiy by boise city, submitted a study 
of the reproduction cost, such cost being substantially the same 
P.U.R.1928C. 
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as on March 31, 1923, and it being claimed that these prices 
included all elements of cost that a contractor would ordinarily 
include, such as profits, liability insurance, and the like, and 
that with respect to certain structures it included the cost of 
materials in place. The latter study is set forth as “McGee’s 
Reproduction.” John Kopelman, engineer for the Commis- 
sion, also submitted a study of the reproduction cost. The Com- 
mission therefore had before it the reproduction cost of the 
plant made by the three engineers and the information upon 
which they based their conclusions, as well as the actual cost, 
as shown by the study of engineer Franklin. From these sev- 
eral studies and other evidence introduced, the Commission, in 
its first finding, found the value of the property of the company 
used and useful in the public service, as of March 31, 1923, 
to be $152.689. In its second finding it found that the physi- 
cal property of the company is in fairly good serviceable con- 
dition, and in its third finding the annual allowance for retire- 
ment, reserve, maintenance, operation, and taxes for the year 
ending March 31, 1923, to be $14,721.39. In its fourth find- 


ing the Commission found and considered that the rules and 


regulations contained in P. U. C. I. No. 3 and P. U. C. L. 
No. 4, filed by the company November 9, 1922, 10 Ann. Rep. 
Idaho P. U. C. 205, were discriminatory, unjust, and unrea- 
sonable, and set the same aside because they were inconsistent 
with its sixth finding, which apparently covers in detail every 
class of service rendered by the company. Thereafter a specifi- 
cation of general rules and regulations follows, prescribing min- 
utely, in rules from 1 to 18, the manner in which this service 
shall be rendered, and following this is the final judgment or 
order from which this appeal is taken. 

It would serve no useful purpose to set out hac verba the 10 
pages of assignments and severally consider each one of them, 
for the reason that many of them relate to the same alleged 
error stated in a different form. All the substantial questions 
raised by these assignments may be grouped and considered 
under the following principal heads, excluding those referring 
to the Commission’s findings in regard to the issues raised by 
intervener’s complaint and hereinbefore considered and deter- 
P.U.R.1928C. 








480 IDAHO SUPREME COURT. 


mined: That the Commission erred (1) in failing to make spe- 
cific findings of fact in writing as to the issues raised by the 
pleadings and concerning which evidence was introduced; (2) 
in refusing to fairly consider and to make allowance and to 
find value in the property of the company for the water right 
owned by it and used in its public service; (3) in making its 
finding of value and promulgating its rates by Order No. 943, 
P.U.R.1924D, 292, which is assignment No. 5 and is sufficient- 
ly comprehensive to include all other assignments that relate 
to alleged errors in the findings and conclusions upon which 
Order No. 943, supra, is predicated. 

[2] The first assignment, as above stated, is apparently 
based upon the contention that the Public Utilities Act requires 
the Commission to specifically find upon every question upon 
which evidence has been offered. The third paragraph of C. 
S. § 2514, reads, in part: 

“The Commission shall make and file its findings of fact in 
writing upon all matters concerning which evidence shall have 


been introduced before it which in its judgment have bearing 


on the value of the property of the public utility affected. 


This court said in Capital Water Co. v. Public Utilities Com- 
mission, 41 Idaho, 19, P.U.R.1926A, 78, 85, 237 Pac. 423: - 

“The final decision would of necessity include findings as to 
what property was included in the valuation, and no doubt also, 
at least, by inference, findings as to what was excluded, and 
upon appeal from any such decision, the appellant’s rights 
would be amply protected as to any intermediate order, or any 
part or portion of the findings or decision, if properly pre- 
sented in the record.” 

We conclude that the statute does not warrant us in holding 
that the findings of the Commission must be specific or in min- 
ute detail with regard to every possible question, as to value, 
upon which evidence has been offered. Such a construction 
would require the findings of the Commission to be almost in- 
terminable and make it incumbent upon this court to set aside 
its orders in every case unless the Commission had made findings 
upon every question suggested by the evidence. We think the 
P.U.R.1928C. 
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statute contemplates that the findings shall be sufficiently ex- 
plicit and complete to show that the Commission gave consid- 
eration to all the evidence that was offered as to value which 
was relevant and pertinent, under the rules announced in Boise 
Artesian Water Co. v. Publie Utilities Commission, 40 Idaho, 
690, P.U.R.1926A, 195, 236 Pac. 525. In order to determine 
how general or specific these findings must be upon each par- 
ticular element of value upon which evidence has been offered, 
the rules pertaining to findings of fact and conclusions in an 
action at law tried by the court, or in an equitable action, as 
required by C. S. § 6867, may be considered as presenting a 
situation somewhat analogous. 

In Hamilton v. Spokane & P. R. Co. 3 Idaho (Hasb.) 164, 
28 Pac. 408, it is said that the decision of the court should 
contain only the ultimate facts established by the evidence. See, 
also, Salt Lake City v. Utah Light & Traction Co. 52 Utah, 
690, P.U.R.1926A, 195, 256 Pac. 525. In order to determine 

We are of opinion, therefore, and so hold, that the Commis- 
sion made specific findings of fact in writing as to the mate- 
rial issues raised by the pleadings and concerning which evi- 
dence was introduced, within the requirements of the foregoing 
provision of the statute, except as hereinafter noted. 

[8, 4] The next assignment in the order stated is that which 
relates to the alleged error of the Commission in refusing to 
fairly consider and to make allowance and to find value in the 
property of the company for the water right owned by it and 
used in its public service. This goes directly to the question 
of whether the Commission, in its findings and order, has 
valued this water right in such manner that it violates the 
right of the company, under the 5th and 14th Amendments 
to the Constitution of the United States, and article 1, §§ 13 
and 14, of the Constitution of the state of Idaho. The provi- 
sion of the Fifth Amendment to the Constitution of the United 
States relates to the taking of private property for a public 
use without just compensation, and the 14th Amendment there- 
of provides that no state shall deprive any person of life, liberty 
or property without due process of law. 

With reference to the 5th Amendment, it is sufficient to say 
P.U.R.1928C. 31 
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that where the Federal Constitution imposes limitations on the 
powers of the government without reference to the states, such 
limitations are restrictions on the powers of the Federal Gov- 
ernment only. 12 C. J. 744, § 161; Spies v. Illinois, 123 U. 
S. 131, 31 L. ed. 80, 8 Sup. Ct. Rep. 21, and decisions cited 
under note 90, ; 

Section 1 of the 14th Amendment to the United States Con- 
stitution provides that no state shall deprive any person of 
life, liberty, or property without due process of law, and in the 
event that the Commission has so clearly undervalued, or failed 
to value, this water right in question as to amount to a confisca- 
tion of property, this section applies to the order of the Com- 
mission, as does article 1, §§ 13 and 14, of the state Constitu- 
tion. 

The Supreme Court of the United States has held that when 
the fixing of rates is carried so far as to deprive any one of his 
property without just compensation, it is an unlawful exer- 
cise of such power and void. San Diego Water Co. v. San 
Diego, 118 Cal. 556, 50 Pac. 633, 38 L.R.A. 460, 62 Am. St. 
Rep. 261; Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 
Sup. Ct. Rep. 418; Chicago, B. & Q. R. Co. v. Chicago, 166 
U. 8. 226, 41 L. ed. 979, 17 Sup. Ct. Rep. 581. 

It, therefore, becomes necessary to examine the Commis- 
sion’s findings and order based thereon to determine whether 
there has been, in fact, such an undervaluation or no valua- 
tion of this water right as to amount to a taking of private 
property without due process of law. 

|5, 6] The company contends that the value of its water right 
should be based upon the cost of procuring such right at the 
present time, upon the theory that there being no other avail- 
able source for securing this water than to purchase a storage 
right from the government project, known as the Arrow Rock 
reservoir, or procuring it from some other more expensive 
source, the company is entitled to have the value of this water 
right, as well as all of its other property, fixed as of the date of 
the inquiry, and that its 2,500-inch appropriated water right 
is entitled to protection as a property. It relies upon Mur- 
ray v. Public Utilitics Commission, 27 Idaho, 603, P.U.R. 
P.U.R.1928 
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1915F, 436, 150 Pace. 47, L.R.A.1916F, 756; San Joaquin 
& K. R. Canal & Irrig. Co. v. Stanislaus County, 255 U. 8. 454, 
58 L. ed. 1041, 34 Sup. Ct. Rep. 652, and Hard v. Boise City 
Irrig. & Land Co. 9 Idaho, 589, 76 Pac. 331, 65 L.R.A. 407. 
The Commission was right in refusing to value the water 
right upon the basis of the cost of storage water in Arrow Rock 
reservoir. It gives as a reason for such refusal that the water, 
being diverted from Boise river and applied to a beneficial use 
upon the lands served by the canal of the company, at an early 
period of water appropriations from Boise river, gave to these 
lands under said canal a water right having such priority over 
later water rights on said river that the natural flow of the wa- 
ters of Boise river is sufficient at all times to meet the demands 
upon it. The situation is, therefore, so different from that 
which would arise in case of securing an equal right to the 
use of water out of Boise river or any other known source 
that it is impracticable to compare the two. See Wilterding 
v. Green, 4 Idaho, 773, 45 Pace. 134, wherein this court said: 
“All waters appropriated for sale, rental, or distribution are 
declared to be a public use; that is, are for the use of the pub- 
lic, and are subject to the control of the state, in the manner 
prescribed by law. Constitution, art. 15, § 1. Whenever any 
waters lave been or shall be appropriated or used for agricul- 
tural purposes, under a sale, rental, or distribution thereof, 





such sale, rental, or distribution shall be deemed an exclusive 
dedication to such use. Constitution, art. 15, § 4. It follows 
that all waters appropriated before or after the adoption of the 
Constitution, for sale, rental, or distribution, are declared to 
be a public use, and are exclusively dedicated to such use. 
Such waters being a public use, and for a public use, and being 
exclusively dedicated to the use of the public, such public, and 
the individuals composing such public, who are in a condition 
to use such waters, have a constitutional right to the use of 
such waters, under such reasonable rules and regulations, and 
upon such payment, as may be prescribed, which payments and 
regulations must at all times be reasonable. . . . This sec- 
tion also gives the party using such water under the conditions 
a perpetual right to such use. Sections 5 and 6 of the same 
P.U.R.1928C. 
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article authorize the legislature to provide by law the manner 
in which reasonable maximum rates to be charged for the use 
of water sold, rented, or distributed, may be established. The 
whole matter then comes to this, viz.: Companies or individ- 
uals may appropriate and take out the water of a stream for 
sale, rental, or distribution, for any beneficial purpose. When 
so taken out, it becomes a public use, and the sale or rental of 
it for pay is a franchise. . . . It can hardly be presumed 
that any court would give recognition to a rule or policy on 
the part of the ditch or canal owners by which the company 
could assess against the consumers the cost of the construction 
of the canal, and, in addition thereto, an annual rental, such as 
is exacted in this'case. By § 15 [Laws 1895, p. 179] the ditch 
owner is obliged to furnish water to any person owning or con- 
trolling land under said ditch, upon demand and payment. 
Section 16 of this statute also recognized that when such water 
is so used once, and payment is made therefor, a perpetual use 
of such water is thereby obtained, provided the owner of such 
land complies with such reasonable regulations as may be agreed 
upon, or as may be imposed by law.” 

This construction of these provisions of the State Constitu- 
tion and their application to the appropriation for the right to 
the use of the public water of the state for sale or rental is 
in accord with its plain intent and meaning and is manifestly 
binding upon all who have made appropriations for the right 
to use the water of the state for this purpose. Therefore, in 
order for the company’s predecessors in interest to make a 
valid appropriation of this water, it was necessary for them 
to apply the water to a beneficial use upon their own property 
or by a sale or rental to others who could so apply it. The 
Constitution, as interpreted in the Wilterding-Green Case, 
supra, declares that when water is appropriated for rental or 
sale it becomes a public use and is exclusively dedicated to 
the use of the public, such public and the individuals compos- 
ing it having a constitutional right to the use of such water, 
under such reasonable rules and regulations and upon such 
payments as may be prescribed. No forfeiture of the right to 
the use of water under this appropriation being claimed, it 
P.U.R.1928C. 








XUI 








XUM 


CAPITAL WATER CO. v. PUBLIC UTILITIES COM. 485 


remains dedicated to the use to which it has been applied. 
Therefore, the value of the company’s interest in this appro- 
priation having been in the first instance acquired with prior- 
ity from May 1, 1866, and such right to the use of this water 
having been subsequently maintained by virtue of its dedica- 
tion to the beneficial use to which it has since been applied, 
manifestly these users cannot now be made to pay a rental 
for such use, based upon what this right to the use of the water 
would now be worth if it were to be obtained from a new and 
independent source of supply, more than fifty years after the 
water right was acquired. 

A study of the findings, conclusion, and order, as the same 
appear in the record, discloses that the Commission placed no 
value upon the water right separate from other property. It 
found, among other things, that the value of the properties of 
the company used and useful in the public service was, as of 
March 31, 1923, $152,689, and that this physical property is 
in fairly good serviceable condition and is rendering good serv- 
ice, but in its recitals, by way of preamble to its findings, the 
Commission discusses water rights at some length, and says: 

“Water rights are real property and belong to the land to 
which they have become appurtenant, and the placing of a value 
thereon and including the amount of such value in the company’s 
valuation upon which it would be entitled to a return would re- 
sult in the landowners paying to the company a return upon an 
amount equal to the value of the water right so included which 
they themselves own. The company has asked to have includ- 
ed $295,740 as the market value of the water rights. After a 
consideration of all the circumstances and conditions by which 
this water right was required, this Commission is of the opin- 
ion that the evidence does not sustain the company’s contention 
that the water right should be included in the valuation to the 
amount of $295,740, or any other amount, excepting the actual 
cost incurred with reference to said water right.” 

(P.U.R.1924D, 292, 298.) 

We agree with the Commission that the evidence does not sus- 
tain a valuation of this water right to the amount of $295,740, 


but we do not agree with its holding that no valuation should be 
P.U.R.1928C, 
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given thereto except the actual cost of acquiring such right. Thar 
would be contrary to the ruling as stated in Murray v. Public 
Utilities Commission, supra, and contrary to the holdings in San 
Joaquin & K. R. Canal & Irrig. Co. v. Stanislaus County, supra ; 
MeCardle v. Indianapolis Water Co. 272 U. S. 400, 71 L. ed. 
154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144, and Reno Power, 
Light & Water Co. v. Public Service Commission (D. C.) 300 
Fed. 645. The valuation given by the Commission to this prop- 
erty is less than that given in either of the set-ups that are set 
forth in Order No. 943, P.U.R.1924D, 292. The set-up by 
Franklin, the company’s engineer, is excessive, due in a large 
measure to the valuation of $295,740 placed upon the water 


right. But the company is entitled to have a valuation placed 


upon the water right, whether above or below the actual cost in- 
curred with reference to obtaining the same, and, as already 
indicated, in determining this value, one of the elements of a 
rate base, we should be guided by what is said in Wilterding v. 
Green, supra, that a party using water appropriated for sale or 
rental has a perpetual right to such use, provided he pays a rea- 
sonable rate for the use of the same. 

On failure of the company to present sufficient competent evi- 
dence of a present fair value of its property, for rate-making 
purposes, the Commission had power to require the production 
of the necessary evidence. It could have been required of the 
company or of its own engineering force. The work of the 
Commission is primarily practical, and the Commission should 
have required the production and submission of all necessary 
evidence to better enable it to reach a proper determination of 
the question before it. Boise Artesian Water Co. v. Publie Util- 
ities Commission, supra. If the company refused, upon request 
of the Commission, to produce necessary evidence as a basis of 
iation, we do not decide that the Commission would be called 


val 
upon to furnish such evidence as the company had an oppor- 
tunity to furnish. 

Neither did the declaration of the Commission that it would 


allow only actual cost of the water right and give no considera- 


tion to other elements, if any, as to its value, become thereby 
correct, unless the cost value was the proper value for rate-mak- 
P.U.R.1928C, 
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ing purposes. The amount paid by the company for the water 
right would not determine its present fair value, but would be 
an element in fixing its present value. Murray v. Publie Util- 
ities Commission, supra. 

The Commission erred, therefore, in holding that it would 
consider no other element of value of the water right than its 
actual cost to the company. 

[7] It was found by the Commission that, under the rules 
and regulations of the company, one-half the price for its serv- 
ice rendered to the public in furnishing water is paid on or about 
the 1st day of April, and the remaining one-half on or before 
the Ist day of July of each year; that the company also receives 
a monthly revenue from the city of Boise sufficient to carry on 
its business, and, therefore, no working capital would be allowed. 
In its petition for rehearing the company alleged that payments 
made by the city of Boise for services rendered, under the or- 
der of the Commission, are not to be made until the 1st day of 
December of each year, and that, by reason of the disallowance 
by the Commission of an amount for working capital, the com- 
pany is required to borrow money to meet its bonded interest 
requirements, which is an unfair discrimination and an inter- 
ference with its business to its serious detriment. 

In Boise Artesian Water Co. v. Public Utilities Commission, 
40 Idaho, 690, P.U.R.1926A, 195, 207, 236 Pac. 525, it is said 
in the course of the opinion: 

“There does not appear to be any well-defined rule by which 
the amount necessary for working capital can be ascertained. 
The requirements differ with different utilities. The amount 
that should be required for the working capital of a utility is 
peculiarly within the province of the Commission and a study 
of the past and present requirements of the company should en- 
able the Commission to fix a proper amount therefor. . . 
The company is entitled to a sufficient allowance to meet its re- 
quirements in this respect; and, in view of a possible doubt as 
to whether such an error was made, a re-examination of the 
question should be made by the Commission and such an amount 
allowed as may be found necessary.” 

The rule would seem to be that the sum necessary for work- 


P.U.R.1928C. 
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ing capital of a utility is addressed to the sound discretion of 
the Utilities Commission, and, in the absence of an abuse of dis- 
cretion, such an allowance will not be set aside. 

[8] The company further complains that the Commission 
refused to make proper, and in fact made no, allowance for go- 
ing concern value, and that such value exists in the company’s 
property. The Commission found that the physical property 
of the company is in fairly good serviceable condition and at the 
time of the hearing was rendering fairly good service. This 
finding was based upon a valuation placed upon all the property 
of the company used and useful in the public service for rate- 
making purposes in its successful operation, and in determin- 
ing the value of the property so used the element of going con- 
cern value no doubt received the consideration it deserved, and 
entered into and became a part of the company’s property as 
value for rate-making purposes, which being true, the Commis- 
sion did not err in refusing to make any other or additional al- 
lowance as going concern value, except as to the value of the 
water right hereinbefore discussed. We are of the opinion that 
the rule as to going concern value is correctly stated in Consum- 
ers’ Co. v. Public Utilities Commission, 41 Idaho, 498, 239 
Pac. 730, and cases cited therein. 

[9] Under assignment No. 19, and possibly other assign- 
ments raising the same point, the company complains of the 
failure of the Commission to fix a rate for the carrying of the 
100 inches of water through its ditch to the Krall headgate, to 
be charged the users of such water in the Krall additions. The 
cost of carrying this water would constitute a part of the ex- 
pense of the company’s business, and we think it should be 
found by the Commission and a rate fixed therefor. 

While there are other errors assigned, we have endeavored to 
diseuss and determine all questions properly raised and which 
are deemed material to a determination ultimately by the Com- 
mission of the points involved. From what has been said, it 
follows that the Commission’s Orders Nos. 940 (P.U.R.1924C, 
450) and 945 (supra) are set aside and reversed and the cause 
remanded, with instructions to the Commission to entertain fur- 
ther proceedings in accordance with the views herein expressed. 
P.U.R.1928C, 
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Givens and Taylor, JJ., concur. 
T. Bailey Lee, J., did not sit at the hearing, and took no part 
ed b] b 6) 
in the decision. 


William E. Lee, C. J., dissenting: I am not in harmony 
with the action of the majority in setting aside the order of the 
Commission because of its refusal to include in the valuation of 
the property of the utility, used and useful in the public service, 
the value of a so-called water right which the utility claims to 
own. I take the position that the right to the use of the water 
is in Boise city and its inhabitants, and that the utility is the 
mere agency through which the water is diverted and distrib- 
uted. The utility occupies the position of a carrier and distrib- 
utor of the state’s water which the Constitution dedicated to 
those who applied it to a beneficial use, the city of Boise and its 
inhabitants. The utility possesses a right termed by the Con- 
stitution a franchise, which is the right to collect compensation 
for supplying the water to those who use it. But the utility is 
not entitled to have valued, as its property, water belonging to 
the state, the right to the use of which the Constitution has dedi- 
cated to the city and its inhabitants. In my judgment, the only 
reasonable and logical meaning to be given the pertinent pro- 
visions of the Constitution is that, on the diversion and distri- 
bution of the theretofore unappropriated public waters of this 
state to a city and its inhabitants, the state continues to be the 
owner of the water, the city and its inhabitants have the right 
to the use of the water, and the utility is the agency through 
which the water is diverted and distributed and has a franchise 
to collect reasonable rates or compensation for such service. Wil- 
terding v. Green, 4 Idaho, 773, 45 Pac. 134; Rowland v. Kel- 
logg Power & Water Co. 43 Idaho, 643, 253 Pac. 840; Denver 
v. Brown, 56 Colo. 216, 188 Pac. 44. 

The Murray Case, 27 Idaho, 603, P.U.R.1915i, 436, 150 
Pac. 47, L.R.A.1916F, 756, relied on by the majority, is not at 
all decisive of this question. In this case, the utility simply 


diverted a portion of the unappropriated public waters of Boise 
river for distribution to the city and its inhabitants, while in 
the Murray Case, supra, the utility owner, in order to supply 
P.U.R.1928C. 
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the city of Pocatello and its inhabitants with additional water, 
purchased rights to certain waters theretofore appropriated for 
and devoted to private use. Murray was the owner of a private 
water right; it was his private property. He could not be re- 
quired to devote his private property to that public use without 
compensation, and in devoting such private property to the use 
of the public, this court said he was entitled to have it given its 
fair value. As to Hard v. Boise City Irrig. & Land Co. 9 Idaho, 
589, 76 Pae. 331, 65 L.R.A. 407, also relied on by the majority, 
I fail to see where it has any application whatever to the point 
under consideration. 

The case of San Joaquin & K. R. Canal & Trrig. Co. v. Stan- 
islaus County, 233 U. S. 454, 58 L. ed. 1041, 34 Sup. Ct. Rep. 
652, is based on different facts and was decided under the Con- 
stitution and laws of California. Our conception of a water 
right is not the same as California’s (see Weil on Water Rights, 
and Palmer v. Railroad Commission, 167 Cal. 163, 138 Pace. 
997), and it is my view that the Stanislaus County decision is 
not controlling. It was held to be without application in Colo- 
rado (Pioneer Irrig. Co. v. Board of Comrs. (D. C.) 236 Fed. 
790). The Stanislaus County Case, supra, was decided by the 
Supreme Court of the United States on the assumption that the 
water was private property and belonged to the utility. The 
following excerpt justifies this statement: 

“Tt seems unreasonable to suppose that the Constitution meant 
that if a party, instead of using the water on his own land, as 
he may, sees fit to distribute it to others he loses the rights that 
he has bought or lawfully aequired. Recurring to the fact that 
in every instance only a few specified individuals get the right 
to a supply, and that it clearly appears from the latest state- 
ment of the supreme court of California [Palmer v. Railroad 
Commission, January 20, 1914, 167 Cal. 163, 138 Pac. 997] 
that the water when appropriated is private property, it is un- 


reasonable to suppose that the constitutional declaration meant 


te compel a gift from the former owner to the users. . . .” 

That water flowing in the natural streams of this state be- 
longs to the state and that the right to a beneficial use thereof 
is all that can be acquired is well settled. In the Stanislaus 
P.U.R.1928C, 
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County Case, supra, the utility owned the water. In this ease, 
the utility has neither title to the water nor the right to its use. 
All it has, in so far as the water is concerned, is a franchise to 
collect compensation for its distribution. The facts are so dif- 
ferent as to render both the Stanislaus County Case, supra, and 
the Murray Case, supra, inapplicable. In neither of them was 
it held that the value of a water right should be included where 
the utility owned, neither title to the water nor a right to its use. 
In the Stanislaus decision it was also said that: 

“ . . Still, at the lowest, the plaintiff has the sole right to 
furnish this water, the owner of the irrigated lands cannot get 
it except through the plaintiff's help, and it would be unjust not 
to take that fact into account in fixing the rates.” (At p. 460.) 

While I do not believe that decision has any bearing on this 
case, conceding for the sake of argument that I am in error, and 
that the city and its inhabitants cannot get this water without 
the “help” of the Capital Water Company, to take that fact in- 
to account in fixing rates does not require the addition to the 
company’s property of the value of a water right to 2,400 inches 
of water. What the company has is a constitutional franchise 
to distribute water for compensation—and not a water right— 
and it would be better in every way to include a proper value 
for the constitutional franchise of the company than to value 
the so-called water right, even though franchise value ordinarily 
should not be included in the value of a utility for rate-making 
purposes. 

The property of the company has been valued at $152,689, 
and the company asks an additional valuation of $295,740 for 
the claimed water right. The franchise to divert water from 
Boise river and distribute it to the city and its inhabitants did 
not cost the company anything, and the injustice of permitting 
it to capitalize this right and collect a return thereon is mani- 
fest. No one will question its right to earn its reasonable oper- 
ating expenses and a fair return on the value of all its property, 
and this the decision of the Commission permits. What is ques- 
tioned, however, is the justice of requiring users to hereafter 
pay the company a return on the value of a water right the com- 


pany does not possess. 
P.U.R.1928C. 
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The majority holds that the company owns and holds a right 
to divert 2,400 inches of the natural flow of Boise river, with a 
date of priority of 1866, on which the Commission is required 
to place a valuation and the users to pay a return. And having 
solemnly declared that the company owns and holds this valu- 
able property right, the majority then proceeds to abstract the 
substance and value of the right, for it says: 

“, . . Manifestly these users cannot now be made to pay 
a rental for such use based upon what this right to the use of the 
water would now be worth. P 

I respectfully submit that, as applied to utility valuations, 
this is not the law. It is elementary in valuations for rate mak- 
ing that the utility is entitled to have its property given its pres- 
ent fair value. This has been decided time and again by the 
Supreme Court of the United States, and was so held by this 
court in Boise Artesian Water Co. v. Public Utilities Commis- 
sion, 40 Idaho, 690, P.U.R.1926A, 195, 236 Pac. 525. The 
company either owns this right or it does not. If the company 
owns the right, it should be given the benefit of its present fair 
value, and evidence of the cost of acquiring such a right in Ar- 
row Rock reservoir would be admissible as tending to show its 
reproduction value. 

The Krall water right and distribution system being no part 
of the property of the Capital Water Company, I am unable to 
understand why the Commission, in a proceeding to value the 
property of that company, used and useful in serving its users, 
should be required, in this proceeding, to undertake to pass on 
the question of the cost of carrying the Krall water to the Krall 
headgate. Conceding that the contract rate for the carriage of 
Krall water may not be sufficient, the loss sustained by the com- 
pany should not be collected from the company’s users, for the 
cost of delivering water to the Krall headgate is not an item of 
expense of delivering water to the users of this utility. 

The order of the Commission should be affirmed. 

P.U.R.1928C, 





XU 





XUM 


HUTCHINSON v. HUTCHINSON GAS CO, 493 


KANSAS SUPREME COURT, 


CITY OF HUTCHINSON 
Vv. 
HUTCHINSON GAS COMPANY. 
[No. 27966.] 
(— Kan. —, 264 Pac. 68.) 


Rates — Filing of schedules — Commission rates set aside. 

1. Rule followed that where a court having jurisdiction determines 
that a schedule of rates prescribed by official authority for the services 
of a utility company is noncompensatory and confiscatory, the utility 
company may prescribe and collect rates of its own making until new 
rates have been established by official authority, p. 498. 


Injunction — Noncompensatory rate — Excessive rate. 

2. While the courts of this state have no rate-making powers, they 
may on proper occasion enjoin noncompensatory rates prescribed by the 
Public Service Commission or other official authority, and may also on 
proper occasion enjoin excessive rates promulgated by a utility com- 
pany, when its right to make its own rates arises as a consequence of 
the officially prescribed rates being adjudged invalid, p. 504. 


Rates — Requirement of reasonableness — Injunction. 

3. Whenever, as a temporary consequence of litigation or adjudi- 
cation, utilities’ rates prescribed by public authority are held invalid 
and the utility company is thereby privileged to impose and exact 
rates of its own making, such self-prescribed rates must be reasonable, 
and unjust or excessive ad interim rates prescribed by the utility com- 
pany may be enjoined in ancillary proceedings in the court whose prior 
orders made it possible for the utility company to establish temporary 
rates of its own making, p. 505. 

Injunction — Temporary rates fixed by company. 

4. When a gas rate prescribed by the Public Service Commission 
has been set aside as noncompensatory by a court of competent juris- 
diction, the utility company may prescribe and collect reasonable rates 
of its own making until other lawful rates are promulgated by official 
authority, and the ad interim rates prescribed by the utility company 
cannot be summarily enjoined by another district court in independent 
proceedings; although by proper ancillary proceedings the court which 
enjoined tlie officially prescribed rates as being too low may similarly 
enjoin the ad interim rates prescribed by the utility company if they 
are shown to be excessively high, p. 505. 

Injunction — Temporary rates fixed by company. 

5. Under the circumstances stated in the opinion, the ad interim 
gas rates imposed by defendant on its patrons in the city of Hutchinson 
were not justiciable in the district court of Reno county, and could only 
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be questioned in the court whose prior orders had made it possible for 
the gas company temporarily to exact rates of its own making, p. 505. 


[February 11, 1928.] 
Headnotes by the Court. 


Aprreat from a judgment of the district court, Reno coun- 
ty, granting an injunction against gas rates; reversed and re- 
manded with instructions. 

Appearances: Robert D. Garver, of Kansas City, A. C. 
Malley, R. C. Davis, and Warren H. White, all of Hutchin- 
son, and F. S. Jackson, of Topeka, for appellant; Max Wyman 
and Walter F. Jones, both of Hutchinson, for appellee. 


Dawson, J.: This is an appeal from a judgment of the dis- 
trict court of Reno county, wherein the defendant, the Hutchin- 
son Gas Company, was enjoined from putting into effect a sched- 
ule of rates for gas for domestic consumption in Hutchinson 
pending a final determination of litigation over the gas rates pre- 
scribed by the Public Service Commission. 

It appears that for some years prior to November 14, 1925, 
the domestic rate for gas in the city of Hutchinson was 60 cents 
per thousand eubie feet, plus a service charge of 75 cents. On 
November 14, 1925, the city of Hutchinson filed a complaint be- 
fore the Publie Service Commission alleging that these gas and 
service charges exacted from the resident consumers of Hutchin- 
son were “exorbitant, unreasonable, unjust, oppressive, arbitrary, 
capricious, and unnecessary.” While that complaint was pend- 
ing and undetermined, on February 12, 1926, the Hutchinson 
Gas Company filed with the Public Service Commission a new 
schedule of gas and service rates for Hutchinson and sought offi- 
cial approval thereof. Pursuant to a hearing on the city’s com- 
plaint against the existing rates and on the gas company’s appli- 
cation for approval of its proposed new schedule of rates, the 
Commission, on April 8, 1926, made an order, to be effective 
September 1, 1926, prescribing certain graduated rates in Hutch- 
inson and vicinity. 

Discontented with this order, the Hutchinson Gas Company 
instituted an action in the district court of Shawnee county to 
enjoin its enforcement on the alleged ground that the prescribed 
P.U.R.1928C, 
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rates were noncompensatory and confiseatory. Concurrent there- 
with were certain other proceedings before the Commission con- 
cerning the gas rates and service charges in the cities of Newton 
and Wichita, which likewise culminated in litigaticn before the 
district court.of Shawnee county. On issues joined involving the 
gas rates and service charges in all three of these cities, that court 
appointed a referee, who heard the evidence adduced by the par- 
ties and made comprehensive findings of fact and conclusions of 
law, which with slight changes were adopted by the district court. 
The rates prescribed by the Public Service Commission were en- 
joined as confiscatory, as likewise were the prior rates under 
which the gas company had been operating since August 17, 
1920, under a previous order of the Commission. 

This judgment of the district court of Shawnee county is the 
subject-matter of three appeals to this court, Hutchinson Gas Co. 
v. Publie Service Co. No. 27945, and two companion cases, Nos. 
27944 and 27946, which were argued and subnritted at our Jan- 
uary sitting, at which time also the instant case was presented. 
It has been necessary to a correct understanding of the present 
case to inelude in the foregoing statement this brief survey of 
this collateral litigation. 

After the Shawnee county district court rendered its decision 
holding invalid the rates prescribed by the Public Service Com- 
mission, the Hutchinson Gas Company filed with the Commis- 
sion and promulgated a new schedule of rates, viz. : 

“Announcement (Effective July 1, 1927). 

“Pending final determination of present rate litigation the 
following domestie rates are announced for Wichita, Hutchin- 
son, and Newton and future deliveries will be based thereon. 

“20 cents 100 cubic feet for the first 500 cubic feet per month. 

“15 cents per 100 cubic feet for the next 1000 cubic feet per 
month. 

“6 cents per 100 cubic feet for the next 5000 cubic feet per 
month. 

“Minimum monthly bill, $1. 

“Penalty of 5 per cent added to all bills not paid within fifteen 
days after date of billing. 

“This schedule will continue in effect substantially the pres- 
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ent cost of househeating, and our gas supply having been in- 
creased, all customers may avail themselves of the service for the 
coming winter. 

“The Hutchinson Gas Company.” 

Following this announcement, on July 14, 1927, the city of 

Iutchinson filed this action in the district court of Reno county 
to enjoin the Hutchinson Gas Company from putting these self- 
prescribed rates into effect. The petition briefly narrated the 
antecedent litigation in the district court of Shawnee county, and 
alleged that the new rates were “illegal, unauthorized, and un- 
lawful,” that plaintiff was without an adequate remedy at law 
and that: 

“Plaintiff alleges that the Hutchinson Gas Company is a pub- 
lie utility operated wholly within the city of Hutchinson and it 
is operated principally for the benefit of said city and its people; 
and that by reason thereof, the city of Hutchinson has exclusive 
original jurisdiction in the matter of fixing rates to be charged 
and charges to be demanded, exacted or received by the Hutch- 
inson Gas Company for natural gas furnished to the city of 
Hutchinson and its people.” 

Four days later a hearing was had on the city’s application 
for a temporary injunction. The gas company moved to dismiss 
for want of jurisdiction, and because of the pendency in the su- 
preme court of the appeal from the judgment of the district court 
of Shawnee county. The motion was overruled; evidence was 
briefly presented on plaintiff’s behalf; the trial court found the 
facts as alleged in plaintiff’s petition; and the defendant gas 
company was restrained from putting the new rates in effect. 
Hence this appeal. 

Owing to the importance of the subject, it seems advisable, 
even at the risk of repeating what this court has already said, to 
consider at some length the matters presented in this appeal. 

We have set out above a literal quotation from plaintiff’s peti- 
tion, in which it is alleged that the defendant gas company is a 
utility operated wholly within the city of Hutchinson and prin- 
sipally for the benefit of that city and its people, and that: 

“The city of Hutchinson has exclusive original jurisdiction in 
the matter of fixing rates to be charged and charges to be demand- 
P.U.R.1928C. 
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ed, exacted or received by the Hutchinson Gas Company for nat- 
ural gas furnished to the city of Hutchinson and its people.” 

Now, it does not appear that this allegation received any con- 
sideration in the trial court; it is not discussed in the briefs of 
counsel, and it is very doubtful if it has any merit (Winfield v. 
Court of Industrial Relations, 111 Kan. 580, P.U.R.1922E, 791, 
Syl. par. 3, 207 Pac. 813), but it will serve as a starting point 
for a discussion of the pertinent law of this case. 

The Public Utilities Act provides: 

“, . . The power and authority to control and regulate all 
public utilities and common carriers situated and operated wholly 
or principally within any city or principally operated for the 
benefit of such city or its people, shall be vested exclusively in 
such city, subject only to the right to apply for relief to said 
Public Utilities Commission as hereinafter provided in § 33 of 
this act.” Laws 1911, chap. 238, § 3; R. S. 66-104. 

Section 33 of the act, among other matters, provides for a re- 
view of public utility rates and service regulations prescribed by 
a city government. R. S. 66-133. 

In' Welsbach Street Lighting Co. v. Publie Utilities Commis- 
sion, 101 Kan. 774, 778, P.U.R.1918B, 564, 568, 169 Pac. 205, 
206 (L.R.A.1918D, 310), it was said: 

“The cities of this state have always had the power to regulate 
and control their local public service corporations—assuming 
that the furnishing of lamp posts, etc., is a public service. Gen. 
Stat. 1868, Chaps. 18, 19; Gen. Stat. 1915, Chaps. 17-20. Cities 
still have that power except where they have been stripped of it ° 
by the Public Utilities Act. Laws 1911, Chap. 238, § 40; Gen. 
Stat. 1915, § 8368; Humphrey v. Pratt, 93 Kan. 413, 418, 144 
Pace. 197. And where the utility service is furnished wholly or 
principally within one city, the power of control is expressly re- 
served to the city. Sections 3 and 33, Public Utilities Act. If 
the local utility company and the city come to loggerheads, then 
the Public Utilities Commission may take jurisdiction by a pro- 
ceeding somewhat in the nature of an appeal or right of review. 
Laws 1911, Chap. 238, § 33; Gen. Stat. 1915, § 8361.” 

It should, therefore, be perfectly clear that if defendant was 
a one-city utility, whose gas rates and charges were within the 
P.U.R.1928C. 32 
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primary jurisdiction of the governing body of the city of Hutch- 
inson, the proper course for the city was to have had a proceed- 
ing instituted before itself in its governmental capacity and to 
have given a hearing to all concerned, including the gas company, 
and then promulgate a schedule of rates to be observed by the 
gas company. If the gas company felt aggrieved, it could in- 
voke its statutory right under §$ 3 and 33 of the Utilities Act 
(R. S. 66—104, 66—133), and apply to the Publie Service 
Commission for relief; and, failing there, it could, of course, in- 
voke whatever judicial redress might be available to it under 
the guaranty of State and Federal Constitutions. If the gas 
company had not invoked a review by the Public Service Com- 
mission or had failed before that tribunal, its compliance with 
the rates imposed by the city could have been enforced by man- 
damus. State v. Parsons Street R. & Electrical Co. 81 Kan. 
430, 105 Pac. 704, 28 L.R.A.(N.S.) 1082; State ex rel. Daw- 
son v. Chicago, B. & Q. R. Co. 85 Kan. 649, 118 Pae. 872. 

But we can hardly fail to note that in the collateral litigation, 
No. 27,945, Hutchinson Gas Company v. Public Service Com- 
mission, now pending before this court, the city of Hutchinson 
did not attempt to invoke its alleged “exclusive original jurisdic- 
tion in the matter of rates to be charged” by the defendant gas 
company. It began by filing with the Public Service Commis- 
sion a complaint against the gas company charging that the gas 
rates were excessive, ete., and praying that the service charge of 
75 cents per month be abolished or reduced to 25 cents, and for 
an order “reducing the gas charge and rates to be exacted from 
domestic consumers in a sum not exceeding 35 cents per thou- 
sand cubie feet for gas metered and sold to such domestic con- 
sumers and to this complainant.” 

[1] It will thus be seen that if the city of Hutchinson had 
the original jurisdiction over gas rates in that city, it has not 
exercised that jurisdiction. In this case it merely brushed aside 
the whole Publie Utilities Act and all that had already been un- 
dertaken by the Public Service Commission pursuant to a com- 
plaint lodged with that tribunal by this plaintiff, as well as all 
that had been considered and judicially determined by the dis- 
trict court of Shawnee county concerning valuations, income, ex- 
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pense, and the many pertinent and incidental matters which en- 
ter into a just and compensatory schedule of gas rates, sought 
by ill-advised injunctive interference to prevent this defendant 
from exercising its constitutional right to name rates of its own 
making untii they are annulled and superseded by other lawful 
rates prescribed by proper authority. To give judicial sanction 
to such a maneuver would be a denial of due process of law in its 
most vexatious form, since the right of a utility company to pre- 
scribe and collect proper rates of its own making under such cir- 
cumstances is thoroughly established. 

In Emporia Teleph. Co. v. Public Utilities Commission, 97 
Kan. 136, P.U.R.1916B, 987, 154 Pace. 262, it was held: 

“Where a court having jurisdiction determines that a rate 
fixed by the statute and approved by the Utilities Commission 
is confiseatory, the utility is left free to operate under such rate 
as it may establish until a new one has been fixed by the Com- 
mission.” Syl. par. 5. 

In Hutchinson v. Southwestern Bell Teleph. Co. 109 Kan. 
545, 200 Pae. 301, it was held: 

“Where rates fixed by the Utilities Commission for the services 
of a-telephone company are adjudged to be confiscatory and are 
set aside by a court of competent jurisdiction, the telephone com- 
pany may then promulgate rates of its own which will be deemed 
to be legal rates under which it may operate until such rates are 
found to be unreasonable and excessive, or until other rates are 
fixed by the Utilities Commission as the statute prescribes, and 
the rates so promulgated by the telephone company may not be 
enjoined by the courts until action thereon has been taken by the 
Utilities Commission.” Syl. par. 1. 

In the case just cited, this same plaintiff sought by injunctive 
proceedings to prevent a public utility from exercising its corpo- 
rate right to prescribe rates for its services when for the time be- 
ing all the rates prescribed by proper authority had been judi- 
cially determined to be noneompensatory. This court said: 

“The telephone company was required to carry on and give 
service to its subscribers. It was not required to serve the pub- 


lie at rates that were noncompensatory. When the rates fixed by 


authority of law were set aside it had the right, and indeed it 
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may be said it was its duty, to put in reasonable, compensatory 
rates and continue the service to the public. Having a legal right 
to put in a rate, those promulgated must be deemed to be author- 
itative until they are set aside by proper authority. For the time 
being these rates are as binding on its subscribers as if they had 
been allowed by the Commission. If parties interested deem 
them to be unreasonable and excessive, the law affords them a 
remedy and has provided a tribunal before which questions of 
that kind are investigated and determined. Upon promulgation 
of the increased rates any complaining subscriber could have ap- 
plied to the Publie Utilities Commission, the only tribunal which 
has authority to revise and establish rates, to have the reason- 
ableness of the rates fixed by the company determined. That 
this was the only proper course was decided in Emporia Teleph. 
Co. v. Public Utilities Commission, 97 Kan. 156, 154 Pac. 262, 
and since the consideration and decision of the question in that 
case there is little room or necessity for further discussion.” 109 
Kan. at p. 549 (200 Pae. 303). 

In State v. Independence Gas Co. 102 Kan. 712, 716, 172 
Pac. 713, 715, it was said: 

“When the Federal Court enjoined the rates that were in ef: 
fect on January 1, 1911, and enjoined the rates that the Public 
Utilities Commission put into effect on December 10, 1915, there 
were no legal rates that could be collected by the receiver of the 
Kansas Natural Gas Company. In order to serve the public, 
the receiver was then compelled to put into effect rates of his 
own; that he did.” 

In the still later case of Coffeyville Gas & Fuel Co. v. Public 
Utilities Commission, 116 Kan, 165, P.U.R.1924E, 87, 98, 225 
Pac. 1036, it was said: 

“Ordinarily when a rate is set aside by a competent court the 
utility is at liberty to promulgate a rate of its own, which should 
be deemed a legal rate until a different one is authorized and es- 
tablished by the Commission. Hutchinson v. Southwestern Bell 
Teleph. Co. 109 Kan. 545, 200 Pac. 301. This case is in a 
somewhat different attitude. The application of the company 
was for a rate higher than 60 cents. Instead of allowing an in- 
ereased rate the Commission ordered a reduction to 50 cents. 
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The order for a 50-cent rate has been found to be invalid, and the 
order being a nullity, it left in force the 60-cent rate under which 
the company was operating when the order was made. That 
was the view taken by this court when the company was restrained 
during the pendency of the appeal from charging more than 
the rate authorized by the Commission, and which was in force 
when the invalid order of reduction was made. Whether that 
rate is too high or too low at the present time is a question for 
the Commission to determine upon application of either party.” 

In view of these well-considered precedents, the defendant had 
a right to publish and promulgate reasonable gas rates and serv- 
ice charges in Hutchinson after the invalidity of the rates of 
1920 and 1926 prescribed by the Commission was adjudicated. 
Nor is this right necessarily affected by the fact that the Shawnee 
county judgment has been appealed to this court. No effort was 
made to secure from the Shawnee county district court, nor from 
this court, an order impounding the margin of increase which 
the defendant proposed to exact during the pendency of the liti- 
gation on appeal, nor was a bond demanded of the defendant for 
the refunding of such margin of increased rates if in the pend- 
ing appeal it should be determined that the rates prescribed by 
the Public Service Commission were just and compensatory and 
that the judgment of the district court to the contrary should be 
set aside. And yet such orders of impounding and such bonds 
for refunding challenged exactions by public service companies 
are not a novelty in this jurisdiction. In Hutchinson v. South- 
western Bell Teleph. Co. 109 Kan. 545, 549, 200 Pac. 301, a 
bond for $100,000 was exacted from the telephone company con- 
ditioned that it would refund the excess, if any, over the lawful 
rates which should finally be adjudicated. 

In the recent case of AXtna Insurance Co. v. Travis, 124 Kan. 
350, 259 Pac. 1068, where the validity of certain insurance rate 
reductions made by the superintendent of insurance were the 
subject of litigation, the trial court ordered the difference be- 
tween the old rates and the new to be impounded pending the 
determination of the action. On appeal this court continued 
in effect the impounding order until we disposed of the ease; and 
preliminary to a further appeal to the United States Supreme 
P.U.R.1928C. 
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Court, a bond was exacted from the insurance companies to se- 
cure the return of the excess premiums collected in the event the 
litigation should be decided adversely to the insurance com- 
panies by the court of last resort. 

In State ex rel. Dawson v. Atchison, T. & S. F. R. Co. 87 Kan. 
348, 125 Pae. 98, an original action was brought in this court 
to compel railway companies and certain other corporations to 
perform certain more or less onerous duties concerning the in- 
spection of grain and to serve as collectors of inspection fees ex- 
acted bv the state. Pending a determination of the constitution- 
ality of the statute, this court made an order that the fees be col- 
lected and the money impounded with the clerk of this court. 
Eventually defendants prevailed and the impounded funds were 
returned to the parties concerned. See Clerk’s App. Docket M. 
M. 298 et seq. 

Another instructive instance where this procedure was fol- 


” 
D> 


lowed was in State ex rel. Brewster v. Cumiskey, 97 Kan. 34 
155 Pac. 47, where resistance was made to certain oil inspection 
fees on the ground that thev were greatly in excess of the legiti- 
mate cost of inspection, thus constituting an unconstitutional 
tax burden on the oil industry. This court ordered the disputed 
fees impounded in the hands ef the state treasurer as special cus- 
todian on condition that if defendants should prevail in the liti- 
gation the fees should be returned to them and otherwise the 
money should become treasury funds under the law. See Clerk's 
Journal U. U. 570, 571. The fees were held invalid and the 
money returned to the parties concerned. State ex rel. Brew- 
ster v. Cumiskey, supra, page 353 (155 Pac. 47). 

We mention these precedents because of the discouraging note 
in appellee’s brief in reference to what it conceives to be the im- 
practical state of the law touching the rights of the public where 
officially prescribed utility rates are adjudged to be invalid. Ap- 
pellee refers to the long interval before just and proper new 
rates can be lawfully put into effect, during which time any 
rates the utility sees fit to impose may be exacted. As to such 
situation, we can only remark that this court cannot function 
both as court and counsel. But why should it take “approximate- 
ly a year” to secure a new hearing and order from the Publie 
P.U.R.1928C. 
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Service Commission after its prior order has been held confisca- 
tory or noncompensatory? Why should it take more than half 
a day? All the facts will have already been ascertained. The 
date already gathered by the Commission and the facts estab- 
lished in court proving the old rates too low will be at hand, and 
an approximately correct rate can be deduced therefrom by a 
simple mathematical computation. It is practically impossible 
to prove by figures that a utility rate is unprofitable without also 
having at hand the data on which a prima facie fair rate can 
likewise be ascertained as well as what would be an excessive 
rate. And it is because of this obvious fact that by constitution- 
al provision in Virginia and Oklahoma it is provided that when- 
ever a court of competent jurisdiction shall determine that an 
officially prescribed utility rate is too low, it is the same court’s 
duty to prescribe a reasonable rate from the facts already ascer- 
tained in the litigation. See Constitution of Virginia, § 156 
(g); Virginia Code of 1924; Constitution of Oklahoma, art. 9, § 
23; Comp. Okla. Stats. Ann. 1921. 

Without such constitutional sanction the tying of judicial and 
legislative power in one branch of government would of course 
be impossible; and the courts in general have scrupulously re- 
frained from every appearance of exercis‘1g rate-making (legis- 
lative) power. And yet it is possible that in this commendable 
policy of keeping strictly within the proper limits of judicial 
power the courts have actually leaned backwards. Courts do not 
hesitate at the instance of a utility company to inquire into the 
facts which underline the whole fabric of rate-making and de- 
cide on proper occasion that an officially prescribed rate for gas, 
water, light, etc., is too low, and enjoin its enforcement. Noth- 
ing morecommon. But that is only one side of the shield. Should 
not such exercise of judicial power on proper occasion be sim- 
ilarly invoked to enjoin utility rates which are unreasonably 
high? It is the statutory duty of a public utility company to ex- 
act no other rates for its services than those which are reason- 
able and just. The statute reads: 

“66—107. Every common carrier and public utility governed 
by the provisions of this act shall be required to furnish reason- 


ably efficient and sufficient service, joint service, and facilities 
P.U.R.1928C. 
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for the use of any and all products or services rendered, fur- 
nished, supplied or produced by such public utility or common 
carrier and to establish just and reasonable rates, joint rates, 
fares, tolls, charges and exactions and to make just and reason- 
able rules, classifications, and regulations; and every unjust or 
unreasonable discriminatory or unduly preferential rule or regu- 
lation, classification, rate, joint rate, fare, toll or charge demand- 
ed, exacted, or received is prohibited and hereby declared to be 
unlawful and void.” 

“66—139. The Commission may compel compliance with 
the provisions of this act . . . by proceeding in mandamus, 
injunction or other appropriate civil remedies. 

“66—140. The rights and remedies given by this act shall 
be construed as cumulative of all other laws in force in this state 
relating to common carriers and public utilities, and shall not 
repeal any other remedies or rights now existing in this state for 
the enforcement of the duties and obligations of public utilities.” 

[2] It is, therefore apparent, that while the courts of this 
state have no power to make rates to be observed by public util- 
ities, they do have judicial power not only to protect the utilities 
from officially imposed confiscatory rates, but likewise to prevent 
these utility companies from exacting rates which are excessive 
under the above-quoted statute and the procedure just cited for 
its enforcement. In New York v. Bronx Gas & E. Co. 113 Mise. 
166, P.U.R.1921B, 481, 184 N. Y. Supp. 658, this situation was 
presented. By statute the gas rates in New York city had been 
fixed at $1 per 1,000 cubic feet to private consumers and at 75 
cents per 1,000 cubie feet to the city itself. The gas company 
brought an action to enjoin the Public Service Commission and 
other officials from enforcing those statutory rates on the ground 
that they were confiscatory. A restraining order was issued 
pendente lite at the behest of the gas company, and for some time 
thereafter the gas company exacted rates of its own making— 
$1.50 to private consumers and $1 to the city. There was a good 
deal of delay before the cause came to trial on its merits, and 
eventually the company promulgated a new and further advanced 
schedule of rates, $1.75 per 1,000 cubic feet to all consumers both 
public and private. Then the city and various consumers brought 
P.U.R.1928C. 
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suit to enjoin the latest proposed rates. On the hearing the court 
made use of the evidence already in its possession pursuant to 
which it had issued the restraining order against the statutory 
rates, as well as other data submitted to it, and held that the 
latest proposed schedule of rates was unreasonable and excessive. 
And while acknowledging that rate-making is a legislative and 
pot a judicial function and that the judiciary have no authority 
to fix rates to be charged by a gas company, nevertheless the court 
granted the injunction. 

In Union P. R. Co. v. Publie Utilities Commission, 95 Kan. 
604, 615, P.U.R.1915D, 377, 386, 148 Pac. 667, 670, it was 
said: 

“It will be noted that the judicial consideration of a freight 
rate case shall be tried and determined like a case in equity, and 
that unreasonable, unjust, oppressive, or unlawful rates may be 
annulled. Without any statute, a Kansas district court, holding 
as it does almost the full judicial power of this state both at law 
and in equity, could prevent the imposition of any such improper 
rates.” 

[38-5] And so in this litigious warfare between the Hutchin- 
son Gas Company and its patrons in the matter of rates and serv- 
ice, it seems clear that without trenching upon nonjudicial pow- 
er a court of competent jurisdiction may properly enjoin exces- 
sive rates exacted by a utility quite as readily as it enjoins con- 
fisecatory rates imposed on the utility by official dictation. 

But a clash of judicial authority must be avoided. Generally 
speaking, it is only through the exercise of its equitable powers 
that a court takes judicial cognizance of a controversy over util- 
ities rates; and by all the rules of equity procedure, the court 
which first obtains jurisdiction of the controversy not only re- 
tains that jurisdiction until it has determined it, but that court 
draws to itself all collateral and incidental controversies which 
if left outside of its judicial control would handicap it in giving 
full justice and permanent relief to the parties, or permit its 
final judgment to be frustrated in whole or in part by collateral 
litigation in another forum. Another highly practical reason 
for this attitude would be the intolerable burden of expense to 
the litigants, if these rate cases had to be tried de novo and in. 
P.U.R.1928C. 
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extenso before two different courts, one to determine whether the 
rates were too low, and another to determine whether they were 
too high. And if two independent courts of equity could pull 
and haul simultaneously at the complicated accounts of a modern 
utility corporation, with the protracted unraveling, classifying, 
and dissecting of its receipts and disbursements, why might not 
three or four courts lay hands contemporaneously on the subject. 
In this case, the assumption of jurisdiction by the Reno county 
district court, if properly exercised, nullifies to a certain extent 
the work of court, counsel, and litigants in the Shawnee county 
district court, and would or might measurably limit the jurisdie- 
tion of this court to review the judgment of that court. More- 
over, with just as tenable ground as that of the Reno county dis- 
trict court, the district courts of Harvey county and of Sedg- 
wick county, where the other chapters of this gas rate controversy 
had their inception, might similarly take jurisdiction of the com- 
plex tissue of facts underlying this gas rate structure and reach 
conclusions contlicting with those of the Reno county district 
court. Time was when such unseemly conflicts of jurisdiction 
occurred. But the good sense of the judiciary has relegated suci 
conditions to the limbo of antiquity. 

In Ewing v. Mallison, 65 Kan. 484, 488, 70 Pae. 369, 370 
(93 Am. St. Rep. 209), it was said: 

“Tt is a principle of universal application, essential to the or- 
derly administration of justice, in order to avoid conflict between 
tiibunals of coequal authority, that the court first acquiring Ju- 
risdiction shall be allowed to pursue it to the end, to the exelu- 
sion of others; and that it will not permit its jurisdiction to be 
impaired or subverted by a resort to some other tribunal.” 

In Juhlin v. Hutchings, 90 Kan. 618, 135 Pac. 598, it was 
said: 

“In such case the general rule is, as between courts of concur- 
rent jurisdiction, that the court first acquiring jurisdiction may 
draw to itself all the issues between the parties which fairly in- 
here in the action before it and may enjoin other courts from in- 
terfering therewith during the pendency of the action.” Syl. 
par. 4. 

In 15 C. J. 1134-1136, 1138, it is said: 

P.U.R.1928C. 
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“Where two actions between the same parties, on the same sub- 
ject, and to test the same rights, are brought in different courts 
having concurrent jurisdiction, the court which first acquires ju- 
risdiction, its power being adequate to the administration of 
complete justice, retains its jurisdiction and may dispose of the 
whole controversy, and no court of co-ordinate power is at liberty 
to interfere with its action. This rule rests upon comity and 
the necessity of avoiding conflict in the execution of judgments 
by independent courts, and is a necessary one because any other 
rule would unavoidably lead to perpetual collision and be pro- 
ductive of most calamitous results. . . . 

“In order that the rule may be applicable, the action should be 
between the same parties, seeking on the one hand, and oppos- 
ing on the other, the same remedy, and should relate to the same 
question. It is also necessary that the court first obtaining ju- 
risdiction should be in a position to determine the whole contro- 
versy and to settle all the rights of the parties.” 

The Shawnee county district court having first acquired juris- 
diction was in a position, and with all the facts at hand, to re- 
strain the exaction of excessive rates by the Hutchinson Gas 
Company in the interim when it is privileged to collect gas rates 
of its own making. And if the technical point be raised that the 
Shawnee county lawsuit was between the Hutchinson Gas Com- 
pany and the Public Service Commission, while this lawsuit is 
between the city of Hutchinson and the Hutchinson Gas Com- 
pany, a rigid adherence to that sort of technicality would sum- 
narily turn this plaintiff entirely out of court, for its petition 
does not even allege that it is a customer of the gas company, and 
except as authorized by statute to prosecute complaints against 
utilities before the Public Service Commission with the implied 
authority to resort to the courts to enforce or correct whatever 
orders the Commission may issue, the city does not possess the 
power to institute litigation over those rates. The power and 
duty to protect the public in the matter of such rates are vested in 
the Commission, not in the city, as was pointed out in the Win- 
field Case (111 Kan. 580, P.U.R.1922E, 791, 207 Pae. 813). 

It may also be suggested that the litigation in the Shawnee 
county district court had terminated before this action was be- 
P.U.R.1928C. 
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gun; but it was only conditionally terminated. By appeal ju- 
risdiction of the cause and all its incidents passed to this court, 
where it may be affirmed, reversed, modified, or remanded for 
further proceedings. Furthermore, and this point should not 
be lost sight of, the Utilities Act dees not contemplate that util- 
ity rate regulation shall be a matter of justiciable concern until 
the rates have been filed and approved, disapproved, or altered 
by the Public Service Commission (or by the city government 
serving as a rate-making body for a one-city utility under R. S. 
66—104), and judicial countenance of litigation over utilities’ 
rates is predicated on the assumption that the rate-making body 
has had a fair opportunity to consider, approve, or disapprove 
those rates antecedent to the litigation. And the right of the 
utility to exact ad interim rates is merely an incidental conse- 
quence pertaining to that litigation, in no wise dependent on the 
forbearance of some other court to interfere therewith by new 
and independent litigation. Apparently it was the same court in 
New York which enjoined the statutory gas rates which there- 
after enjoined the ad interim excessive rates self-made by the gas 
company. New York v. Bronx Gas & E. Co. supra. According 
to our procedural methods, any complaint against the excessive 
ad interim rates should have been brought in the court whose rul- 
ings had rendered possible the making of those rates, which was, 
of course, the Shawnee county district court. 

To conclude: When a gas rate prescribed by official author- 
ity has been set aside as noncompensatory by a court of compe- 
tent jurisdiction, the utility company may prescribe and collect 
reasonable rates of its own making until other lawful rates are 
promulgated by official authority; and the ad interim rates pre- 
scribed by the utility company cannot be summarily enjoined by 
another district court in independent proceedings, although by 
proper ancillary proceedings the court which enjoined the offi- 
cially prescribed rates as being too low may similarly enjoin the 
ad interim rates prescribed by the utility company if they are 
shown to be excessively high. Whether the Supreme Court could 
enjoin excessive ad interim rates as an incident to its appellate 
jurisdiction, pending its determination of the cause appealed or 
until the Public Service Commission had an opportunity to pass 
P.U.R.1928C, 
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on the ad interim rates, is a question which must be deferred un- 
til a proper case of that sort is presented. 

The judgment of the district court is reversed and the cause 
remanded, with instructions to sustain defendant’s motion to dis- 
miss the action. 





PENNSYLVANIA SUPERIOR COURT, 


BOROUGH OF CLARKS SUMMIT 
Vv. 
PUBLIC SERVICE COMMISSION, 
[No. 336.] 
(— Pa. Super. Ct. —.) 


Service — Extensions — Stipulation to bear loss — Water utility. 

A stipulation by a water utility seeking a certificate for an exten- 
sion into unprofitable territory, to the effect that it will not include 
the cost of such construction in the rate base of the plant serving present 
consumers but will absorb any deficits accruing from operation thereof 
in its own profits, is incompetent evidence in view of the legal right of 
a utility to earn a fair return on its investment, and a Commission 
order approving such extension which is materially affected by such evi- 
dence should be reversed. 


Return — Right to earn — Revenue as a whole. 

Discussion of the right of a public utility company to a return 
upon all of its property used in the public service notwithstanding the 
policy of a Commission of keeping the rate in part of the territory 
commensurate with the cost of rendering the service therein, p. 513. 

Constitutional law — Police power — Contracts limiting return, 

Statement that a stipulation of a water utility that it will not 
include certain property in its rate base and will absorb operating de- 
ficiencies in its profit must yield to the right of the state to regulate 
rates under its police power so as to give a fair return on all prop- 
erty used in the public service, p. 513. 


[March 2, 1928.] 
Appa. by borough from order of Public Service Commission 
approving an application of a water utility to extend service to 
certain territory; order reversed and remanded. 


Gawthrop, J.: The Clarks Summit Water Company applied 


P.U.R.1928C. 
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to the Public Service Commission for permission to extend its 
service out from the borough of Clarks Summit and Clarks 
Green, where it now supplies water to approximately seven hun- 
dred wonty customers, for a distance of approximately two miles 
into the vi lage of Wave rly. To this application the borough of 
Clarks Bueneit and Clarks Green and the Waverly Water com- 
pany filed protests. The Waverly Water Company holds a cer- 

ficate of the Commission authorizing it to supply water in a 
ortion of the village of Waverly. After filing its protest against 
he application of the Clarks Summit Water Company for an ex- 
tension, the Waverly Company applied to the Commission for 
permission to supply water in the remaining portion of the vil- 
lage of Waverly. As to the portion of the village of Waverly not 
now covered by the certificate of the Waverly Water Company 
the two applications overlap, but the application of the Clarks 
Summit Water Company also includes the section lying between 


iiiil 


I 
i 
t 
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its own territory and the village of Waverly, which is not inelud- 
ed in the application of the Waverly Company. The principal 
ground on which the boroughs of Clarks Summit and Clarks 
Green protested the application of the Clarks Summit Water 

mpany was that the extension Bin in all probability, be un- 
protitable to the company and create a deficit, which would re- 
sult in increased rates to the consumers within said boroughs. 


After hearings were held, and arguments were made by counsel 
Qo, 


for the respective parties on July 11, 1927, the Clarks Summit 
Water Company filed on August 15, 1927, a stipulation, signed 
by its president providing that: “The applicant agrees for itself, 
its successors and assignees, that if the present application is ap- 
proved by the Public Service Commission it will not in any pro- 
ceeding involving rates charged in those two boroughs base its 
claims for rates upon the investment made or expenses required 
by construction or operation of facilities for.service to the terri- 
tory covered by the present application. If the return upon the 
investment made in the territory here involved should be less 
than a reasonable return the applicant agrees that such loss will 
be met from its net profit and will not be used as a basis for 
charging in the boroughs of Clarks Summit and Clarks Green 
rates higher than would otherwise be necessary, it being the in- 
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tent and purpose of this representation that all capital expendi- 
tures made for service in this territory should be excluded from 
the rate base and all operating expenses excluded from the op- 
erating expenses upon which rates in the two boroughs are based.” 
On the day of the filing of this stipulation the Commission filed 
a report and order, setting forth that after hearing and full in- 
vestigation, “and it appearing that the Clarks Summit Water 
Company has by stipulation and agreement of record agreed 
that all capital expenditures made and required by the construc- 
tion or operation of the facilities for service in the territory cov- 
ered by this application should be excluded from the rate base 
and operating expenses upon which any future proceedings be- 
fore the Commission, involving rates for service in the borough 
of Clarks Summit and Clarks Green are submitted for determi- 
nation; the Commission finds and determines that the approval 
of the application and the issuance of a certificate of public con- 
venience in evidence thereof is necessary and proper for the 
service, accommodation, and safety of the public.” The order 
was that a certificate of public convenience be issued evidencing 
the Commission's approval of the “additional right, power, and 
privilege as above determined.” From this order the borough of 
Clarks Summit and the Waverly Water Company have taken 
separate appeals. As the appeals were argued together and raise 
the same questions, they will be considered in one opinion. 

It appears by the record that a few families living along the 
route of the improved state highway running from Clarks Green 
to Waverly desire to be served by the Clarks Summit Water 
Company. Some of them appeared before the Commission and 
testified that they had examined the facilities of the Waverly 
Company and did not consider them of such dependability that 
they cared to rely upon them for water supply. There was evi- 
dence that the district between Waverly and the borough of 
Clarks Green is not fully developed at present, but that it is ex- 
pected to develop so that the demand for water will increase. 
The cost of laying the main from Clarks Green to Waverly vil- 
lage, exclusive of extensions into the side streets and exclusive ot 
connections with the consumer, or for fire hydrants, as estimated 
by Mr. Young, the secretary and treasurer of the Clarks Summi: 
P.U.R.1928C 
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Water Company, will be at least $21,500. To this the witness 
added certain other items increasing the total original cost value 
of present contemplated extensions to at least $22,700. It is 
conceded that in order to give adequate service to Waverly village 
about $7,500 in addition will have to be spent upon a stand pipe 
or reservoir at Clarks Summit. There was no estimate as to 
what part of the cost of the stand pipe should be allocated to the 
Waverly extension. Witnesses for the protestants estimated the 
cost of laying the main above described at between $30 and $40. 
Mr. Young estimated the total number of new consumers which 
his company would have at the beginning would be thirty houses 
and one school house. The company proposes to charge such con- 
sumers the rate that it now charges consumers in the two bor- 
oughs. The flat rate for the ordinary house in the two boroughs 
is $28.60 per year. Based on this rate the receipts from the 
houses would be $858 per year. Mr. Young thought that he 
could bring the gross receipts from new customers up to $1,500. 
Counsel for the Commission admit that even this return would 
be manifestly inadequate to provide for operating expenses and 
a reasonable return upon the proposed new investment. In Oc- 
tcber, 1926, the Commission filed a report involving the rates of 
the Clarks Summit Water Company to its consumers in the two 
boroughs. The fair value of the company’s plant as of January 
1, 1925, was fixed at $100,000 and a schedule of rates was al- 
lowed which would yield a gross annual revenue of $18,000, that 
is, 18 per cent upon its valuation. Upon an increased value of 
$22,700, the company should receive on the basis of a return of 
18 per cent $4,086, and upon a basis of 10 per cent $2,270. 
When Mr. Young was asked to state from what source the com- 
pany expected to recoup itself for the deficiency in revenue re- 
sulting from the proposed extension, he answered that it would 
have to be made up out of the profits of the company. There 
was no evidence, however, that the company had any net profits. 
It was conceded by the company, and it is conceded by counsel 
for the Commission, that at the time of the hearing the quality 
of the company’s service in the two boroughs was such that con- 
siderable improvements and extensions to its plant were neces- 
sary or desirable. The reason assigned by the company for desir- 
1'.U.R.1928C. 
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ing to make the proposed extension of its lines was that it was 
necessary for it to issue bonds and stock to finance necessary gen- 
eral extensions and improvements to its service in the two bor- 
oughs, and that it could sell these obligations to prospective pa- 
trons living along the route of the proposed extension, if the cer- 
tifieate is granted. It is stated in the brief filed in behalf of the 
Commission that the situation before it was that “the company 
could not make necessary improvements in its service in its pres- 
ent territory unless it made this unprofitable extension and was 
apparently willing to bear this loss itself instead of recouping it 
from its present patrons,” and that “in this situation the Com- 
mission decided that the wishes of the proposed consumers should 
be respected, but that, in order to protect the patrons of the two 
boroughs, a more definite statement should be made by the com- 
pany respecting the method dealing with the probable loss. The 
president of the company then filed with the Commission a state- 
ment on behalf of the company, agreeing that it would bear any 
loss from this extension out of its net profit, and that in any sub- 


_sequent rate case involving its charges in the two boroughs, the 


capital expenditure made for services in this territory should be 
excluded from the rate base,” ete., and that “thereupon the Com- 
mission issued a certificate of public convenience evidencing its 
approval of the application.” While the Commission has found 
that the granting of the application was necessary and proper 
for the service, accommodation, convenience, and safety of the 
publie and we cannot say that there is no competent evidence to 
support this finding, the conclusion is irresistible that the order 
was based in part at least upon the provision in the stipulation 
that the capital expenditures made for service in the territory 
covered by the Waverly extension should be excluded from the 
rate base upon which rates in the two boroughs shall be based in 
the future. In our view the stipulation filed was incompetent 
evidence which materially affected the determination of the 
Commission and an order which rests upon any such ground is 
not in conformity with law. However commendable the policy 
of the Commission of keeping the rates in the two boroughs com- 
mensurate with the cost of rendering the service therein, such 
policy must yield whenever it cannot be maintained without de- 
P.U.R.1928C. 33 
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priving the utility of its right to charge a rate which will pro- 
duce a revenue which will yield a reasonable return upon all its 
property used in the publie service. If a reasonable return on 
all its property so used cannot be obtained by a schedule of rates 
which varies according to the cost of service in different districts, 
it may become the duty of the Commission to allow a general in- 
crease in rates based upon a fair return on all the property used 
in the public service. In such a contingency the result in this 
case would be that the stipulation must yield to the right of the 
Commonwealth to regulate rates under its police power. Foltz v. 
Public Service Commission, 73 Pa. Super. Ct. 24. Although 
it is manifest that the Commission was satisfied that the proposed 
extension would be operated at a considerable loss to the company 
in the beginning, and it is doubtful whether the certificate of 
public convenience would have been granted if the company had 
not filed the stipulation, we cannot be sure that it would have 
been refused. In the circumstances we do not pass at this time 
upon the reasonableness of the order based on the competent evi- 
dence in the record, but reverse the order and remand the record 
to the Commission with directions to reconsider the matter and 
make such order as shall be reasonable and in conformity with 
law. 





WISCONSIN SUPREME COURT. 


J. GREENEBAUM TANNING COMPANY 
v. 
RAILROAD COMMISSION OF WISCONSIN et al. 
(— Wis. —, 217 N. W. 282.) 


Procedure — Collateral attack on Commission rate order — Water 
utility. 

1. A Commission order advancing the rates for water supplied by 
one city to another cannot be collaterally attacked by a customer of 
the purchasing city, in a suit to enjoin the operation of another Com- 
mission order fixing the rates for service to consumers in that city, p. 
515. 
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Injunction — Temporary restraining order — Balance of detriment — 
Water rates. 

2. The denial of a temporary injunction to a plaintiff who suffers 
thereby only the inconvenience of paying an alleged excessive water 
rate to a city under protest, and subject to subsequent review, as com- 
pared with the wide loss of additional revenue to the city or at least 
a serious burden on its collections for a considerable time if the re- 
straining order should issue, is a valid exercise of the sound discretion 
of the trial court, p. 516. 


[January 10, 1928.] 


Apprat from an order of a circuit county court denying an in- 
junction against the operation of an order of the Railroad Com- 
mission increasing water rates; order of circuit county court af- 
firmed. 

Injunction. This action is brought to review an order of the 
Railroad Commission dated January 12, 1927, fixing certain 
rates upon which the city of North Milwaukee should supply its 
customers with water and to enjoin, pending the action, the en- 
forcement of the rates prescribed by the order of January 12, 
1927. There was no answer by the defendant city. The Rail- 
road Commission answered. Upon the amended complaint and 
the answers thereto, the plaintiff moved on February 5, 1927, 
for a temporary restraining order. The motion was denied, and, 
from the order entered, plaintiff appeals. 

Appearances: Lamfrom, Tighe, Engelhard & Peck, of Mil- 
waukee (Leon B. Lamfrom, of Milwaukee, of counsel), for ap- 
pellant; John W. Reynolds, Atterney General, and Suel O. Ar- 
nold, Assistant Attorney General, for Railroad Commission of 
Wisconsin; Harrington & Roller, of Milwaukee, for city of 
North Milwaukee. 


Rosenberry, J.: [1] It appears that the city of North Mil- 
waukee, formerly the village of North Milwaukee, has since 1902 
been supplied with water for its distribution system by the city 
of Milwaukee at the agreed compensation of 6 cents per 100 
cubic feet. The arrangement between the city of Milwaukee 
and the village now city of North Milwaukee was never reduced 
to a formal written contract, but no significance is attached to 
that fact. It appears from the pleadings that on December 9, 

926, the Railroad Commission made an order fixing the com- 
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pensation at 10 cents per 100 cubic feet instead of 6 cents, and 
thereafter an order readjusting the rates in the city of North 
Milwaukee, of which complaint is made, was entered on Janu- 
ary 12, 1927. The theory upon which the plaintiff claims the 
right to a temporary restraining order is that the order of De- 
cember 9, 1926, fixing the rate to be paid by the city of North 
Milwaukee to the city of Milwaukee is void, and that in any 
event the city of Milwaukee will continue to supply water at the 
6-cent rate until January 1, 1930. Whether the order of De- 
cember 9, 1926, is void is a question not now before us. This ac- 
tion was not begun to review that order. 

[2] Under the statute, the order of January 12, 1927, is a 
valid and subsisting order until set aside in the manner pre- 
scribed by statute, whether the order of December 9th is valid 
or not. The only inconvenience which the plaintiff will suffer by 
reason of not being granted an injunction pending the action is 
that it will have to pay the prescribed rate under protest, which, 
if found to be unlawful, it will have to recover from the city of 
North Milwaukee. On the other hand, if the order of January 
12, 1927, is found to be valid, the city could be deprived of its 
additional revenue or at least it would be rendered very dificult 
of collection. Whether or not a temporary injunction shall issue 
is a matter largely within the discretion of the trial court. Caw- 
ker v. Milwaukee, 133 Wis. 35, 113 N. W. 417; Milwaukee v. 
Gimbel Bros. 130 Wis. 31, 110 N. W. 7. 

It is considered that the trial court did not abuse its discretion 
in denying plaintiff's motion for a temporary injunction. 

The order appealed from is affirmed. 





CALIFORNIA RAILROAD COMMISSION, 


RE CALIFORNIA WATER SERVICE COMPANY. 
[Decision No. 19161, Application No. 13514.] 


Valuation — Ascertainment for issuing securities — Original cost as 
measure. 
1. The actual cost of constructing public utility properties, or if 
such cost is not known, the estimated original cost, giving due regard 
P.U.R.1928C., 
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to the earnings thereof, is the proper basis for the capitalizing of prop- 
erties by authorizing an issue of stocks and bonds for refinancing, even 
though some one has paid more for the property than its actual or 
estimated cost depreciated, p. 524. 

Valuation — Accrued depreciation — Capitalization. 

2. Consideration must be given to depreciation in refinancing exist- 
ing properties, p. 524. 

Valuation — Ascertainment for issuing securities — Reproduction 
cost as measure. 

3. An estimate of what it would cost to reproduce public utility 
properties, whether depreciated or not, is too fanciful to warrant seri- 
ous consideration in a valuation for the purpose of issuing securities 
for refinancing, p. 524. 

Valuation — Ascertainment for issuing securities — Sale price as 
measure, 

4. The amount that a purchaser may have or has agreed to pay 
for public utility properties is too fanciful to warrant serious consid- 
eration in valuing the property for the purpose of issuing securities 
for refinancing, p. 524. 

Security issues — Proportions of stocks and bonds. 

5. The issuance of 5 per cent bonds to the extent of 60 per cent 
of the value of water utility property, 6 per cent cumulative preferred 
stock to the extent of 20 per cent, and common stock to the extent of 
20 per cent, was not considered objectionable, p. 525. 

Security issues — Sale price. 

6. An order authorizing security issues for refinancing water utility 
property provided that the bonds should be sold for not less than 92 
and accrued interest, and the preferred and common stock at not less 
than 90 per cent of par value net to the company, p. 525. 

Consolidation and sale — Property acquired — Freedom from encum- 
brances. 

7. A company seeking authority to acquire public utility properties, 
and to issue securities therefor, must acquire the properties free and 
clear of all encumbrances, p. 525, 

Consolidation and sale — Excessive purchase price. 

8. If it is necessary to pay more for public utility property or 
the stock of several companies to be purchased by a public utility com- 
pany ‘than the capitalization approved by the Commission, the differ- 
ence must be paid by some one other than the public utility company, 
p- 525. 

Security issues — Return on stock — Recapitalization. 

9. To recapitalize operating properties of a water utility on a basis 
so that they can show only a return of 3 or 4 per cent on common stock 
is not in the public interest, p. 526. 

Security issues — Mortgage or deed of trust provision — Proportion 
of bonds. 

10. A provision in a mortgage or deed of trust that additional bonds 
“may be certified by the trustee in amount equal to not exceeding 80 

P.U.R.1928C. 
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per cent of the cash cost or the fair value should be modified so that the 
trustee may not certify bonds in excess of 60 per cent of such cash cost 
or fair value, whichever is less, p. 527. 

[December 23, 1927.] 

Appuication for authority to issue securities and for the ap- 
proval of the sale of public utility securities and properties; ap- 
plication granted in modified form. 

Appearances: McCutchen, Olney, Mannon and Greene, for 
applicants; Arthur H. Garland, Deputy Commissioner of Corpo- 
rations; E. F. Brittan, City Attorney, for city of Bakersfield ; 
Loren A. Butts, City Attorney, for city of Fresno and city of 
Visalia; J. L. Johnson, City Attorney, for city of Stockton. 


By the Commission: 
Second Supplemental Opinion. 


By Decision No. 18084, dated March 21, 1927, as amended, 
the Commission authorized applicants Chico Water Supply 
Company, Port Costa Water Company, Visalia City Water Com- 
pany, Fresno City Water Corporation, Electric Water Company, 
Bakerstield Water Works, and Hermosa-Redondo Water Com- 
pany, to sell and convey their properties to California Water 
Service Company, which was also authorized to acquire the stock 
of said corporations. It also authorized applicant C. B. Jackson 
to sell to the California Water Service Company the business 
and properties comprising the Chico Vecino Water Company 
(unineorporated), the business and properties comprising the 
W. E. White Water Company (unincorporated), a lot at Visalia, 
and all his right, title, and interest in and to the contract dated 
December 7, 1926, between him and Pacifie Gas & Electric Com- 
pany. 

The Commission also authorized Pacifie Gas & Electric Com- 
pany to sell and convey direct to the California Water Service 
Company the properties, businesses, rights, and privileges in- 
cluded in said contract of December 7, 1926, and any amend- 
ments or modifications thereof. 

Subdivision 7 of the order in Decision No. 18084 reads as fol- 
lows: 

“Applicant, California Water Service Company, is hereby au- 
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thorized to issue $2,000,000 par value of common stock and sell 
said $2,000,000 of common stock, together with such additional 
stock (common and/or preferred) and bonds, which the Commis- 
sion may hereafter authorize to be issued for not more than $9,- 
422,475 and use said $9,422,475, or lesser amount, for the pur- 
poses set forth in the foregoing opinion, provided that the Com- 
mission is under no obligation to authorize the issue of securities 
equal in par value to the $9,422,475, or lesser amount, and, pro- 
vided further, that only such part of the $9,422,475, or lesser 
amount, as may hereafter be determined by the Commission, shall 
be charged to fixed capital account.” 

In its petition filed on March 4, 1927, California Water Serv- 
ice Company asked, among other things, permission to issue and 
sell $6,600,000 face value of 5 per cent first mortgage bonds to 
net the company 90 per cent of the face value thereof; $2,150,- 
000 par value of 6 per cent preferred stock to be sold at par less 
a commission of 13 per cent to net the company 87 per cent of the 
par value thereof; and $2,149,300 par value of common stock to 
be sold in such manner as to net the company 75 per cent of the 
par value thereof. 

On October 1, 1927, a second amendment and supplemental 
petition was filed in which California Water Service Company 
seeks permission to purchase the properties of Belvedere Water 
Corporation, which supplies water to the inhabitants of the city 
of Belvedere and vicinity in Los Angeles county; of Petaluma 
Power & Water Company properties, which supplies water to 
the inhabitants of the city of Petaluma and vicinity, Sonoma 
county, and the water system owned by C. B. Jackson, and known 
as the Tuxedo Water Company, which supplies water to the 
inhabitants of a part of the city of Stockton, San Joaquin coun- 
ty. In said supplemental petition California Water Service 
Company, among other things, also requests permission to sell 
and issue the securities for cash, set forth in the amended sup- 
plemental petition filed on March 4, 1927; to issue and deliver 
to the Belvedere Water Corporation in full consideration for its 
properties and assets subject to its liabilities, $1,036,000 of 5-per 
cent first mortgage bonds, $362,000 par value of 6 per cent stock 
and $362,000 par value of common stock. It also asks permis- 
P.U.R.1928C. 
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sion to issue and sell $394,000 of first mortgage 5 per cent bonds 
at 90 per cent of the face value thereof, $133,000 par value of 
6 per cent preferred stock at par, less a commission of 13 per 
cent, and $133,000 of common stock at par, less a commission of 
25 per cent, and use the proceeds obtained from the sale of such 
securities to acquire the entire issue of capital stock and the 
redemption of the outstanding bonds of the Petaluma Power & 
Water Company and purchase the business, franchises, and prop- 
erty comprising the Tuxedo Water Company. It is of record 
that after the acquisition of the stock of the Petaluma Power & 
Water Company, that company, if permitted, will cause its prop- 
erties to be transferred to the California Water Service Com- 
pany. The Belvedere Water Corporation, the Petaluma Pow- 
er & Water Company, as well as C. B. Jackson, request permis- 
sion to sell the properties now owned by them and referred to in 
the second supplemental petition to the California Water Serv- 
ice Company and thereafter to discontinue their respective pub- 
lie utility obligations and service. 

On November 8, 1927, the third amended and supplemental 
petition was filed, in which California Water Service Company 
asks permission to issue $240,000 face value of first mortgage 5 
per cent bonds at 90 per cent of face value and accrued interest, 
$50,000 par value of 6 per cent cumulative preferred stock to 
net the company 87 per cent of par value thereof and $50,000 
par value of common stock at 75 per cent of the par value there- 
of, and use the proceeds to pay the cost of additions and better- 
ments to the following properties: 


California Water Service Company ............cececeeseeeees $232,594.73 
Belvedere Water Corporations ....cccccccssccccccccccseccece 57,614.21 
Petaluma Power & Water Company .......cc.ccccscccscccess 18,021.86 
Tuxedo Water Company (C. B. Jackson) .............-eese0. 6,819.73 

PUREE. See diet ec esse siveeccesistiedesceesesesseedees cave $315,050.53 


The following statement shows in summary form the amount 
of securities which the California Water Service Company asks 
permission to issue: 


(a) $8,270,000 of 5-per cent first mortgage bonds at 90, 


I 668 60s aie cn eatnseienweenc ees $7,443,000.00 

(b) 2,695,000 of 6-per cent preferred stock at 87, netting 2,344,650.00 
(c) 2,694,300 of common stock at 75, netting .......... 2,020,725.00 
Total $13,659,300 $11,808,375.00 


P.U.R.1928C. 
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It is of record that California Water Service Company has 
expended, or will, if authorized by the Commission, expend ap- 
proximately $11,344,000 to acquire the properties mentioned in 
this application. Deducting the $11,344,000 from the proposed 
net yield of the securities ($11,808,375) leaves $464,375 avail- 
able for working capital. Further reference will hereafter be 
made to these matters. 

Appraisals of the properties referred to in this proceeding have 
been made by the Loveland Engineers, Inc., and introduced as 
Exhibits 15-A, 18-B, 13—C, 14, 15, and 16 (for the appraisal 
of the Tuxedo Water Company properties see Application No. 
13848). The Loveland Engineers report the reproduction cost 
new of the properties at $18,396,566 and reproduction cost new 
less depreciation at $16,540,651, and the estimated original cost 
at $13,379,348. These figures do not include the $315,050.53 
alleged by the company to have been expended for additions and 
betterments, nor the $464,375 of working capital which the com- 
pany is providing in its proposed security issue. 

The reproduction cost new, the reproduction cost new less de- 
preciation: and the estimated original cost of the properties is 
segregated by the Loveland Engineers as follows: 





Reproduction Reproduction Estimated 
Item. cost new. cost new less original 
depreciation. cost. 

TGRES cascvecsvcscecvcsces $662,598.00 $662,598.00 $662,598.00 
Physical properties ........ 12,842,904.00  11,178,989.00 9,690,841.00 
yp eee rer ery Cre $13,505,502.00 $11,841,587.00 $10,353,439.00 
Additions to January 1, 1927 50,485.00 50,485.00 50,485.00 
Preliminary expenses ...... 86,000.00 86,000.00 86,000.00 
Organization expenses ...... 276,000.00 276,000.00 276,000.00 
Cost of securing franchises .. 73,500.00 71,500.00 20,345.00 
ioe.) ererr errr 506,000.00 506,000.00 496,000.00 


Cost of acquiring lands and 

searching titles .......... 
Going concern value ........ 
Paving over mains not cut by 


35,598.00 
1,745,000.00 


35,598.00 


1,745,000.00 


1,612,000.00 


166,481.00 
150,000.00 


35,598.00 
1,745,000.00 


166,481.00 
150,000.00 





$16,540,651.00 


315,050.53 


$13,379,348.00 


315,950.53 





ve, ne ME ee 1,802,000.00 

Additional materials and sup- 
SE OPT Or oe re 166,481.00 
Working capital ........... 150,000.00 

Total Loveland 

MORIN ons c.csisponses $18,396,566.00 

Additions and __better- 
RE ee ar eee 315,050.53 
Grand Total ....... $18,711,616.53 


P.U.R.1928C. 


$16,855,701.53 


$13,694,398.53 
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It is of record that the additions and betterments represent the 
amount of moneys expended for such purposes since the date of 
the Loveland appraisals of the properties. It would, therefore, 
appear that the $50,485 which the Loveland Engineers report as 
additions to January 1, 1927, should be eliminated, for the rea- 
son that such additions are included in the $315,050.53. It 
should also be noted that the Loveland Engineers include an al- 
lowance for working capital and materials and supplies. They 
estimate the depreciation reserve calculated on a 6-per ccnt sink- 
ing-fund basis applicable to the original cost of the properties at 
$1,056,745. 

The valuation division of the Commission’s engineering de- 
partment has examined the cost estimates contained in Exhibits 
13—B and 13-C. It estimates the reproduction cost new of the 
properties referred to in Exhibit 13—B at $9,740,049 as com- 
pared with $10,960,871 by the Loveland Engineers. The Com- 
mission's engineers calculated depreciation on a 5-per cent sink- 
ing-fund basis instead of a 6-per cent basis, and also on a straight- 
line basis. The Loveland Engineers report the depreciated re- 
production cost new on a 6-per cent sinking-fund basis at $9,- 
588,091, the Commission’s engineers on a 5-per cent sinking-fund 
basis at $8,246,694 and on a straight-line basis at $7,328,414. 
The estimated historical cost of the properties, contained in Ex- 
hibit 13—C, is estimated by the Commission’s engineers at $7,- 
562,427 and by the Loveland Engineers at $8,316,781. The esti- 
mated historical cost less depreciation is reported by the Love- 
land Engineers on a 6-per cent sinking-fund basis at $7,754,652, 
by the Commission’s engincers on a 5-per cent sinking-fund basis 
at $6,582,246, and on a straight-line basis at $5,838,999. 

C. T. Chenery, president of the California Water Service Com- 
pany, testitied that in his opinion the fair or sound value of the 
properties involved in this application, including the $464,375 
of cash mentioned, is approximately $15,500,000. 

For the year ending October 31, 1927, the California Water 
Service Company reports the operating revenues of the properties 
involved in this proceeding at $1,888,760.16 and the nonoper- 
ating revenues at $9,005.06, making a total of $1,897,765.22. 
The operating expenses, and taxes, exclusive of depreciation and 
P.U.R.1928C. 
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Federal income tax, are reported at $1,031,689.61, leaving net 
operating income of $866,075.61. The $866,075.61 represents 
the amount available for depreciation, interest, amortization of 
debt discount and expense, Federal income tax, dividends, and 
surplus. 

We are not here concerned with the financing of properties to 
be constructed de novo, but rather with the refinancing of prop- 
erties in operation. Some of the properties have been in operation 
prior to, and ever since, March 23, 1912, the effective date of the 
Public Utilities Act. Some of the corporations whose properties 
California Water Service Company seeks permission to acquire, 
have been organized since that date and financed under the Com- 
mission’s supervision. These several utilities have regularly filed 
reports with the Commission and it, from time to time, has been 
called upon to adjust the rates of certain of them and investi- 
gate the service rendered by them. It appears to us that we are, 
in effect, asked to disregard whatever action the Commission may 
have taken as to these properties in the past and proceed to au- 
thorize a capitalization on a basis which will yield an amount of 
money equal to the price which the Federal Water Service Cor- 
poration or its subsidiaries or representatives have agreed to pay 
for the properties. We are told that as the purchaser is a 
“corporation specializing in the operation of water properties, 
buying them and operating them in many states, it would be a 
reasonably fair assumption that, as we were spending our own 
money, we would not pay too much for these properties. In oth- 
er words, thaf we would be in a position to make a fair and in- 
telligent estimate of the value of these properties, and that any 
price that we were willing to pay for them would certainly not 
be an unreasonable price, and would certainly represent at least 
the true value of the properties,—minimum true value. In all 
cases we believe that the value is substantially more. But we 
thought this was a basis on which there could be very little con- 
troversy about financing.” 

In further support of the security issue, we are told that the 
sound value of the properties is $15,500,000 and that the pro- 
posed bond issue is only $8,270,000 or about 60 per cent of the 
sound value; that the interest on such bond issue was earned 
P.U.R.1928C. 
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more than twice, which is regarded as a very favorable showing 
by underwriting syndicates; that the dividend on the preferred 
stock is likewise well protected and that the earnings on the com- 
mon stock are about $4 per share and, therefore, a price of $75 
per share is an adequate consideration to be paid for the common 
stock by the Federal Water Service Corporation. 

C. T. Chenery testified that the common stock could not be 
sold to the general public under their financial program, and 
that the amount of common stock is immaterial, except for one 
reason, which he states as follows: 

“The only reason that the amount of common stock involved 
is important is in the question of the control in the corporation. 
And under the California law I am told preferred stock has equal 
voting power with common. We stand squarely back of this 
financial program, take full responsibility for it, our full credit 
is involved in it, and, therefore, to that extent, we must have full 
voting power to make sure that the financial policies of this cor- 
poration are entirely sound ones. And that is the only reason 
that the question of the amount of common stock issue is of any 
moment to us at all.” 

[1-4] In this connection it should be said that Federal Water 
Service Corporation, or its subsidiary, plan to acquire only the 
common stock of California Water Service Company. The plan 
submitted contemplates that the bonds and preferred stock will 
be sold to the general public and of course to the extent that 
moneys are realized from the sale of such bonds and preferred 
stock, the Federal Company is not providing the moneys nec- 
essary to pay for the properties. In authorizing the issue of 
stocks and bonds the Commission has heretofore held that the 
actual cost of constructing public utility properties, or if such 
cost is not known, the estimated original cost, giving due regard 
te the earnings thereof, is the proper basis for the capitalization 
of the properties. In case of refinancing existing properties, 
consideration must be given to depreciation. To deviate from 
this policy merely because some one has acquired operating pub- 
lic utility property and for some reason has seen fit to pay for 
the property more than its actual or estimated cost depreciated, is 
in our opinion neither sound finance nor in the public interest. 
P.U.R.1928C. 
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We believe that when we are called upon to authorize the issue 
of stock and bonds to refinance public utility properties, we 
should adhere in general to the same principles as are followed 
by us when authorizing the issue of securities to finance prop- 
erties to be constructed anew. An estimate of what it would cost 
to reproduce the properties now, whether depreciated or not, an 
alleged sound value, or even what a purchaser may have or has 
agreed to pay for the properties, are too fanciful to warrant se- 
rious consideration. 

We have determined that the amount of cash which the Cali- 
fornia Water Service Company might be permitted to realize 
through the issue of securities is $9,631,701.53. This amount 
was determined as follows: 


Estimated historical cost by Loveland Engineers: 


DEE BOON, 6.6.60 39:95 0 sic ws win et osinssvaeemmnae $10,353,439.00 
EME, WUOKEME TRING 5 oss ccc cccscccccsces $662,598.00 
og hs ea op AER ETE Te 9,690,841.00 
Baas. OF POET T BOEE oie 6s cikkeieeckessandes 50,485.00 
IE CUI 69 oo. 6 sis. Felco ose cb debs cs eenatons seus 86,000.00 
oi PROTECT ECE CRC TCT Ce ere 276,000.00 
ee i ee er 20,345.00 
WORT SND cc sacra veect owes tWhes ctalbs KebSs eee e's 496,000.00 
Came OF SORE THE SITIED 6.5 nie.0'n occes dice ce cesdcunuce 35,598.00 
NE SU OU ois casa 60 e conte ese cueeeseueus 1,745,000.00 
AGGing waterinls GOA SUpplies ooiis cdccs ieee csscccsin 166,481.00 
WO INS oo ha ctans Kooks CeKencdneseuesvaee senee 150,000.00 
NN Oe a odie aie ie adiceh athe mbatbe ou wire She ask $13,379,348.00 
eR Re A renee rete 315,050.53 
on NOE COCR EE Te ee ee eee eee $13,694,398.53 
Working capital which company provides for in proposed 
security issue in addition to Loveland’s ............... 465,000.00 
PN Pee ee oT RTT E TET Te Tee $14,159,398.53 
Deductions: 
OT ETT et $321,000.00 
Going CONCETM WAIUE «6 42.5 s Ke ccccsccccees 1,745,000.00 
Cost of searching land titles ............. 35,598.00 


Difference between Commission’s engineers’ 
estimate of historical cost and Loveland 


on properties contained in Exhibit 13-C.. 754,354.00 
WE GI Se Sos cticccnsscsu ces ees 465,000.00 
Organization and preliminary expense re- 
cain the, OP ere ere 150,000.00 
Depreciation—6 per cent sinking fund ac- 
cumulation—Loveland ...........eeeee:- 1,056,745.00 
————_ $4, 527,697.00 
$9,631,701.53 


[5-8] We have no objection if 60 per cent of the $9,631,- 
P.U.R.19280. 
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701.53 is obtained through the issue of 5-per cent bonds, 20 per 
cent through the issue of 6-per cent cumulative preferred stock 
and 20 per cent through the issue of common stock. The order 
herein will provide that the bonds shall be sold for not less than 
92 and accrued interest, and the preferred and common stock 
at not less than 90 per cent of par value net to the company. On 
these bases the company to realize $9,631,701.53 would have 
te issue $6,282,000 of bonds, $2,140,100 of preferred and $2,- 
140,200 of common stock. The $2,140,200 of common stock 
includes the $2,000,000 of common stock authorized by Deci- 
sion No. 18084, dated March 21, 1927. It will be noted that 
in determining the amount of securities we have included in the 
cost of properties the materials and supplies and working capital 
included in the Loveland appraisals and also the reported cost of 
additions and betterments. In the second amended petition it 
is recited that securities will be delivered in payment for the 
properties of Belvedere Water Corporation. We will not deter- 
mine the amount of the securities that may be so delivered. The 
order will fix the maximum amount of securities which the Cali- 
fornia Water Service Company may issue and provide that they 
may be sold for cash and such cash used to pay for properties or 
stock or the securities in whole or in part may be delivered in 
payment for all or part of the properties. As a condition prece- 
dent to or concurrently with the issue of the securities the Cali- 
fornia Water Service Company must acquire free and clear of 
all encumbrances all the properties or stock, except the $465,000 
cash for working capital mentioned above, described directly or 
indirectly in this application. For such properties and stock it 
may not pay more than $9,631,710. We realize that accord- 
ing to the record in this proceeding someone has agreed to pay 
more for the properties or stock. If it is necessary to pay more 
than $9,631,710 for the properties or the stock of the several 
companies, the difference between the $9,631,710 and the price 
which the vendors are to receive must be paid by someone other 
than California Water Service Company. 

[9] We reaffirm our opinion expressed in other decisions 
that to recapitalize operating properties such as are before us 
in this application on a basis so that they can show only a 
P.U.R.1928C. 
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return of 3 or 4 per cent on common stock is not in the public 
interest. 

[10] There has been filed in this proceeding a copy of the 
proposed mortgage and/or deed of trust (Exhibit 4) which Cali- 
fornia Water Service Company asks permission to execute to 
secure the payment of an authorized bond issue of $25,000,000. 
We have examined the proposed mortgage and/or deed of trust 
and feel that it should be modified in several particulars. As 
it now reads, it provides that after the issue of the initial series 
of bonds, additional bonds may be certified by the trustee sub- 
ject to the conditions set forth in the instrument in amount 
equal to not exceeding 80 per cent of the cash cost or the fair 
value, should such fair value be less than the cash cost of prop- 
erty constructed or acquired subsequent to February 1, 1927. 
This provision we believe should be modified so that the trustee 
may not certify bonds in excess of 60 per cent of said cash cost 
or fair value, whichever is less. There should also be eliminated 
from the mortgage and/or deed of trust article nine, which 
gives certain immunity to incorporators, stockholders, officers, 
and directors. The elimination of Article 1X necessitates a 
corresponding change in the form of the bond. 

Before determining whether § 8 of Article III or subdivision 
1 of paragraph B under § 3 of Article II should be modified or 
eliminated, we desire to be furnished with a statement show- 
ing that an expenditure of an amount equal to 9 per cent of the 
gross revenue is sufficient for the proper maintenance and 
replacement (depreciation) of the properties, when such re- 
placement becomes necessary. True, the 9 per cent represents 
the minimum amount that must be expended for such purposes, 
but occasionally the minimum becomes the maximum in actual 
practice. A revised copy of the proposed mortgage and/or deed 


of trust should be filed with the Commission. 
P.U.R.1928C. 
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CALIFORNIA RAILROAD COMMISSION, 


RE SANTA BARBARA & SUBURBAN RAILWAY COM. 
PANY. 
[Decision No. 19203, Application No. 13964.] 
Rates — Street railway — Identification card to obtain lower rate. 
A street railway company was authorized to establish an experi- 
mental rate schedule of 10 cents for a single cash fare, and 5 cents to 
the holder of a 25-cent individual weekly identification card. 


[January 3, 1928.] 


Arprication for authority to change street car fares; new 
rates established. 

Appearances: Roy V. Reppy and B. F. Woodward, and 
Griffith and Thornburgh, for applicant; S. J. Bingham, City 
Attorney, and T. R. Finley, Mayor, for city of Santa Barbara, 


protestant. 


Carr, Commissioner: Santa Barbara & Suburban Railway 
Company applies for increased rates. Public hearings have been 
had on the application and the matter is now ready for decision. 

The present rates of this company do not yield sufficient reve- 
nue to meet the out-of-pocket costs of operating its rail and 
bus lines, and this without making any allowance for deprecia- 
tion. It is by no means certain that conditions in Santa Bar- 
bara justify a continuation of the service or that any fare struc- 
ture will produce enough money to pay operating expenses and 
yield any return whatsoever upon the property used in the pub- 
lie service. 

Obviously, the situation calls for the trial of experimental 
fares to determine whether or not any fare structure can be 
devised which will make it possible to continue the service. 
Various forms of fare were suggested. As nearly as could be 
determined at the hearing, the consensus of opinion was in 
favor of first trying a 10-cent fare, with a 25-cent weekly iden- 
tification card or pass entitling the holder to a 5-cent fare. This 
plan, in effect, permits any one desiring a 5-cent fare basic fare 
to purchase the right to have such a fare for 25 cents a week (or 
P.U.R.1928C. 
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for longer period than a week at approximately the same or 
a lesser rate). 

The argument in favor of this form of fare is that the in- 
crease will fall upon the infrequent and casual rider, while the 
regular rider, depending upon the number of times he rides, may 
enjoy a fare approximating the one now in effect. It lends itself 
readily to the efforts which should be made by the company to sell 
its service to the public by the use of some of the merchandising 
methods common to other businesses. The plan has the added 
advantage of doing away with the multi-coin fare, the inevita- 
ble tendency of which is to slow up traftic and irritate the rider. 
Under such a fare structure the company should find it easy to 
so improve its service in respect to keeping to time schedules 
as to remove present dissatisfaction on this score and thus en- 
courage patronage of its system. 

I recommend the following form of order: 


ORDER. 


Santa Barbara & Suburban Railway Company having made 
application for permission to increase the rates on its system 
in the city of Santa Barbara, and public hearings having been 
held and the matter being under submission and ready for de- 
cision: 

It is hereby found as a fact that the present rates of Santa 
Barbara & Suburban Railway Company are unreasonable and 
that the rate schedule hereinafter set forth is, under all of the 
circumstances, reasonable as an experimental schedule, sub- 
ject to change by supplemental order of this Commission upon 
proper showing. 

Basing its order upon the foregoing findings of fact and such 
other facts as are contained in the opinion preceding this order 
and in the record; 

It is hereby ordered, that Santa Barbara & Suburban Rail- 
way Company be and the same is hereby authorized to establish 
the following schedule of fares for its rail and bus systems: 
P.U.R.1928C, 34 
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Single cash fare to the holder of an identification card .. 5 cents 
Individual weekly identification card .................. 25 cents 
Individual identification card for a longer period than 

ONG WOE 5.0 ct ccenetvsessnccgecsionsesoecesasececs sme De Ite a 

cents a week or 
such lesser fare 
as the company 
may fix 

BENET CORR FATE .ccceccrveccesescccsceseesessseaceess BO COME 

All subject, however, to the following conditions: 

1. Applicant shall file with this Commission tariffs embody- 
ing the above fares at least five days before they become effec- 
tive. 

2. Applicant shall publish said schedule of fares and the ef- 
fective date thereof in a newspaper of general circulation in 
Santa Barbara for a period of five days in advance of the effee- 
tive date thereof. 

3. In order that the Commission may be kept informed as 
to the effect of the fares authorized herein, applicant shall, 
until further notice, furnish the Commission monthly reports 
showing the following information for each preceding calendar 
month : 

a. Detail statement of operating revenue and expense; 

b. Analysis of passenger traffic. 

It is hereby further ordered, that the Commission reserves 
the right to make such further orders in this proceeding, rela- 
tive to service and fares, as may appear just and reasonable. 

The effective date of this order shall be the date hereof. 

The foregoing opinion and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Commis- 
sion of the state of California. 

P.U.R.1928C, 
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CALIFORNIA RAILROAD COMMISSION, 


MOTOR SERVICE EXPRESS et al. 
v 


ADAM BAKER, Doing Business as Belt Line Express, 


[Case No. 2405.] 


MOTOR SERVICE EXPRESS et al. 
v. 
S. B. COWAN, Doing Business as Triangle, Orange County 
& Santa Ana Express et al. 
[Case No. 2410.] 
[Decision No. 19396.] 


Pleading — Formal complaint — Allegation of violation of law. 

1. A motion to dismiss a complaint against motor bus operation 
alleged to be illegal on the ground that it is not alleged that the acts 
done were in violation of law, nor that they were done as common 
carriers for compensation, will be denied where the alleged acts are 
clearly set forth and the prayer is that the defendants be restrained 
from continuing such operations, p. 533. 

Rates — Automodiles — Proportional and joint rates. 

2. Proportional rates are those which differ from the corresponding 
local rates and which apply to traffic which is destined to or is brought 
from a point on a line of a connecting carrier, and they are not the 
same as joint rates, which are applicable to shipments from a point 
located on the line of one carrier to a point on the line of another, made 
by agreement and published in a single tariff under proper concurrences 
of all lines over which the rates apply, p. 533. 

Discrimination — Automobiles — Proportional rate. 

3. Proportional rates of a motor carrier are permitted to be lower 
than the aggregate of corresponding local rates on the theory that a 
longer haul is entitled to a relatively lower rate per mile than a shorter 
haul, and the fact that such rates are in many cases established for the 
purpose of meeting competition does not of itself make them illegal, 
p- 533. 

Rates — Jurisdiction of Commission — Proportional rates of motor 
carrier, 

4. Proportional or joint rates of a motor carrier are subject to 
regulation under the general power of the state to regulate common 
carriers, p. 534. 

Raies — Automobiles — Joint rates — Statutory provisions. 

5. Section 33 of the Public Utilities Act of California refers to 

joint rates, but this section has no application to carriers by motor 
P.U.R.1928C. 
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truck, nor is there any provision in reference thereto in the Auto Stage 
and Truck Transportation Act, p. 534. 


Certijicates of convenience and necessity — When required — Estab- 
lishment of joint rates — Motor carriers. 

6. Filing of joint rates by owners of distinctive operative rights 
is to an extent an establishment of a through service, a linking up of 
two motor carrier lines, and to that extent amounts to an enlargement 
of the two operative rights for which a certificate must be obtained, p. 
534. 

Certificates of convenience and necessity — When required — 
Through service — Proportional rates. 

7. The concurrent filing of proportional rates, together with other 
evidences of close relationship between two automotive truck carriers, 
was held to support a finding that such rates were published for the 
exclusive purpose of establishing a through service for which a cer- 
tificate of convenience and necessity was required, where the result ob- 
tained was substantially the same as that which would have resulted 
from the publication of a joint rate, p. 535. 

Rates — Automobiles — Consolidated package. 

8. The mere grouping of a quantity of packages in a motor car- 
rier’s trailer does not constitute a consolidated package so as to en- 
title the parcels to a bulk or consolidated package rate, p. 539. 

Rates — Schedules — Auto carriers — Necessity of filing — Package 
rates, 


9. Consolidated package rates are entirely distinct from ordinary- 


class rates, and must be specifically provided for in a motor carrier’s 
tariffs, p. 539. 


Automobiles — Leasing of equipment. 

10. General Order No. 67 of the California Commission, in respect 
to leasing of equipment, makes no distinction between vehicles operat- 
ing under their own motive power and others, and clearly requires the 
filing of a lease when any vehicle used for transporting freight is oper- 
ated by a carrier other than the owner, p. 539. 


[February 21, 1928.] 


ComPLaINT against operations by motor carriers alleged to 
be illegal; cessation of illegal practices ordered and tariffs re- 
vised. 

Appearances: H. J. Bischoff, for plaintiffs; Richard T. 
Eddy, for defendants. 


By the Commission: A public hearing on the above enti- 
tled cases was held by examiner Cannon in the city of Los An- 
geles October 27th and 28th. The two were consolidated for 


hearing since they related to the same matter. The San Ber- 
P.U-R.1928C. 





XU 





XUM 


MOTOR SERVICE EXPRESS v. BAKER. 533 


nardino Transportation Company withdrew as a party plaintiff 
prior to the hearing. 

[1] The defendants have moved that the complaints be dis- 
missed on the ground that nowhere. in the complaints was it 
alleged that the acts done were in violation of law, nor that they 
were done as common carriers for compensation. The motion 
is denied. The alleged acts are clearly set forth and the com- 
plainants pray therein that the defendants be restrained from 
continuing such operations. The defendants could not have 
been misled thereby or have been unable to prepare their de- 
fense. 

Defendant Cowan operates a motor truck line under the 
name of the Triangle, Orange County & Santa Ana Express from 
Los Angeles southward to Anaheim and Santa Ana. Defend- 
ant Baker operates the Belt Line Express from Balboa Beach 
northeastward through Anaheim and Santa Ana and on to 
Riverside, San Bernardino, and Redlands on the east. 

(2, 3] The main issue is whether the defendants have been 
operating their business in such a manner as to constitute an 
illegal expansion of the operative rights granted to them by this 
Commission. The complainants, in substance, allege that the 
defendants have, by agreement, published proportional rates 
and otherwise maintained such a close relationship in the op- 
eration of their respective lines that they have virtually estab- 
lished a through service. Defendants admit that they have filed 
such proportional rates and insist that they have a right to fix 
such rates at will. It will be necessary, therefore, to consider 
the meaning and purpose of proportional rates and under what 
right motor carriers may incorporate them in their tariffs. 

By proportional rates is meant those which differ from the 
corresponding local rates and which apply only to traffic which 
is destined to or is brought from a point on the line of a con- 
necting carrier. They are not the same as joint rates. A joint 
rate is one applicable to shipments from a point located on the 
line of one carrier to a point on the line of another, made by 
agreement between the carriers and published in a single tariff 
under proper concurrences of all lines over which the rates ap- 
ply. When the connecting carriers for some reason fail to make 
P.U.R.1928C. 
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arrangements for the establishment of joint rates, it has been 
the practice for one carrier alone to publish so-called propor- 
tional rates on shipments received or delivered to connecting 
carriers at a designated point. Both joint rates and propor- 
tional rates are in nearly every case less than the aggregate of 
corresponding local rates, and are permitted to be so on the the- 
ory that a longer haul is entitled to a relatively lower rate per 
mile than a shorter haul. The fact that such rates are in many 
cases established for the, purpose of meeting competition does 
not of itself make them illegal. 

[4, 5] There may not be any inherent vice in the establish- 
ment by carriers of either proportional or joint rates. They 
are, however, subject to regulation under the general power of 
the state to regulate common carriers. Section 33 of the Pub- 
lie Utilities Act of California refers to joint rates, but this sec- 
tion has no application to carriers by motor truck, nor is there 
any provision in reference thereto in the Auto Stage and Truck 
ey rtation Act. Though there have been a number of cases 
before the Commission involving the right of motor carriers to 
establish joint rates, the instant case is the first apparently 
which the question of proportional rates has been presented. 


[6] A line of decisions by this Commission beginning with 
Western Motor Transport Co. Decision No. 9892 (20 Cai. R. 


R. 1038), P.U.R.1922C, 12, and followed by Blair v. Coast 
Truck Line, Decision No. 10338 (21 Cal. R. C. R. 530), 
P.U.R.1922D, 588; Oakland-San Jose Transp. Co. Decision 
No. 13321 (24 Cal. R. C. R. 660), (anno.), P.U.R.1924E, 
304, and Highway Transport. Co. Decision No. 15328 (26 Cal. 
R. C. R. 942), P.U.R.1926B, 172, lay down very clearly the 
rule in respect to the establishment by motor carriers of joint 
rates. From a study of these decisions we can lay down these 
conclusions; that because of essential differences between rail 
and motor truck transportation, this Commission must of ne- 
cessity adopt different principles in regulating the operations 
of the two classes of carriers; that motor carriers should be 
definitely limited in the field of their operations and not per- 
mitted to deviate from their prescribed routes nor in any other 
way enlarge the operative rights granted to them without first 
P.U.R.1928C. 
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obtaining a certificate from this Commission that the publie con- 
venience and necessity so require; that the filing of joint rates by 
the owners of distinct operative rights is to an extent an estab- 
lishment of a through service, a linking up of the two lines, 
and to that extent amounts to an enlargement of the two opera- 
tive rights for which a certificate must be obtained. 

[7] The charge of the complainants herein is that the de 
fendants have published proportional rates without first ob- 
taining authority from this Commission, and the complainants 
argue that proportional rates, like joint rates, are to be con- 
demned because they effect an unauthorized expansion of au- 
thorized operative rights. We need not further examine the 
technical differences between the two, nor determine whether the 
establishment of proportional rates without a certificate shall 
in every case be prohibited. As we have seen, the jurisdiction 
of this Commission to regulate such maiters rests in its general 
power to regulate rates and to determine generally the route and 
limit of the operative right granted to each motor truck car- 
rier. And, as we have seen also, the prohibition of joint rates 
must be upon the ground that they result in an enlargement of 
the motor carrier’s operations. So in this case, we have to de- 
cide only whether the defendants have, by the filing of such 
proportional tariffs and other acts, sought indirectly to enlarge 
their operations beyond the limit fixed in their certificates. 

As stated, proportional rates are filed by a single carrier 
when it is impracticable for the connecting carriers to join in 
the establishment of joint rates, or when they refuse to do so. 
The proportional rates in question were incorporated in tariffs 
filed concurrently by defendants in September, 1926. Neither 
tariff specifically named the connecting carrier or carriers, but 
each provided that the proportional rates were available only 
when shipments were delivered from or to franchise motor car- 
riers at Santa Ana or Anaheim. We must infer that such 
tariffs were filed by the two defendants under some agreement. 
Certainly, since they separately filed such rates, it can not be 
contended by either defendant that the other had refused to 
enter into a joint rate agreement. However that may be, the 
result obtained by them in the mutual establishment of propor- 
P.U.R.1928C. 
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tional rates, as we shall see, was substantially the same as that 
which would have resulted from the publication of a joint 
rate. 

It is true that some carriers other than the defendants them- 
selves may have participated to a slight extent in the business 
available under such proportional rates, but the fact remains 
that practically all of the through movements of freight were 
routed by one defendant over the line of the other. This is 
shown by the freight bills of a typical day’s business. Defend- 
ant Baker admitted that he could not make his proportional 
rates effective until the Triangle Express Company also estab- 
lished similar rates, for the bulk of the new business was to 
come from Los Angeles. The combined proportional rates 
were fixed at about 60 per cent of the combined local rates on 
shipments from Los Angeles to Riverside and nearby points, 
and are about equal to the local rates of other carriers, that is, 
the complainants’ lines, which operate over the more direct route 
between the two cities. 

The defendants have not attempted to justify such reductions 
in their rates en the theory that the charge for a longer haul 
should be relatively less per mile than for a shorter haul. They 
explain rather that they were considered to be more in the na 
ture of commodity rates. This brings us to the consideration of 
the other alleged practices of detendants in respect to their 
freight tariffs and the manner in which freight has been han- 
dled by them. 

The evidence shows that a large part of the freight moving 
over the Triangle Express and Belt Line Express from Los An- 
geles to Riverside and nearby points is shipped by the Inter- 
City Parcel Service, a company operating a pick-up and for- 
warding service for parcels within the city of Los Angeles. 
The Inter-City Company represents a quantity of parcels to 
the Triangle Express at the depot of the latter in Los Angeles, 
consigned to Riverside, San Bernardino and other points on the 
Belt Line. Now, though the Inter-City Company has appar- 
ently collected full transportation charges in advance from the 
consignors of the various parcels, it does not at once tender to 
the Triangle Express the freight charge for either the Triangle 
P.U.R.1928C, 
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haul or the Belt Line haul. Nor is the usual system followed 
by the Triangle Express nor the Belt Line in billing the ship- 
per, the Inter-City Parcel Service. Apparently all daily rec- 
ords are kept in the office of the Inter-City Company and the 
only records kept by the defendant carriers are the copies of 
the Inter-City Company’s delivery sheets. These show the 
names of consignor and consignee of each parcel and the weights, 
listed on several sheets, one or more for Riverside, San Ber- 
nardino and each of the other eastern points on the Belt Line. 
Once each month some sort of an accounting is had between the 
Inter-City Parcel Company and the Belt Line Express, but it 
is apparent that neither of these carriers make out proper bills 
of lading or render proper freight bills to either consignor or 
consignee. 

We shall consider first the evidence in respect to the charges 
made by the Belt Line against the Inter-City Company for the 
transportation of parcels. It should be noted that this business 
all comes to the Belt Line from the Triangle Express by way 
of Santa Ana or Anaheim destined to Riverside and other 
points where the parcels are delivered by the Belt Line trucks 
to the ultimate consignees. Mr. Baker of the Belt Line tes- 
tified that he now receives from the Inter-City Company for 
this service 8 cents per parcel (up to 16 pounds) plus three- 
fourths of a cent per pound; for parcels weighing from 16 to 
50 pounds, 35 cents. Prior to August, 1927, his charge for 
smaller parcels was 9 cents per parcel, plus 1 cent per pound. 
Mr. Tobias, auditor for the Inter-City Parcel Company, testified 
that he had knowledge of the amounts allowed to the Belt Line 
for such service and of the records kept by his company and, tes- 
tifying from his records, he stated that during the month of 
August the Belt Line carried for them a total of 4069 parcels 
having a total weight of 52,897 pounds. The amount credited 
te the Belt Line for these shipments was $773, of which $459.79 
had been paid on account. Miss McCleary, also an employee of 
the Inter-City Parcel Company, testified also that the sum of 
$773 was the credit allowed to the Belt Line for the August 
business, but that she had no knowledge of what amount had 
actually been paid. She herself extended the credits on the 
P.U.R.1928C. 








538 CALIFORNIA RAILROAD COMMISSION. 


delivery records opposite the weights given for each parcel 
shipped. 

A careful analysis of these credits does not reveal that the 
amounts allowed by the Inter-City Company to the Belt Line 
were in violation of the Belt Line’s tariffs for this class of busi- 
ness, or that the total credit of $773 is incorrect. However, 
there was no explanation of the testimony that only $459.75 of 
this amount had actually been paid, or of the unprecedented sys- 
tem of bookkeeping on the part of the Belt Line which permitted 
this shipper to keep all the records, estimate the weights and 
charges and to render to the carrier merely a monthly state- 
ment of the credits allowed. 

Some explanation of the lack of bookkeeping method on the 
part of the Belt Line may be found in the admission of Mr. 
Cowan of the Triangle Express that he is an owner in the In- 
ter-City Parcel Service. Now what is the system of the Tri- 
angle Express in handling this same class of business from the 
Inter-City Company for transportation from Los Angeles to 
the Belt Line at Santa Ana? The evidence shows that the Tri- 
angle Express, too, keeps no records and makes no bills, ex- 
cept a monthly statement made up from the same delivery sheets 
compiled by the Inter-City Parcel Company. Defendant Cowan 
testified that he had access to the delivery record sheets in the 
files of the Inter-City Company, which sheets were entered in 
evidence as Exhibit No. 1. Mr. Cowan offered in evidence a 
freight bill purporting to be the bill of the Triangle Express 
to the Inter-City Company for parcels carried during the month 
of July, apparently a statement compiled from the same Inter- 
City delivery records for that month. The auditor of the Inter- 
City Company testified that this was similar to other monthly 
statements, but he did not know whether it or similar bills for 
subsequent months had yet been paid. There can be but one 
conclusion from this testimony. The Triangle Express, as well 
as the Belt Line Express, by their failure to make out proper 
bills of lading and by their failure to insist upon prompt set- 
tlement of accounts with the Inter-City Company, have accorded 
a preference in favor of this particular shipper, and the man- 
ner in which they each have handled this business indicates the 
P.U.R.1928C. 
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existence of some agreement between them to conduct their op- 
erations in violation of law. 

[8, 9] The charges made by the Triangle Express for haul- 
ing the parcels of the Inter-City Company or, more correctly, 
the credits allowed by the Inter-City Company to the Triangle 
Express for such service, are admittedly at the rate of 224 cents 
per 100 pounds. This is the first-class proportional rate as 
given in the Triangle Express tariffs. Defendant Cowan claims 
that because various parcels consigned by the Inter-City Com- 
pany are grouped together and hauled in a trailer apart from 
other freight to Santa Ana and Anaheim they are entitled to 
a bulk or consolidated package rate. The first answer to this 
claim is that a mere grouping of a quantity of packages in a 
trailer does not constitute a consolidated package; and, second, 
the Triangle Express has no such consolidated package rate 
schedule in its tariffs on file. Consolidated package rates are 
entirely distinct from ordinary class rates and must be specifi- 
cally provided for in carrier’s tariffs. 

[10] This brings us to the matter of the operation of the 
motor equipment of the Triangle Express over the route of the 
Belt Line which the complainants allege is such as to constitute 
a through service. There is a contlict in evidence as to the 
operation of trucks over the through route, but defendant Cowan 
admits that his trailer in which the Inter-City consignments 
are hauled is taken straight through from Los Angeles to River- 
side behind a Triangle truck from Los Angeles to Santa Ana and 
behind a Belt Line truck from Santa Ana to Riverside. 
Though this trip is made daily, no lease for the use of such trail- 
er by the Belt Line has been filed with the Commission. Gen- 
eral Order No. 67, in respect to the leasing of equipment makes 
no distinction between vehicles operating under their own mo- 
tive power and others, and clearly requires the filing of a lease 
when any vehicle used for transporting freight is operated by 
a carrier other than the owner. Moreover, though the evidence 
offered by the complainants to show that the Triangle Express 
trucks operated over the Belt Line was not conclusive, it was 
shown that the two defendants have been so ready to extend 


favors one to the other that we may consider it at least addi- 
P.U.R.1928C. 
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tional evidence of their concerted plan to do indirectly what they 
are prohibited to do by law. 

Other evidence of the close co-operation between the defend- 
ant carriers is found in their advertising and solicitation of 
business. At Riverside the defendant Baker secured signatures 
of shippers to a printed agreement instructing him to route all 
shipments to Los Angeles over the Belt Line Express and the 
Triangle Express, while at the depot in Los Angeles oceupied 
in part by the Triangle Express there is displayed a large sign 
indicating that it is a depot also of the Belt Line Express. 

From the foregoing we have reached the conclusion that the 
defendants have illegally attempted to expand their respective 
operative rights. The concurrent filing of proportional rates, 
tcgether with the other evidence of close relationship between 
the two carriers, supports complainants’ allegation that such 
rates were published for the exclusive purpose of establishing, 
and that defendants have in fact established a through service. 
We do not mean to hold that the filing of proportional rates by 
a single carrier in a proper case shall of itself constitute an 
expansion of such carrier’s operative right and that it is re- 
quired to first obtain a certificate from this Commission. Each 
case must be decided on its merits. We may say, however, that 
there is no justification for the publication of proportional rates 
by these two connecting carriers. Any object sought to be at- 
tained thereby may be and should be attained through a joint 
application to this Commission to establish a joint rate. 

The complainants’ allegation that the Triangle Express has 
charged the Inter-City Parcel Company a rate not contained 
in its published tariffs raises the whole question of discrimina- 
tion in favor of that shipper. Such discrimination was clearly 
shown. 

Accordingly, the following order should be issued: 


ORDER. 


A public hearing having been held on the above entitled pro- 
ceeding, the matter having been submitted on briefs, the Com- 
mission being duly advised; 

It is hereby ordered, that the proportional rates published by 
P.U.R.1928C. 
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S. B. Cowan, doing business under the fictitious name of Tri- 
angle, Orange County & Santa Ana Express, and Adam Baker 
doing business under the fictitious name of Belt Line Express, 
be canceled and withdrawn by appropriate tariff publication 
and that said S. B. Cowan and Adam Baker within twenty days 
file with this Commission revised tariffs in accordance with 
this order, and 

It is hereby further ordered that said S. B. Cowan and said 
Adam Baker quote and apply only such rates as are legally pub- 
lished and filed by them with this Commission and that they im- 
mediately cease and desist charging any shipper a consolidated 
package rate without having first filed with this Commission 
tariffs specifically setting forth consolidated package rates and 
the conditions under which such consolidated packages are ac- 
cepted for transportation. 

It is hereby further ordered, that the said Adam Baker im- 
mediately cease and desist from the operation of any trucks, 
trailers, or other transportation equipment not owned by him 
over the route or any portion of the route of the Belt Line Ex- 
press without first filing with this Commission a lease therefor, 
as provided by General Order No. 67. 





MICHIGAN PUBLIC UTILITIES COMMISSION, 


RE LAKE SUPERIOR DISTRICT POWER COMPANY 
et al. 
[D-2245.] 


Commissions — Jurisdiction by agreement — Statutory restriction. 
1. Jurisdiction of the subject matter of any litigation cannot be 
conferred upon the Commission by consent, especially where there is a 
statute expressly forbidding the Commission to entertain such jurisdic- 
tion, p. 543. 
Cemmissions — Jurisdiction over transportation system within a 
municipality. 
2. Neither a city commissioner nor the Commission may, without 
a vote of the electors of a city, change a contract between the city and 
a street railway entirely within its corporate limits where a law (Act 
No. 115, Public Acts 1921, § 5, subdiv. (d)) provides that the Com- 
P.U.R.1928U. 
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on 
to 


mission shall not have power to regulate street railways engaged solely 
in transportation of passengers within the corporate limits of any city 
or within five-mile boundaries thereof, p. 543. 


[January 4, 1928.] 


Jornt petition of a street railway company and a city to sub- 
mit for arbitration an agreement for the establishment of street 
railway fares within the city; dismissed for lack of jurisdiction. 


Hicks, Commissioner: The Lake Superior District Power 
Company, a Wisconsin corporation, operates a street car line in 
the cities of Ironwood and Bessemer and also a line between the 
two cities. The distance from the city limits of Ironwood to the 
terminus of the line in the city of Bessemer is 24,465 feet, 
which is less than five miles. The city of Bessemer was not a 
party to this proceeding. The Lake Superior District Power 
Company operates in the city of Ironwood under a franchise 
granted on the 14th day of March, 1911, which franchise does 
not expire until May 10, 1941. By the terms of said franchise, 
the fare which may be charged in the city of Ironwood is limited 
to 5 cents. The Lake Superior District Power Company con- 
tends that this fare is too low, and that the returns during the 
past eight years have been wholly inadequate to meet the operat- 
ing expenses of said street railway system; and on the 28th day 
of June, 1926, the constituted authorities of the city of Iron- 
wood submitted a proposition to the electors of the city of Iron- 
wood to amend said franchise by increasing the rate of fare and 
eliminating from said franchise certain paving requirements; 
but the people of the city of Ironwood declined to make said 
amendments and said proposition was voted down by a vote of 

- 640 in favor to 678 against. A contract was then entered into on 
the 21st day of July, 1926, between the city of Ironwood, through 
its city manager, which said contract was authorized by the city 
commissioners of the city of Ironwood, and the Lake Superior 


District Power Company, by which they agreed jointly to submit” 


to the Michigan Public Utilities Commission the question as to 
a just and reasonable fare to be charged the street railway pa- 
trons for transportation in said city; but it was also provided 
in said agreement: 

P.U.R.1928C. 
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“That in no event shall a maximum single fare be established 
in excess of 8 cents, and that it is desirable that provisions be 
made for the sale by said second party to its patrons of a single 
adult fare, 8 cents; seven tickets for adults, 50 cents; 50-ride 
adult ticket book good for thirty consecutive days, $2.50; single 
fare for school children, 5 cents; seven tickets for school children, 
25 cents.” 

Upon the filing of this joint petition, the matter was con- 
sidered by this Commission, and on the 8th day of December, 
1926, an order was made which was signed by the entire Commis- 
sion at that time, consisting of Sherman T. Handy, Samuel 
Odell, Samuel D. Pepper, Rolph Duff, and William W. Potter, 
said order providing: 

“From and after the 20th day of December, 1926 (provided 
the company shall post notices in conspicuous places in its street 
cars, advising the public of this increase and change in rates, at 
least three days before the same shall take effect) the Lake Su- 
perior District Power Company is authorized and permitted to 
put in force and effect in the city of Ironwood the following 
rates for street car service: 

Cash fare: Adult, 8 cents. Children, between the ages of five 
and twelve, 5 cents. . 

Tickets: 7 tickets, for adults, 50 cents. 50 tickets, for 
adults, good for thirty consecutive days, $2.50. 7 tickets, for 
school children, 25 cents. 

Children, under the age of five years, when accompanied by 
adults, shall be carried free.” 

[1, 2] Neither party was satisfied with this order and. a re- 
hearing was granted by the Commission, and testimony taken, at 
the city of Ironwood, on February 21, 1927. An appraisal of 
the property used and useful in this matter was made and paid 
for by the Lake Superior District Power Company. An order 
was prepared after said rehearing, but did not receive the con- 
currence and signature of a majority of the Commissioners who 
were members of the Commission at that time. This matter was 
pending at the time the present Commissioners came into office, 
und this present Commission has given the entire matter due and 


careful consideration and has arrived at the conclusion that this 
P.U.R.1928¢. 
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Commission has no jurisdiction whatever in the premises. The 
jurisdiction of this Commission to fix rates of fare on interurban 
railroads is Act No. 115 of the Publie Acts of 1921, and in § 5, 
subdivision (d), it is provided: 

“That nothing in this act contained shall apply to any street 
railroads engaged solely in the transportation of passengers 
within the corporate limits of any city or within a distance of 
five miles of the corporate boundaries thereof.” 

We are of the opinion that under this act, this Commission 
has no jurisdiction under the law over this matter. The only 
constituted authority that can change the contract or franchise 
between the city of Ironwood and the Lake Superior District 
Power Company is the electors of the city of Ironwood. They 
have declined to make any change in this franchise. Neither the 
city commissioners nor this Commission, without a vote of the 
electors of the city of Ironwood, have any power to change this 
contract. Neither had the city commissioners a right by an 
agreement to authorize this Commission to change said agree- 
ment. The proceeding had in this matter was an attempt to 
submit to arbitration before this Commission a matter over 
which this Commission had no jurisdiction under the law. The 
proposition is too elementary to require -the citation of authori- 
ties that jurisdiction of the subject matter of any litigation can 
not be conferred upon a tribunal by consent, and inasmuch as the 
statute expressly forbids this Commission to entertain jurisdic- 
tion over any street railroad engaged solely in the transportation 
of passengers within the corporate limits of any city or within 
a distance of five miles of the corporate boundaries thereof, we 
are of the opinion that this Commission has no jurisdiction of 
this matter, and that all the proceedings had in this case are with- 
out jurisdiction and are null and void, and that all the orders in 
this case should be set aside and cancelled and the original peti- 


tion dismissed for want of jurisdiction. 
P.U.R.1928C, 
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CONNECTICUT PUBLIC UTILITIES COMMISSION, 


RE GUILFORD-CHESTER WATER COMPANY. 
[Docket No. 4980.] 


Return — Necessity for valuation — Rate increase below excessive 
return — Water company. 

1. No absolute finding of fair value need be made for 
of determining the reasonableness of a rate increase which cannot pro- 
duce an excessive return on any of the estimates of valuation produced 
by the parties in interest, including the historical cost and the capitali- 
zation: estimates, p. 556. 


the purpose 


Valuation — Evidence of fair value — Tax assessments — Water 
utility. 

2. Town assessments for taxation cannot be considered as evidence 
of fair value of a water utility for rate-making purposes, since such 
assessments do not include all elements of value both physical and non- 
physical, p. 556. 

Valuation — Evidence of rate-making valuation — Water utility. 

3. Evidence of the cost to reproduce, both present, past, and aver- 
age price levels of labor and material, used and useful utility property, 
the historical cost and the capitalization of the same, are generally the 
chief indices of fair value for rate making, p. 556. 

Rates — Factors for consideration — Health regulation — Cost of 
service — Water utility. 

4. Long existing recommendations of health authorities, admittedly 
reasonable, are in their nature mandatory upon a water utility, and, 
therefore, important in determining the question of rates where the exe- 
cution of such orders requires both additional expenditures of capital 
and additional operating expenses, p. 557. 

Rates — Flat water rate — Seasonal consumers — Cost of service. 

5. A minimum charge or flat rate was made alike to both seasonal 
and year-round patrons of a water utility having seasonal consumers to 
the extent of 44 per cent of its total patronage in view of the fact that 
it cost virtually as much to serve such patrons as it did to serve year 
round consumers regardless of the amount of water consumed, p. 559. 

Rates — Water — Fire protection — Payment by municipality. 

6. The expense of furnishing fire protection should be borne by the 
town in which such service is rendered rather than by the other classes 
of water consumers, since the towns can distribute th» burden by means 
of taxation where it equitably belongs, namely, on the property pro- 
tected by the fire service, p. 559. 

Rates — Commission power to annul rate contract — Water service. 

7. The Commission has power, under a statute (§$ 3635, 3636 
of General Statutes) conferring jurisdiction and full authority to regu- 
late rates notwithstanding the prior existence of private contracts pur- 
porting to fix continuing rates between parties, to modify contract rates 

P.U.R.1928C. 35 
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between utilities and towns which are found discriminatory against 
other towns, notwithstanding the fact that they are not alleged to be 
unreasonable by the company or sought to be modified, p. 560. 

Rates — Fire protection — Inch-foot charge — Inadequate mains. 

8. The amount of revenue to be derived from fire protection serv- 
ice should depend upon the number of inch feet of main, excluding so- 
called mains four inches and under in diameter since they are inade- 
quate for fire protection, p. 561. 

Apportionment — Cost of fire service — Municipalities specially bene- 
jited. 

9. Additional revenue needed because of construction of water tanks 
in certain towns within a water system solely for fire protection to the 
inhabitants thereof should be borne by the latter, p. 562. 


Rates — Retroactive effect of rate schedules — Water. 
10. An order increasing water rates was made retroactive for about 
a month so as to go into effect as of January lst of the current year 
in order to operate from the commencement of the quarterly billings 
for both flat rate and metered consumers, p. 562. 


Service — Public relations — Water utility. 
Statement that courtesy on the part of officers and employees is a 
valuable asset to any utility company, and will go far toward creating 
and maintaining good public relations, p. 556. 


[January 23, 1928.] 


Perition of water utility for rate increase; increase in rates 
ordered. 

Appearances: J. Birney Tuttle, of New Haven, for the pe- 
titioner; John Elliott, of New Haven, for the respondents; 
Richard H. Deming, of Hartford, for Madison Beach Associa- 
tion. 


By the Commission: The respondents were the towns of 
Chester, Saybrook, Essex, Old Saybrook, Westbrook, Clinton, 
Madison, Guilford, and the borough of Guilford, all of which 
were also represented by one or more of their selectmen or other 
representative. 

The petition was filed on June 24, 1927, and sets forth in 
substance an appraisal of the company’s property, present capi- 
talization of the company, the minimum fiscal requirements of 
the company to provide adequate service, and the allocation to 
the different classes of customers of the operating revenues nec- 
all as fully set forth in the petition 





essary for such service 
P.U.R.1928C. 
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on file and by reference made a part of the finding and order 
hereinafter contained. 

Said petition was assigned on September 27, 1927, for a hear- 
ing to be held at the office of the Commission in Hartford on 
Thursday, October 6, 1927, at 10:30 o'clock in the forencon. 
Notice of the pendency of the petition and of the time and place 
of hearing same was given to the petitioner, to the several towns 
set forth above, and to the general public by advertisement in 
a newspaper known as the Shore Line Times, on September 29, 
1927, all as fully appears from the order of the Commission 
and return of its secretary thereon on file in the office of the 
Commission. At said time and place the petitioner and the 
respondents appeared by their representatives stated above. 
The hearing was adjourned from time to time for the purpose 
of taking testimony and until December 22, 1927, at which 
time final briefs by the attornevs for the petitioner and respond- 
ents were received by the Commission. 

The record in the case comprises about two hundred and fifty 
pages of testimony and a large number of exhibits relating 
chiefly to accounting, valuation, contracts between the petitioner 
and the towns the petitioning company serves, recommended 


or proposed improvements and construction work in the com- 


pany’s property, votes of the different towns rciating to past or 
present rates of the company and assessment lists of the com- 
pany s property on tax lists in the several towns—all of which 
have been examined and carefully considered by the Commis- 


sion in making its finding and order. 
Present Rates of the Company. 


The prevailing rates for water service in the Chester divi- 
sion of the company were established by the Commission in 
three separate findings and orders; the first being made on 
March 20, 1919 (Docket 5020) (P.U.R.1919C, 450) the sec- 
ond on March 29, 1922 (Docket 3783) and the third on Decem- 
ber 31, 1926, (Docket 4810) (P.U.R.1927B, 676). While 
the two divisions of the company have no physical connection, 
each is a component part of the company, and is operated as 
such and not as an entity, so that the rates heretofore estab. 
P.U.R.1928C. 
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lished by the Commission in the Chester division may be re- 
garded as affecting the rate structure of the company generally. 
Proposed Increases. 

The company requests such an increase in rates as will the 
oretically increase its revenues $25,000 more than they were for 
the year 1926, at which time they amounted to approximately 
ninety eight thousand, two hundred and fifty dollars. The com- 
pany intends to allocate $15,000 of the proposed increase to 
metered and flat rate patrons in the Guilford division, and no 
increase in these classes of rates is proposed for the Chester di- 
vision, it being the expectation of the company that the effect 
of the increase for the Guilford division will place these classes 
of rates on a parity in both divisions. The Chester division is 
entirely metered and the Guilford division is almost entirely 
on a flat rate basis. It is further proposed to charge the shore 
resort patrons of the company in both divisions at a full annual 
rate instead of the present three-fourths of the annual rate now 
charged because a large part of the company’s patrons are sea- 
sonal or shore resort patrons and because the company claims 
that it costs as much to serve them a short time in the year as 
it does to serve the year-round patrons. The balance of the 
$25,000-increase the company desires to obtain from the dif- 
ferent towns and communities served by increasing the pres- 
ent charge for fire protection service. 

Valuation. 

Two valuations were submitted: One by the petitioner and 
the other by the respondents. The company’s expert, Nicholas 
S. Hill, Jr. of New York city a hydraulic engineer who has 
testitied before the Commission in previous rate cases involving 
water companies, submitted a valuation of the company’s prop- 
erty used and useful in its service based on an inventory made 
as of December 31, 1926, plus additions from that date to a 
time near that of the hearing. This valuation was made on the 
cost to reproduce the property new, less depreciation, at price 
levels of water works materials and labor averaged over a six 
months’ period, namely, from about October 1, 1926, to about 
April 1, 1927. 


P.U.R.1928C. 
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Mr. Hill’s estimate as submitted may be summarized as fol- 


lows: 
Total base cost af physion! property 2 ..006.ccccccescoscsecess $1,300,176 
Miscellaneous construction expenditures .............eeeeeeees 197,227 
CROs CUUE Gl PUPCINNE BOURGET nnn 6 scewdesdivevnincecsecscen 1,497,493 
bevbeeeiaes hee, SO EE FE ED I Ne ee OPT Tee 17,500 
Total OF tAMMIDIS PROPETtyY 2ocoscccscccsvescscesecesscececseee 1,514,903 
Intangible Property 
PRED 5 5.60 S050 SNe sac ds 6605 EWanee eee suwes ieee és 18,500 
RU OOS hin soins sess ctesksniadvcsen ives sevenes sincere 143,000 
i e  Preeeeee Pre Ter entre rr tT ere re $161,500 
| ee eee Tre te ree eee rer ere 1,676,403 
Fi er eer eee re Pe ree Ter ee 127,617 
Depreciated cost to reproduce at current prices ........-...-+4- 1,548,786 


In view of a decline subsequent to the appraisal in the prices 
of cast iron pipe, which comprises the greater part of the phys- 
ical property of a water works system, Mr. Hill reduced his 
appraisal $100,000, although stating that this decrease had 
been offset to some extent by an increase since the appraisal in 
the cost of other materials. He did not state, however, the 
amount of the offset. Applying the reduction, the amount of 
the appraisal is $1,448,786. The additions at cost to the prop- 
erty for 1927 up to a short time before the hearing amounted to 
about seventy-five thousand dollars which should be added giv- 
ing a total cost to reproduce at current prices brought down to 
date of the hearing, with deduction for depreciation, of $1,- 
523,786. Mr. Hill did not claim this amount to be the absolute 
fair value of the company’s property today, but he did claim it 
to be the best index or evidence of present fair value. 

By agreement with owners of property at a shore resort known 
as Sachem’s Head in the town of Guilford the company con- 
structed an extension to serve that territory, the cost of the ex- 
tension being paid by the property owners, since the invest- 
ment by the company would not have been warranted as a pay- 
ing venture. The value thereof is not included in the valuation 
submitted by the company, but the revenues from and expenses 
of the extension are included in the accounting records kept by 
the company under Commission's regulation and submitted at 
the hearing. 

The company has also extended its mains into the town of Old 
F.U.R.1928C. 
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Saybrook under a contract between the town and the company 
dated January 10, 1927, and a supplementary contract, the 
date of which did not appear, whereby the company will pro- 
vide fire protection service to the town in return for approxi- 
mately five thousand dollars revenue annually. Neither was 
the cost of the construction included in Mr. Hill’s appraisal 
nor the amount of the revenue in his statement of present reve 
nues hereinafter set forth. 

The valuation made by Mr. Hill was examined by an expert 
engineer for the respondents, Edwin J. Bugler of Cheshire, 
Connecticut, a consulting engineer of broad experience in di- 
versitied lines of engineering construction whose experience in 
water works construction was more a part of general engineering 
construction than water works construction itself. Mr. Bugler 
reduced Mr. Hill’s total base cost of physical property $127,000 
making that figure $1,173,176 instead of $1,300,176. He did 
this on the ground of decline in prices for pipe from the time 
of Mr. Hill’s appraisal and by reason that Mr. Hill’s labor 
prices for pipe laying were greater than the prices prevailing 
in Connecticut generally about December 31, 1926. From Mr. 
Hill’s testimony it appears that his prices of labor were based 
upon a study of price levels for water works materials and labor 
throughout the country generally. Mr. Bugler’s knowledge of 
labor prices for pipe laying was based upon pipe laying work 
done recently in western Connecticut, under his supervision, 
on engineering construction where pipe laying was a part of 
the work. Mr. Bugler further reduced the miscellaneous con- 
struction expenditures of Mr. Hill from 16 per cent of the phys- 
ical property to 63 per cent on the ground that part of those ex 
penditures were either included in the base cost of physical 
property, or were excessive in amount. His allowance for mis- 
‘ 


6,256, comparing 


cellaneous construction expenditures was $ ing 


with Mr. Hill’s $197,227. 





Summarizing Mr. Bugler's estimate, it is as follows: 
Total base cost of phy sical DOGUOTEY xc cvvevcecedas baeesanuees $1,173,176 
Miscellaneous construction expenditures ..........cecceeeeeces 74,256 
Gross cost of phy sical property ...sceeeees See ee 1,249,432 
ROEM GUMNONE sei caseresvenenoasceeecuns MTA reRK RCC SO 17 500 
TEE GURREIIOOD | 0. 50 5d ekSs das Heesdwekod Ger biWbEs Ste eKSS 98.131 
‘eciated cost to reproduce at present prices ...........0.06. 1,163,301 
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Mr. Bugler did not inelude allowances for organization and 
going cost, because he did not regard them as proper parts of 
an estimate of cost to reproduce, but he did regard them as 
proper additions to determine value. Adding to Mr. Bugler’s 
cstimate additions at cost to property made in 1927 amounting 
to $75,000, his estimate brought down to date amounts to $1,- 


243,501, comparing with Mr. Hill’s of $1,523,786. 
Original or Historical Cost 


The petitioning company is a consolidation of the original 
Guilford Water Company, the Chester Water Company and the 
Deep River Water Company with all of the charter rights and 
obligations of such original companies to supply water for 
domestic and other uses in the territory covered by the charters 
of such companies. The Deep River Water Company merged 
with the Chester Water Company in 1901, and these compa- 
nies, so merged, were consolidated with the Guilford Water 
Company in 1907 under the name of the Guilford-Chester Wa- 
ter Company. 

Up to the year 1910 the evidence does not disclose that the 
records are accurate ones of the company’s investment in its 
physical properties. As of January 1, 1910, the physical prop- 
erty account, or fixed capital account, as it is called by ac- 
countants, were stated at about $628,000, in an account book 
of the company called “Cash and Ledger” submitted in evi- 
dence as respondents’ Exhibit 12. 

Subsequent to January 1, 1910, ownership of the company 
changed hands, and on December 31, 1912, the end of the first 
year under regulation by the Commission, the company made 
its report to the Commission, and its plant and equipment ac- 
countant or fixed capital account was shown as $663,124. At 
the end of 1926 it amounted to $1,011,679. Adding the addi- 
tions since January 1, 1927, to the date of the hearing, the origi- 
ual or historical cost as disclosed by the company 
amounts to about $1,086,679. 

‘The capitalization of the company as of December 31, 1926, 


s records, 


was as follows: 
P.U.R.1928C. 
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Bonds outstanding 





De SES MOI bce wcede cs ndsdesendeviceqecesscqecns $443.000 
5% first mortgage ..... patseKeeeowse wen Secenneseerewes soeeee 44,000 
Capital stock outstanding ............. CPOE ORE REREROKE eee. 300,009 
Notes outstanding, 6% ...cccccccccsece innevenean sésedencecdss Sea 
ZOtal CRPURHSALION oc ccccccccccccccesececessess £:eesensscees Qeeeee 


Notes outstanding represent temporary financing through 
bank loans to pay for additions to fixed capital and as such are 
a proper part of the company’s capitalization. The company 
obtained from the General Assembly of 1927 permission to in- 
crease its common stock to $500,000 and intends as soon as pos- 
sible to make this increase and discharge notes outstanding, 
thereby equalizing the amount of bonds and common stock. The 
company recognizes, and it is apparent from the capitalization 
set forth above, that the present disproportion of stock to bonds 
outstanding is an unhealthy and dangerous condition. 

Inasmuch as additions to fixed capital during 1927 amount 
to $75,000 and are financed through bank loans, the notes out- 
standing at the time of the hearing approximated one hundred 
ninety-six thousand dollars, making total capitalization at that 
time of about nine hundred eighty-three thousand dollars. 


Assessments of the Company's Property on Tax Lists. 


The respondents submitted certified copies of the assessment 
lists for 1926 and 1927 in the several towns wherein the com- 
pany’s physical property is located, from which it appears that 
the assessors placed a total valuation for 1926 of about two 
hundred fifty thousand dollars upon the company’s property. 


The lists for 1927 were incomplete. 


Summary of Indices of Present Fair Value. 





Mr. Hill's estimate ..... eT eT Tee eT TT eT iemesee ‘es 

Mr. Bugler's estimate ..... LFAPAD OE CESS EEEES COM eénvaeeer coos Anhs,00i 
NE OF DEON OED dc tnincdcudesaenceesseeedcice edness . 1,086,679 
ns TTT ee TITTTTTTCT TTT TTT cecccce ° 983,000 
Assessments on tax lists ....... Coeesecesese eet e ees eeseeee oe 250,000 


Claim of Company as to Revenue Required 


The company submitted the following division of revenue 
and expenses for the year 1926, as petitioned for: 
P.U.R.1928C. 
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Actual Total Increase 
1926. Requested. Requested, 
Revenue from metered service ...... $34,160 $35,460 $1,300 
From unmetered service ........... 52,016 65,710 13,700 
Earnings from municipal hydrant 
DEE hav alkanes cakeeacdwnekueen’s 8,848 18,848 10,000 
Miscellaneous revenue .......... a“ 3,220 3,220 0 
Total gross revenue ............ --- $98,238 $123,233 $25,000 
Operating expenses ....0s.ccccsses . 23,904 23,200 704* 
BOE b<ieekeiews ‘eee reir see 8,471 14,881 6,210 
NN hie onsen wien keine ea 19,309 14,545 4,404* 
Total operating expenses, taxes and 
ooh hisses, OEE ee 51,684 52,726 1,042 
Net earnings from water operations 46,554 70,512 23,958 


* Decrease instead of increase. 

Earnings from municipal hydrant rentals exclude the ex- 
tension to Old Saybrook since the extension has not yet been 
completed. 

Actual taxes in 1926 amounted to $3,019 paid to the Federal 
Government, $1,381 to the state and $4,071 to the several towns. 
Estimated taxes under the proposed increase are $6,071 to be 
paid the Federal Government, $1,849 to the state and $6,761 
to the several towns. Any rates established in this finding and 
order are predicated in part on increases in taxation as esti- 
mated. Any material increase in taxation over the estimated 
amount would naturally diminish the net return to the com- 
pany. 

These requested net earnings would afford about 4:5 per cent 
return on Mr. Hili’s valuation, about 5; per cent on Mr. 
Bugler’s valuation, about 675 per cent on original or historical 
cost, and about 77s per cent on present capitalization. 


Quality and Pressure of Water. 


Mr. Hill testified that the water shed of the Guilford division 
is in very good condition, that the water contains some color, 
but is fairly free from turbidity and is safe for drinking pur- 
poses. The presence of color is due to vegetable stain caused 
by the water coming in contact with vegetation. The quality 
and character of the water in the Chester division is substan- 
tially the same. That quality can be improved in both divisions 
by the purchase of certain property adjoining the company’s 
water sheds in the Guilford division, the construction of a 
P.U.R.1928C. 
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chlorinating plant in that division, the cleaning of reservoirs 
in both divisions and repairs and improvements to them—and 
other improvements, many of which have been recommended 
for a long time by the State Department of Health, but which 
will require considerable expenditure of capital and entail addi- 
tional operating expenses. The company has delayed making 
these improvements on account of insufficient funds. 

Pressure in the several towns served by the company is quite 
sufficient for household purposes and generally is adequate for 
fire protection service, particularly where hydrants are located 
on 8-inch or larger mains. However, on some 6-inch mains, and 
particularly on dead end ones, pressure is inadequate for fire 
protection and the conditions of the water at dead end hydrants, 
because of stagnation and accumulated sediment, is unsatis- 
factory to houses in the vicinity of those hydrants for house- 
hold purposes. Adequate fire protection service requires the 
laying of larger mains in several of the towns, the connection 
of the dead end mains with the rest of the distribution system, 
the construction of three new water tanks at low pressure points, 
one in Guilford along the West Road, another in Madison on 
the boston Post Road, the third in Westbrook on the same road. 
The company expressed its intention of effecting the first two 
improvements if its petition should be granted, but does not con- 
template constructing the tanks unless the towns to be benefited 
vould pay the necessary increase in fire protection charge, since 
the increase petitioned for would not provide the company with 
sufficient revenue to carry the expenses entailed by the construc- 
tion of the tanks. 

Rates for Fire Protection Service. 

The different towns served, excluding Old Saybrook, are pay- 

ing annually to the company the following amounts for fire pro- 


tection service: 


ree eT ee ee ite aaa rer $1,550.00 
ee ETE ee ne ree 1,600.00 
CED Sirsa hance dure oud RNeae- ad eee Seale nedekap awe nackte 1,300.00 
CRONGOP ccccces $06 0460s erEseenane’ re ee eT eee 625.00 
COE ET Eee PO ere sr veer ee ree eee Esbanes eeee 1,450.00 
Saybrook (Deep River) ............. ee eee ees. 1,000.00 
oe a | ere eee Coeceoees coccccccce 1,325.00 


ciniaes $8,850.00 
>U.R.1928C., 
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These rates are charged pursuant to either oral or written 
contracts, and the latter were placed in evidence as exhibits. 
All of the rates are based on a charge per hydrant, the charge 
varying in the different towns. The company proposes to sub- 
stitute in lieu of the present method of charge, except as to Old 
Saybrook, an inch-foot method of charge; that is, a nominal 
reutal charge for each hydrant, and a unit charge based on the 
number of inch-feet of distribution pipes useful for fire pro- 
tection service, the unit proposed being $.0047 per inch-foot 
per year. The proposed allocation of the fire charge on this 
basis to the town of Westbrook would entail a greater charge to 
the town than it pays under its present contract and while the 
town did not object to a continuance of the contract, the company 
expressed is willingness to have the same unit of charge apply 
to Westbrook. 

In the town of Old Saybrook the company is at present en- 
gaged in an extension mainly for the purpose of fire protection 
and this extension is being installed by virtue of a special con- 
tract entered into between the company and the town in October, 
1927. On account of the uncertainty of the development and the 
recent date at which the contract was entered into, the company 
desires the supply of service in the town of Old Saybrook to 
be governed by the contract, to which no objection was inter- 
posed by the town at the hearing. 


Public Relations. 


Cordial relations and co-operation do not exist at this time 
between the management of the company and its patrons. The 
absence thereof was shown by a large attendance of patrons at 
the hearing, many of whom expressed dissatisfaction and criti- 
cism of the management. The absence of those qualities was 
further shown in complaints made at the hearing that an order 
of the Commission directed against the company in Docket No. 
3920, dated February 19, 1920, and relating to the laying of 
service pipes from the main in the highway to the curb line had 
not been obeyed by the company. While complaints relating 
to violation of the Commission’s order were not directly in- 
volved in a rate hearing, the Commission permitted patrons to 
P.U.R.1828C. 
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state them rather than require the patrons to submit the com- 
plaints at a separate hearing, since all of the parties concerned 
were present. Said order is still in foree, and the company 
is admonished and directed to strictly comply with the provi- 
sions thereof pertaining to the laying and maintaining of serv- 
ice pipes, even though an additional operating expense is caused 
thereby. Responsibility for the absence of cordial relations 
and co-operation between the company and patrons cannot be 
laid entirely at the door of the company, but those necessary 
qualities would be more apt to exist if the management of the 
company would more consistently bear in mind that “courtesy 
on the part of officers and employees is a valuable asset to any 
utility company, and will go far toward creating and maintain- 


ing good public relations.” 
Fair Value and Reasonableness of Proposed Increases. 


[1-3] No absolute finding of fair value need be made for 
the purpose of determining the reasonableness of the increase 
in revenue petitioned for. The Commission does not consider 
as evidence ef fair value the value placed on physical prop- 
erty of the company by assessors in the several towns, set forth 
above as amounting to $274,000, because such assessments did 


not iaclude all elements of value, both physical and nonphysi- 
cal in a utility’s property, and because such value is given lit- 
tle, if any, consideration by courts and Commissions in deter- 
mining fair value. Evidence of the cost to reproduce, both at 
present, past or averaged price levels of labor and material, the 
property used and useful in the public service, the original or 
historical cost of the property and capitalization are some of, 
and generally are, the chief indices of fair value upon which 
a Commission makes its finding. The weight to be accorded 
particular indices in determining fair value and whether or 
not cost to reproduce at present prices is of controlling force, 
or the best evidence of fair value, need not be decided in this 
case, for the application of the theoretical or expected net earn- 
ings under the rates petitioned for to either Mr. Hill’s or Mr. 
Bugler’s estimates, to original or historical cost and to capital- 
ization all show that the company will not earn more than a 
T.U.R.1928C. 
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fair return on the fair value as indicated by any of those in- 
dices. 

The index submitted by the respondents (the estimate of Mr. 
Bugler), produces a lower return, 5;6 per cent on the expected 
net earnings and such estimate does not include an allowance 
for going cost which Mr. Bugler coneeded is a proper element 
to be considered in determining fair value, although in his 
opinion not a part of an estimate of cost to reproduce. 

[4] The respondents claimed at the hearing, and in theix 
brief, that the character and quality of the service, as now ren 
dered is not worth more than the rates now in force. The Com 
mission recognizes the legality of such a claim for it has said: 
“Tn establishing a utility rate sufficient to produce a fair return, 
the character and quality of the service rendered must be taken 
into consideration, and the rate must be limited by what the 
service is reasonably worth, even though the return on the fair 
value of the prcperty is less than the average recognized rea- 
sonable rate of return.” (Re Mystic Valley Water Co. Docket 
No. 4439, dated May 4, 1925, P.U.R.1925D, 685, 401.) 

Ifowever, the evidence discloses, as set forth above, and the 
Commission finds, that the character and quality of the water 
for household purposes, and pressure for fire protection service 
is of a fair standard, but can be improved, and that such im- 
prevement has been delayed for want of sufficient earnings 
upon which the additional capital required might be attracted 
and the increased operating expenses met. 

“An always adequate supply of pure potable water is of 
vital importance to the health, development, and prosperity of 
any community and particularly of large centers of population ; 
iv and adequate pressure of water for fire pro- 


an ample supph 
tection is also of vital commercial, financial, and economic im- 
portance to every large community. A water company, to sup- 
ply such service, must itself be in a healthy financial condition, 
well-managed, and always having in mind not only the imme- 
diate needs but also the probable future requirements.” (Re 
Bridgeport Hydraulic Co. (anno.) Docket No. 3892, February 
19, 1923) (P.U.R.1924A, 775.) 

The long existing recommendations of the State Department 
P.U.R.1928C. 
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of Health, admittedly reasonable, are in their nature manda- 
tory upon the company, and the execution of them requires both 
additional expenditures of capital and additional operating ex- 
penses, and are therefore important in determining a question 


of rates. 
Apportionment of Increase. 


There are three possible sources from which to obtain an in- 
crease in revenues; first, from metered rate consumers; second, 
from flat rate consumers, and third, from the towns served with 
fire protection service. The company has proposed increases 
in all three classes, $1,300 from metered rates, $13,700 from 
flat rates and $10,000 from fire protection service, exclusive of - 
Old Saybrook. As stated, the Chester division is entirely me- 
tered, and the minimum rate quarterly is $4 for a consumption 
of 4,000 gallons or less quarterly, by virtue of orders of the 
Commission referred to heretofore. 

No increase in these rates is proposed by the company and 
the increase in metered rates will apply to the limited number 
of metered customers in the Guilford division. The rate pro- 
posed there, $9 a quarter for a consumption of 10,200 gallons 
or less, represents an increase from $6.25 a quarter and a con- 
siderable decrease in the consumption allowance. This rate is 
somewhat unfavorable in comparison with the metered rate in the 
Chester division, and the latter may be regarded as discrimina- 
tory as against the former. In order to place metered customers 
in both divisions upon a more substantial basis of equality in 
rates, the Commission believes and finds that the proposed quar- 
terly rate of $9 for 10,200 gallons consumption in the Guilford 
division should be reduced to $8 a quarter for 8,000 gallons con- 
sumption. 

Inasmuch as the Guilford division is almost entirely on a 
 $13.- 


700 would be raised in that division and the ettect thereof will 


flat rate basis, the additional amount from this source of 


be to establish a minimum rate of $16 a year comparing with 
the minimum annual rate of $16 for metered consumers in the 
Chester division, establishing them a!so on substantial equality. 

All of the shore resort or seasonal customers of the company 
P.U.R.1928C. 
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are located in the Guilford division. At the request of the Mad- 
ison Beach Association the company furnished the number of 
customers in the Guilford division divided as to seasonal and 
annual customers. This information is embodied in Exhibit 
P, set forth below: 

Number of customers in the Guilford division ending 1926: 


Guilford .......... Seasonal er eee Annual 6504 ...... Total 520 
Madiaon ..<+ccoc... Sensonal 4798 ....0. Annual 363 ...... Total 862 
Clinton ........... Seasonal 287 ...... Annual 329 ...... Total 616 


Westbrook ........ Seasonal 302 ...... Annual 157 ...... Total 459 


Grand Total ...... Seasonal 1084 Annual 1373 2457 


[5] The number of seasonal customers, including Guilford, 
is 44 per cent of all the customers, an unusual circumstance in 
a water company. In view of this unusual circumstance the 
Commission approves charging the seasonal customers the same 
rate as the annual customers, to wit, the minimum charge on 
a flat rate base of $16 per year inasmuch as the cost to serve the 
seasonal customers is as great as to serve the annual customers, 
even though the latter may consume more water than the form- 
er; for the chief cost in a water works system is not collecting 
water in a reservoir, but providing a distribution system to con- 
vey water from the reservoir to the patron, and expenses for 
distribution continue even though consumption does not take 
place. 

The remaining class of fire protection service is covered in 
many instances by oral or written contracts between the com- 
pany and the several towns served, the existence of some of those 
contracts being in dispute between the company and the towns 
concerned and at least one of the contracts being in force, or 
claimed to be in force, for about ten years or more. The amounts 
paid by the several towns differ considerably, not alone because 
the number of hydrants, the basis of charge, differ in the sev- 
eral towns, nor because the conditions of service are different, 
but chiefly because the contracts represent the result of bargain- 
ing between town and company. 

[6] The payment during 1926 of approximately $8,850 by 
the towns for fire protection service raises the question whether 
or not the rates for that service charged are reasonable or not. 
P.U.R.1928C. 
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The Commission has in earlier water company rate cases passed 
upon the relation of fire protection service to investment in 
physical property of the company required to provide that pro- 
tection and the Commission has recognized the fact that such 
service is one of the important purposes and obligations of a 
water company; further, the preparation to supply this service 
necessitates large added investment in physical property, par- 
ticularly in mains and distribution system, over and above what 
it would require to supply service for domestic, commercial, and 
manufacturing purposes. Such added investment or proportion 
of the total physical property required for fire protection va- 
ries in different communitics, from a small proportion in very 
large cities to as high as 50 per cent in small communities. Up- 
on that fact the Commission is of the opinion and finds that 
the allocation of approximately 15; per cent of the entire rev- 
enues petitioned for to fire protection service in the towns served 
excluding Old Saybrook is under rather than over the general 
estimate of a fair allocation for communities of the aggregate 
size of the several towns, served. Such allocation amounts to 
about eighteen thousand, eight hundred and fifty dollars, and 
should be paid by the several towns rather than by the other 
classes of water consumers, since the towns can distribute the 
burden by means of taxation where it equitably belongs, namely, 
on the property protected by the fire service. 

[7] The present rates for fire protection service, excepting 
those obtaining in Old Saybrook, are less than reasonable and 
adequate to provide properly for the public convenience, neces- 
sity and welfare, since they do not produce an amount sufficient 
to afford the company a fair and adequate revenue for the serv- 
ice rendered, the amount whereof has been found at least $18,- 
850 from all the towns, and the present contract between the 
company and the town of Westbrook is discriminatory as against 
the other towns, in view of the allocation made hereinafter on 
the inch-foot method of charge. While the petition of the com- 
pany does not allege the unreasonableness of the existing con- 
tract rates, and as their modification under Chapter 328 of the 
Public Acts of 1821, the Commission has power, under §§ 3635 
and 3636 of the General Statutes, under one of which this peti- 
P.U.R.1928 
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tion was brought) to modify those contract rates since the pas- 
sage of those sections conferred upen the Commission “full au- 
thority to regulate rates notwithstanding the prior existence of 
private contracts purporting to fix continuing rates titer par- 
tes. The Act of 1921, though in terms retroactive, confers no 
new authority upon the Publie Utilities Commission but is de- 
claratory of a power it already possessed.” Ansonia v. Ansonia 
Water Co. 101 Conn. 151, 162, 163, 125 Atl. 474. 

[8] The inch-foot method of charge for fire protection serv 
ice, adopted by the Commission in previous water rate cases, is 
approved by the respondents. The amount of the revenue to 
be derived from fire protection service depends upon the num- 
ber of inch-feet of main, necessitating a study of the length, and 
size of the different mains, which should eliminate so-called 
mains four inches and under in diameter, since they are inade- 
quate for fire protection. The Commission has in evidence a 
detailed computation, filed by the Company, of the length and 
diameter of all pipes in the entire distribution system of the 
company, and from this it appears that there are at the present 
time the following number of inch-feet of main useful in fire 
protection service in the several towns, excluding the town of 
Old Saybrook: 

Total Inch-Feet 
(Less 4”) 
suilford Division— 


CE o> nas coeds PO RN ne a Te ‘ 343,503 
WIE, «cin, dn ca fedaiaiianttcks! 0.6 anaiieee aha tia ei Ea ee Se 576,180 
RE cha Miitxdas cea) win BeOO a eka eiens awa Chie eee - 715,547 
ere wrbaveereeveenes (esteeedcuceoeuows 5,379 
RG SE HNN ii ee cKdicdacn ste cemsas neeeeraasren 527,316 
pee Sirnenen Pn ne ee ene ee Te eee 2,167,925 
Chester Division— 
i rere ee ee a ee ee ere 130,091 
eT ee Pee LE Pet ee eee rn ee ee eae eee 509,093 
Saybrook (Deep River) ...... Ter TT ere eee re 256,740 
NE i ricth ed een eee ade Sr ae 895,924 
Total Guilford and Chester Divisions ...... Peer Terre 3,063,849 


The Commission finds that a unit charge of $0.0047 per 
inch-foot is a reasonable maximum charge for fire protection in 
this case to be applied to the number of inch-feet in each town, 
except the town of Old Saybrook where the present contract 
P.U.R.1928C. 36 
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rates shall continue until modified by further order of the Com- 
mission. 

[9] The construction of three water tanks in the towns of 
Guilford, Madison, and Westbrook mentioned heretofore are im- 
provements in the physical property of the company, and would 
benefit solely fire protection service in those towns, and that 
class of service should pay additional revenue, therefore, to car- 
ry the necessary operating expenses and afford the company a 
fair return on the investment required therefor. 

The Commission does not believe it is necessary at this time 
to pass upon or determine a proper charge for fire protection 
service when and if the aforesaid water tanks are constructed. 
Whether or not such construction should take place is a matter 
for a careful consideration between the towns concerned and the 
water g@ompany, and should one or more of the towns aifected 
desire the construction of tanks in the interest of additional fire 
protection service, the additional charge therefor can be deter- 
mined by the Commission at such time upon application made. 

The Commission after a consideration of all the facts in the 
ease, and for-the reasons stated hereinbefore, is of the opinion 
and finds that the present rates for all classes of service, except 
the fire protection rates in Old Saybrook, are inadequate and 
unreasonable; further, that the existing contract between the 
town of Westbrook and the company relating to the charge for 
fire protection service is discriminatory, and all of the present 
rates, with the exceptions stated, should, therefore, be modified. 
The Commission is of the further opinion and finds that the 
rates prescribed in the subjoined order are just and reasonable, 
maximum rates and charges to be made by the Guilford-Chest- 
er Water Company from and after January 1, 1928. When- 
ever the service of the company in Old Saybrook is extended 
beyond fire protection service to household and other purposes, 
the rates to be charged therefore shall be the same rates as those 
prescribed in the subjoined order for the Guilford division of 
the company. 

[10] While the company requested at the time of the first 
hearing, in view of the long adjournment, that whatever rates 
the Commission might establish be made retroactive to October 
P.U.R.1928C. 
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1, 1927, the Commission does not feel that the circumstances 
warrant retroaction to that date. However, the Commission 
does determine that the rates prescribed in the subjoined order 
shall be effective as of January 1, 1928, at which time the quar- 
terly billing period of the company for metered and flat rate 
consumers commences, and while the time of payment for fire pro- 
tection service is April and October in the year, the towns and 
the company can determine the increased charge for that serv- 
ice by using January Ist as the dividing time. 
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RE LIBERTY HIGHWAY COMPANY. 
[Regular Certificate No. 8, Irregular Certificate No. 2446.] 


Certificates of convenience and necessity — Evidence of necessity — 
Unauthorized motor carrier service — Emergency equipment. 

1. The use of additional motor carrier equipment for over a year 
to serve the demand of the expanding business of a carrier obtained by 
solicitation is not an emergency use under statutes and Commission 
rules permitting the use of the emergency equipment for a limited 
period, and the existence of this demand does not alone justify Com- 
mission approval of the so-called emergency equipment for regular 
service, p. 564. 

Monopoly and competition — Transportation companies — Certificate 
for motor carrier. 

2. The Commission must consider all existing facilities in a given 
territory, both railroad and motor, before it grants new companies the 
right to do business or authorizes any certificated common carrier to 
multiply its service, p. 569. 


[March 8, 1928.] 


Arpiication by a motor carrier for authority to increase 


equipment; denied. 


By the Commission: This is a proceeding before the Com- 
mission upon an application filed by the Liberty Highway Com- 
pany August 12, 1927, whereby it seeks permission to increase 
its authorized equipment. 

The said applicant is a motor truck company with principal 
oftices at Toledo, Ohio; it possesses two certificates of public 
P.U.R.1928C. 
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convenience and necessity, both of which are for intrastate serv- 
ice only. Certificate No. 8 covers a regular route and authorizes 
the transportation of property between the city of Cleveland, 
Ohio, and the city of Toledo, Ohio, via Sandusky and Norwalk, 
and also extends northward from Toledo to the Ohio-Michigan 
line. Certificate No. 2446 is an irregular certificate and gives 
the said company the right to carry property over all passable 
highways in Ohio, with Toledo as a point of origin and destina- 
tion. 

The following protestants entered appearances at the hearing: 
Lake Shore Electric Railway Company, Toledo-Fostoria & 
Findlay Railway Company, New York Central Lines, Baltimore 
& Ohio Railroad Company, Pennsylvania Railroad Company, 
Hocking Valley Railway Company, Detroit-Monroe & Toledo 
Short Line Railway Company, receiver of the Detroit-Monroe & 
Toledo Short Line Railway, Western Ohio Railway Company, 
and the Columbus-Delaware & Marion Electric Railway Com- 
pal V. 

In 1927 the Liberty Highway Company paid tax on the fol 
lowing equipment which, according to the Commission’s records, 
it is authorized to operate regularly; 4—5-ton trucks; 8—34-ton 
trucks, +-24-ton trucks; 1—i}-ton truck, and 37 trailers. The 
total tonnage of the trucks is 593 and the tonnage of the trailers, 
according to the testimony of the applicant, is 226. 

This application states that the said Liberty Highway Com- 
pany desires to add the following equipment: 9-33-ton trucks; 
8—2i-ton trucks, 1—-2-ton truck; 1—14-ton truck, making a total 
of 19 trucks of an aggregate capacity of 55 tons, and 10—6-ton 
trailers, 2-8-ton trailers, and 1—4-ton trailer; making a total of 
13 trailers of an aggregate capacity of 80 tons. 

[1] The record reveals the fact that the applicant is now us- 
ing, and has been using, in transporting property for hire under 
its two certificates since January 1, 1927, the above listed equip- 
ment, which it is now asking the Commission to certificate. The 
contention of the applicant is that the said additional equipment 
has been used in emergency service and that it now wishes to have 
the same made permanent; in other words, it is contended that 
an emergency demand has existed which has been met by the 


P.U.R.1928C. 
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use of additional trucks and that this demand having extended 
over a period of more than a year proves conclusively a con- 
venience and necessity which must be served by the applicant and 
that this alone is justification for the Commission approving 
the so-called emergency equipment for regular service. 

With this contention, the Commission cannot agree. The use 
of the additional trucks, in the light of the statutes and the rules 
and regulations of this Commission, were not to serve an emer- 
gency or unusual temporary demand in the least. They have 
been used, and are being used, to serve merely the expanding 
business of the Liberty Highway Company and this expansion 
has been due very largely to the activity of the said company in 
soliciting further business. In fact, Mr. Schmidt, President of 
the Liberty Highway company, testifies at page 320 of the rec- 
ord that his company has been constantly soliciting business. 

Section 614-94 of the Ohio General Code contains the fol- 
lowing provision: 

“In case of emergency, or unusual temporary demands for 
transportation, the taxes for additional motor propelled vehicles 
for a limited period shall be fixed by the Commission in such 
reasonable amounts as may be prescribed by general rule or tem- 
porary order.” 

Rule 13 of the Rules and Regulations of the Publie Utilities 
Commission provides that: 

“In eases of emergency or unusual demands for transporta- 
tion, other motor vehicles may be used by a motor transportation 
company under its certificate for a limited period, provided, 
that all such cases must be reported to the Commission, in writ- 
ing, within three days; such report to be accompanied by the 
necessary fee or tax on such vehicle for the balance of the cur- 
rent fiscal year, as set out in § 614-94 of the act, or by the fee or 
tax for each day or portion of a day such vehicle is used, as pro- 
vided in rule 22 thereof.” 

It is evident that the Commission in fomulating the above 
quoted order, through mistake, omitted to include the word “‘tem- 
porary” before “demands,” as the statute provides. It is also 
apparent that the rule was made before the Commission was ad- 
vised of the decision of the supreme court in Northern Ohio 
P.U.R.1928€. : 
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Traction & Light Co. v. Publie Utilities Commission, 113 Ohio 
St. 93, P.U.R.1926A, 378, 148 N. E. 584. Prior to that de- 
cision the Commission permitted addition and withdrawal of 
equipment at the will of the operator; otherwise, it would never 
have included as a part of the said rule the following: 

“Such report to be accompanied by the necessary fee or tax on 
such vehicle for the balance of the current fiscal year, as set out 
in § 614—94 of the act.” 

In revising its rules and regulations recently the Commission 
made more definite and certain this particular rule. 

Both the statute and the rule provided that additional motor 
propelled vehicles for emergency or unusual temporary demands 
shall be used for limited periods only. The Commission in con- 
struing this language has always held, and the same is within the 
knowledge of the bus and truck operators of Ohio, that the 
limited period at best can extend over not more than a few weeks. 
Notwithstanding this, however, the applicant herein admits that 
from prior to January 1, 1927, to the present time he has been 
operating a large number of so-called emergency vehicles. The 
evidence discloses that prior to the filing of this application on 
August 12, 1927, no emergency tax had either been paid or ten- 
dered to the state of Ohio. 

The above rule also requires, “That all such cases must be 
reported to the Commission, in writing, within three days.” This 
has always been interpreted by the Commission as necessitating 
a report in writing to the Commission within three days after 
the beginning of service on the part of an operator on account 
of an emergency or unusual temporary demand. This fact is 
also well known to the bus and truck operators of the state of 
Ohio. The Liberty Highway Company, however, made no report 
at all to the Commission and gave no intimation of the same even 
at the time the application was filed. This fact was brought to 
the attention of the Commission for the first time*during the 
hearing on December 9, 1927. 

Rule 22 of the Rules and Regulations of this Commission 
provides : 

“The tax on motor vehicles operated for limited periods (as in 
case of emergency or unusual temporary demands for transporta- 
P.U.R.1928C. 
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tion, as provided in Rule 13) shall be $1 for each day or portion 
of day such vehicle is used.” 

If either motor bus companies or motor truck companies can 
circumvent the law by claiming the existence of an emergency 
when they themselves are soliciting business which they well 
know their authorized equipment cannot carry, and place addi- 
tional vehicles in operation on that account, and after the lapse 
of almost a year come before the Commission and claim because 
of those circumstances the right to have the equipment which 
they may lawfully use under their certificates approved the Com- 
mission, if it must approve the same, has very little or no control 
over motor vehicle companies. In the case of Scioto Valley R. 
& Power Co. v. Publie Utilities Commission, 115 Ohio St. 358, 
P.U.R.1927C, 186, 154 N. E. 320, it is held that “Under the 
provisions of § 614—93, General Code, when a motor transpurta- 
tion company desires to change, extend, or shorten its route, or to 
increase or decrease the number of vehicles, or to substantially 
increase its seating capacity, or to do any other act or thing which 
the applicant may be permitted to do under the general statutory 
laws and regulations of the state of Ohio, the Public Utilities 
Commission must determine whether public convenience and ne- 
cessity require such change in service. In this connection the 
Public Utilities Commission shall consider whether the public 
proposed to be served by such proposed change in motor transpor- 
tation service has or has not adequate common carrier transporta- 
tion service independent of the proposed change or increase in 
service to be rendered by the applicant.” 

In Central Ohio Transit Co. v. Public Utilities Commis- 
sion, 115 Ohio St. 383, 154 N. E. 323, the supreme court held as 
follows: 

“Under §§ 614-87, 614-91, and 614-93, General Code, when 
an application is filed with the Public Utilities Commission for 
the purpose of changing, extending, or shortening the route, or 
increasing or decreasing the number of vehicles, or for the doing 
of any other act or thing which the applicant might be permitted 
to do under the general statutory laws and regulations of the 
state of Ohio, the application shall be considered by the Commis- 
P.U.R.1928C. 
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sion and be governed in the same manner as is provided in case 
of an original application.” 

In Northern Ohio Traction & Light Co. v. Public Utilities 
Commission, 113 Ohio St. 93, P.U.R.1926A, 378, 148 N. E. 
584, it is held that an application before the Public Utilities 
Commission to increase. or decrease a number of vehicles em- 
ployed in motor transportation service under a certificate there- 
tofore issued by the Commission can only be heard by the Com- 
mission in accordance with the notice required by § 614—91, that 
is, in order to increase or decrease the number of vehicles which 
are to be used in its service a motor transportation company is 
governed in the same manner as is provided in case of original 
application. 

Equipment has been added in the instant case which has served 
the public in a regular operation for a period of more than one 
year without any color of authority from this Commission. 

A motor transportation company cannot increase its equip- 
ment without the approval of the Publie Utilities Commission 
except in case of real emergency or unusual temporary demand. 
The intention of the legislature in the statute making this pro- 
vision is too plain to admit of argument. Such language as 


“emergency” and “unusual temporary demand” clearly implies 
© e © * i 


situations which cannot be foreseen with reasonable foresight and 
also, of such short duration as not to require permanent equip- 
ment. Stated in other terms, the condition contemplated is such 
that a certificated common carrier does not have an opportunity 
to come before the Commission in the usual manner. 

The Commission is indeed surprised that anyone who is 
familar with the law in any degree will be heard to maintain 
seriously that expansion upon solicitation of business or calls for 
g shippers should be even thought of as 


hy 


emergency, much less that any company would burden the high- 


service from growin 
ways of the state for a year, or more, with—in excess of— 
thirty unauthorized vehicles and then appear before this body 
and testify to the same for the purpose of justifying a perma- 
nent inerease and through that so-called emergency service es- 
tablish a convenience and necessity for additional service. 

No company operating a limited number of transportation 
P.U.R.1928C. 
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units which cannot be increased under normal conditions—and 
even then for any great length of time—without the consent of a 
regulatory power, is justified in soliciting beyond its capacity, or 
is legally within its rights in increasing its equipment without 
having first made application to, and secured the approval of, the 
proper authority, whether the company term the operation an 
emergency or what not. 

[2] The record will be found to contain much evidence that 
other freight and package transportation companies located in 
the same territory as the applicant, rendering equally good serv- 
ice, though not from door to door,—which the Commission does 
not deem necessary—possess a great deal of idle equipment. 

It is the duty of this Commission to consider all existing fa- 
cilities in a given territory, both railroad and motor, before it 
grants new companies the right to do business or authorizes any 
certificated common carrier to multiply its service. In fact, all 
competing motor transportation companies are entitled to an op- 
portunity to add to their capacity whenever one of the group 
proves that an additional convenience and necessity abounds. It 
was the duty of the applicant in this case to apply to the Com- 
mission, as by law provided, when it discovered that its author- 
ized equipment would no longer carry the property which it 
could obtain to haul. The Commission should at least have been 
accorded the courtesy of passing on the question of whether the 
Liberty Highway Company might increase its number of trucks 
and trailers for 1927 or whether other existing transportation 
companies could not adequately perform the service or otherwise. 

This matter, however, was not submitted to the Commission; 
the applicant herein merely proceeded to press new and unau- 
thorized units into service of its own volition under guise of 
an emergency. There was no emergency in the beginning and 
there is no emergency now. If this may be termed such, then 
as a Commission we have no power to determine what number 
of vehicles a given motor transportation company should be 
operating under its certificate. The number will fiuctuate up- 
ward as the company can secure business and then after some 
eight or nine months or a year elapsing, with the highways 
overburdened, the officers of the prosperous company will ap- 
P.U.R.1928C. 
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pear before the Commission and request that their latest multi- 
plications and additions receive its sanction. 

The position taken by the applicant company is untenable. 

If the transportation companies doing freight business be- 
tween Cleveland, Toledo, and the Ohio-Michigan line could not 
carry the burden being proffered and extra trucks and trailers 
were in demand on January 1, 1927, wisdom and good faith, 
would appear to have dictated, under controlling laws and rules, 
an application to the Commission for increase in equipment 
early in the spring of 1927. 

The Commission is neither ready to surrender the regulatory 
power granted it by the legislature nor to secede from the 
position it has maintained since the decision of the Supreme 
Court of Ohio in Northern Ohie Traction & Light Co. v. Publie 
Utilities Commission, 113 Ohio St. 93, P.U.R.1926A, 378, 148 
N. E. 584; Scioto Valley R. & Power Co. v. Public Utilities 
Commission, 115 Ohio St. 358, P.U.R.1927C, 186, 154 N. E. 
320, and Central Ohio Transit Co. v. Publie Utilities Commis- 
sion, 115 Ohio St. 383, 154 N. E. 325. 

The Liberty Highway Company states that although it had 
paid no tax on the excess equipment at the time of hearing, it 
stood ready and willing so to do. Other companies which have 
paid taxes unto the state treasury in advance and then taken 
the hazard of having their equipment called upon by the public 
would no doubt also be pleased to wait until the end of the year 
to see what use was made of the same before they make pay- 
ment. No other company has received such advantage and 
under the law no one is entitled to it. Since, however, this is 
the first case of its nature to come before the Commission, and 
the applicant, to all appearances, having honestly misinterpreted 
the laws and rules applicable in the situation, this body does 
not deem it advisable to be drastic in the action which it is 
called upon to take. This finding and order must stand as no 
uncertain warning for the future to this company to ail other 
motor transportation companies, within the jurisdiction of the 
Commission, as well. 

No convenience and necessity having been shown for increased 
equipment which, for aught the Commission is aware may not 


P.U.R.1928C. 
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well be served by existing transportation facilities—and since 
the only inadequacy in any way presented is based upon an 
unauthorized operation—it, therefore, finds it imperative to 
refuse to grant this application and accordingly the same is 
hereby denied. 

It is, therefore, ordered, that the Liberty Highway Company 
desist immediately, at once as of the date of this order, from 
the use of the additional equipment which it has sought to have 
permanently certificated. 

It is further ordered that the Liberty Highway Company pay 
to the treasurer of the state of Ohio within ten days after re- 
ceipt of this order for the use of the highways of the state of 
Ohio in regular, but unauthorized operation, the following 
amount of money based upon the capacity of the extra vehicles 
which it has used during 1927, and is now using during the first 
quarter of 1928: 


{For 9 34-ton trucks ..... iii ahaa Ne aac pre Mee anion snare arcagea $1,260.00 
SOE SE SECO CUES coins ccescicecseessevceccesvccess 640.00 
[Pow 2 & Com Creek once cccecwcccccccccccctsccccceces 30.00 
WORE F ROW E. DEG BOM oi sciecies ccc ccesssccewsesasees cave 40.00 
| For 13 trailers ...cccccccccsccccccccccccccccccesecece 252.00 
engenirenaietian 
{ Total ...... eer eT TTT TTT TTT PTE TCC eT $2,272.00 
[ First quarter ..cccccccccccccccscccsscccccevesccccscces $568.00 
1928 ——— 
L $2,840.00 





OHIO PUBLIC UTILITIES COMMISSION, 


RE DETROIT-CINCINNATI COACH LINE, INCOR- 
PORATED. 


[Certificate No. 2749.] 


Interstate commerce — Automobiles — Evasion of intrastate regula- 

tion. 
1. The action of an interstate bus operator in accepting patrons at 

a point within a state with the understanding that they might be\ dis- 
charged at another point within the same state is the performance of 
an intrastate service without a certificate as required by law, notwith- 
standing that the tickets sold for such transportation designated a 
destination outside of the state, p. 573. 

P.U.R.1928C. 
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Interstate commerce — Power of Commission to revoke certificate — 
Conditions subsequent. 

2. The power and discretion of the Commission over the issuance 
of certificates to interstate carriers as long as reasonable provisions of 
local law are not complied with, carries with it the implied power to de- 
stroy such certificates if violations occur after the legal inception of 
operation, p. 575. 

Interstate commerce — Automobiles — Evasion of local law — Fed- 
eral statutes. 

3. No transportation company by mere evasion will be permitted 
to turn what is clearly an intrastate movement of passengers into inter- 
state commerce for the purpose of claiming the protection of Federal 
statutes, p. 575. 


Interstate commerce — Automobiles — Violation of local law. 

4. Persistent violations of speed laws and other laws enacted by 
the state in a valid exercise of police power over its highways are 
proper grounds for the revocation of a certificate of a carrier purporting 
to be engaged in interstate commerce, p. 576. 


Interstate commerce — Automobiles — Local police regulation. 
5. All motor transportation companies operating within a state 
whether they be engaged in intrastate or interstate commerce, are com- 

pelled to comply with the police regulations of the state, p. 576. 


[March 26, 1928.] 


ComptatntT by various electric railway companies against the 
alleged illegal operation of an interstate bus company; inter- 


state certificate revoked. 


By the Commission: This proceeding comes before the 
Commission on complaints filed by the Western Ohio Railroad 
Company, the Toledo-Bowling Green & Findlay Railroad Com- 
pany, the Lima-Toledo Railroad Company, the Cincinnati- 
Hamilton & Dayton Railroad Company, and the Dayton & Troy 
Railroad Company against the Detroit-Cincinnati Coach Line, 
Ine. 

The complainants are electric railroad companies operating 
within the state of Ohio. 

The Detroit-Cincinnati Coach Line, Ine., respondent, was 
granted Certificate No. 2749 on October 4, 1927. Under the 
terms of the same it was given the right to operate in interstate 
service only through Ohio between the Ohio-Michigan state line, 
north of Toledo, Ohio, and the Ohio-Keniucky state line between 
P.U.R.1928C. 
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Cincinnati, Ohio and Covington, Kentucky; its entire operation 
being between Detroit, Michigan and Covington, Kentucky. 

It is the contention of the complainants that the respondent 
kas engaged in the performance of a subterfuge intrastate opera- 
tion. Witnesses were called who testified to the purchasing of 
tickets in Cincinnati to Monroe, Michigan—which is just across 
the Ohio-Michigan line—even though the witnesses stated that 
they wished to go only as far as Toledo. The said witnesses, it 
is alleged, were advised that they could get off at Toledo, al- 
though in order to escape the requirements of the law the ticket 
had to read “Monroe, Michigan.” Witnesses were also pre- 
sented who testified that they had purchased tickets in Toledo 
when they were bound for Cincinnati, Ohio, although they ad- 
vised the ticket sellers of the same; these witnesses testified that 
they were told they must purchase tickets which read “Coving- 
ton, Kentucky,” Covington being just across the state line from 
Cincinnati. The record also contains evidence to the effect that 
passengers going to and from intermediate points within the 
state of Ohio along the respondent’s line were also transported 
according to their wishes. 

The complainants further maintain, and called witnesses to 
testify, that the respondent has repeatedly operated its vehicles 
at an excessive rate of speed and, furthermore, adduced evidence 
that the said respondent has been fined a number of times for 
exceeding the 35-mile per hour limit and operating its busses in 
2 reckless manner. 

[1] The Commission having fully considered the record in 
the case, is led to conclude that the violations alleged by the 
complainants are fully substantiated. The Commission finds 
that the Detroit-Cincinnati Coach Line, Inc. under interstate 
Certificate No. 2749, has performed an intrastate service with- 
out having first obtained a certificate of convenience and neces- 
sity from this Commission for intrastate operation as required 
by § 614-88 Ohio General Code. The Commission further finds 
that the said respondent has at various times violated the laws 
of Ohio and the rules of this Commission in operating its vehicles 
at an excessive and dangerous rate of speed. The hearing was 
adjourned to different places along the respondent’s line in order 
P.U.R.1928C. 
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to permit both parties to fully present their case. The re- 
spondent even then did not successfully refute the allegations 
and testimony against it. 

The Commission has alwavs held that it is an established 
principle of law that one may not evade reasonable state and 
local regulation by the mere linking of intrastate transportation 
to an interstate operation. This is the gist of the finding of the 
Supreme Court of the United States rendered January ‘ 1927 
in Re Interstate Busses Corp. v. Holyoke Street R. Co. 273 U. 
S. 45, 71 L. ed. 530, P.U.R.1927B, 46, 47 Sup. Ct. Rep. 298. 
It is also clearly the law as stated by this Commission in the 
case of the Scioto Valley R. & Power Co. v. Interstate Motor 
Transit Co. decided May 10, 1927, P.U.R.1927D, 720, that 
a state has power in public interest reasonably to control and 
malel ate the use of its highways so long as it does not directly 
burden or interfere with interstate commerce. Hendrick v. 
Maryland, 235 U. 8. 610, 59 L. ed. 385, 35 Sup. Ct. Rep. 140; 
Kane v. New Jersey, 242 U. S. 160, 61 L. ap 222, 37 Sup. Ct. 
Rep. 30; Packard v. Banton, 264 U. S. 140, 68 L. ed. 596, 44 
Sup. Ct. Rep. 257. 

The respondent questions the right of the Commission to 


jurisdie- 


revoke its certificate, vet it invoked the Commission’s - 
tion when it made application for the same. The supreme court 
of Ohio has held that: 

“1, Sections 614-86 to 614-102, inclusive, of the General 
Code of Ohio, are designed to regulate motor transportation, 
governing all motor vehicles operating over the highways of the 
state, but do not authorize the Public Utilities Commission to 
exclude motor transportation companies operating in interstate 
traffic from such highways. 

2. Motor transportation companies operating in interstate 
traffic are subject to the saanreagin of said sections and the regu- 
lations therein provided may be applied to all interstate opera- 
tors, except in so far as such application would involve a direct 
burden upon interstate commerce. 

A condition in a certificate of convenience and necessity 
ithe to an interstate operator that passengers may not be 
received within the state of Ohio whose destinations are also 
P.U.R.1928C. 
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within the state of Ohio is not an unreasonable condition, and 
does not operate 

Cannon Ball Transp. Co. v. Public Utilities Commission, 113 
Ohio St. 565, P.U.R.1926C, 564, 149 N. E. 713. 

[2] In Clark v. Public Utilities Commission, 274 U. S. 554, 
71 L. ed. 1199, P.U.R.1927D, 346, 47 Sup. Ct. Rep. 702, the 
Supreme Court of the United States on May 31, 1927, held that 


s a direct burden upon interstate commerce.” 


$5 


the users of state highways, although engaged exclusively in 
interstate commerce, are subject to regulation by the state to 
insure safety and convenience and the conservation of the high- 
ways. The Commission has always recognized that no discretion 
exists as to the issuance of a certificate so far as convenience and 
necessity are concerned, where the carrier is engaged exclusively 
in interstate commerce and has made application for a certificate 
and complied with the other provisions of the law. The Com- 
mission, however, deems that it does possess a discretion so long 
as reasonable provisions of the law are not complied with. Thus, 
without the performance of certain conditions precedent, the 
Commission may refuse to grant an interstate operator the right 
to do business. This power of the Commission to create also 
carries with it, if the law is not complied with after legal incep- 
tion of operation, the power to destroy. In so holding, no one 
is discriminated against nor is interstate commerce obstructed. 
[3] The respondent in this case obtained a certificate from 
the Commission to operate in Ohio in interstate commerce only. 
Under the protection of that certificate it has, in fact, carried 
on an intrastate transportation of passengers. The respondent 
has been doing indirectly that which it could not have done in a 
direct manner. If this Commission does not have the power to 
revoke an interstate certificate for violations of this nature it 
cannot possibly regulate transportation service within the state 
of Ohio. As a Commission, we cannot submit to such an inter- 
pretation of the law. It is our duty to curtail such illegal, un- 
ethical, unfair and reprehensible practices. No transportation 
«ompany by mere evasion will be permitted to turn what is 
clearly an intrastate movement of passengers into interstate com- 
merce for the purpose of claiming the protection of Federal 
statutes. 
P.U.R.1928C. 
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[4, 5] The respondent has persistently violated the speed laws 
and has been the subject of criminal prosecution and conviction. 
These official interdictions, however, have so far accomplished 
nothing in the way of reformation of their subject. All motor 
transportation companies operating within the State of Ohio, 
whether they be engaged in intrastate or interstate commerce, 
are compelled to comply with the police regulations of the state. 
The Commission has always taken the position that violations of 
this nature, if sufficiently aggravated, are a proper ground upon 
which to base revocation. If aggravation ever existed, it is to be 
found in the instant case. 

On a record such as is to be found herein, this Commission 
does not hesitate to pass upon the intricate legal propositions 
involved, even though they bear upon the whole subject of motor 
transportation in interstate commerce. The principle at stake 
is vital and the Commission has no desire to escape what is its 
manifest duty. 

It is, therefore, ordered, that Certificate No. 2749 be, and 
hereby it is, revoked. 

It is further ordered, that the Detroit-Cincinnati Coach Line, 
Inc. desist from all operation within the state of Ohio under 
the said certificate within fifteen days from the date of this order. 





RHODE ISLAND PUBLIC UTILITIES COMMISSION, 


RE UNITED ELECTRIC RAILWAYS COMPANY. 
[Application No. 767, Order No. 1233.] 


Service — Substitution of busses for street cars — Depreciation — 
Merger of annual allowance into accrued depreciation. 

1. Permission to abandon electric railway service and to substitute 
busses was refused where the expense for repairs and relocation said to 
be necessary to the rail service was only the result of minor route 
changes and ordinary and deferred maintenance for which a deprecia- 
tion reserve had been regularly allowed, and where the company on 
abandonment intended to merge such funds in its general accrued depre- 
ciation funds without benefit to patrons ailected by the street car aban- 
donment, p. 579. 
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Service — Discontinuance of street railway — Bus substitution — 
Duty to acquaint Commission with full program. 

2. A petition for abandonment of street railway service with bus 
substitution therefor was refused where it appeared from certain con- 
struction activities, press articles, and remarks of utility representa- 
tives not formally brought to the attention of the Commission that the 
company had in mind additional changes, concerning the full extent 
of which it was its duty to inform the Commission, p. 579. 


Service — Powers of Commission — Discontinuance of street railway. 
Discussion of the authority of the Commission to permit abandon- 
ment of street railway service in the absence of a specific power, p. 


co - 


“i [December 28, 1927.] 

Petition for the abandonment of street railway service and 
for a certificate to operate busses in substitution therefor; pe- 
tition refused. 

Appearances: Alonzo R. Williams, for United Electric Rail- 
ways Company; Waldo Bartlett, Town Solicitor, for town of Bur- 
rillville; Everett Walling, Town Solicitor, for town of North 
Smithfield; Arthur Ingraham, for Mohegan Mill. 


By the Commission: The petitioners seek permission to 
operate busses.over the route specified in the application and to 
substitute these busses for the present trolley service between 
Woonsocket, Rhode Island and Pascoag, Rhode Island. 

The Commission have listened to the evidence submitted in 
this case and it seems to us that while this case is a proposition 
of not the entire abandonment of the line, yet it is the entire 
abandonment of the line from Aldrich’s turnout to Pascoag, 
which covers substantially all of the line, and, as far as that 
mileage is concerned, that the matter should come to us in a clear 
and convineing way. 

The question of the authority of the Commission to permit an 
abandonment is shrouded in doubt. While we have general 
powers to regulate service we have no specific powers to authorize 
an abandonment of service. We have assumed the power al- 
though the question has not been settled on any appeal to the 
court in the ease of certain lines which have been abandoned. 
The first one which we have in mind is the operation of the Paw- 
tuxet-to-Lakewood, where we permitted bus service to displace 
P.U.R.1928C. 37 
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a very expensive trolley car service between the Pawtuxet bridge 
and Lakewood, and very shortly the bus service was unprofitable, 
and they came up here and surrendered their certificate and 
abandoned operation. We next permitted it to take place in the 
ease of the North Scituate portion of the Providence-Daniclson 
line, and in the case of the Chepachet line and there this pe- 
titioner continued bus service until recently it came up here and 
asked permission to transfer its certificate to individuals, and 
the only power of the Commission over that was to ascertain 
whether the proposed transferee was a responsible person and, 
if so, it was our duty to permit a transfer of the certificate and 
such transfer was granted and the petitioner eliminated itself 
entirely from any further transportation duty to the public over 
those particular lines. The matter came up again in the case 
of the line to Cumberland Hill and there the conditions were 
somewhat similar to the conditions in the present case but by no 
means identical. There the line was originally constructed for 
the purpose of carrying passengers between Pawtucket and Woon- 
socket, transferring at Cumberland Hill. It had become of little, 
if any, use by reason of the high speed trolley service which was 
maintained from Providence, with connections at Pawtucket to 
Woonsocket, and the increasing use of the automobile, which 
resulted in almost no use of that line except for the purpose of 
carrying school children. The State Board of Public Roads 
proposed a reconstruction of the entire highway involving prac- 
tically the relocation and relaying of all the trackage that was 
involved. There a real emergency confronted the company le- 
cause it represented practically the immediate necessity of prac- 
tically replacing its entire investment upon that line with no 
prospect of any traffic that would anywhere nearly warrant such 
expenditures, and in that case the Commission assumed the re- 
sponsibility of permitting the installation of the bus service. It 
was done, however, without objection on the part of the com- 
munities involved which was the ease of all these other abandon- 
ments. The company still continues bus operation over the 
Cumberland Hill line and has supplemented that operation by 
operation over the highway, under the consent of this Commis- 
sion, by way of Albion and Manville, into Woonsocket, which 
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appears to be a fairly profitable line between Woonsocket and 
Pawtucket. 

[1] Now, in this particular case, we have not a reconstruction 
of the entire line brought about by reason of public improve- 
ment, but a comparatively short distance where changes that are 
proposed by the State Board of Public Roads will involve the 
relocation of this trackage and some expense to the company. 
The main portion of the trackage requires maintenance, some of 
which has been deferred, and it simply requires the ordinary 
maintenance, ordinary replacements for which this company has 
set up a depreciation reserve and against which fund the expense 
of such replacement should be drawn. In ease this line is aban- 
doned all of the accrued depreciation that is set up against this 
line will merge into the acerued depreciation fund of the com- 
pany so that the charge against the riders on this particular line 
will no longer accrue to their benefit. If we are to believe the 
testimony of the comptroller of the company, vice-president and 
comptroller, the capital expenditures on this line, upon complete 
abandonment, would be immediately charged against this de- 
preciation fund or equalization reserve, as it is called. 

[2] There is another element that enters into this case and 
that is the question of why did the company construct an ex- 
pensive transmission line to the substation at Oakland if there 
were no prospect of continuing the trolley service, and as to what 
uses the company proposes to make of that high tension line. 
Now, it is very apparent to the Commission that whatever the 
policies of this company mzy be they have not been fully dis- 
closed to this Commission. Our first notice of these radical 
propositions comes from reading in the newspapers, of some as- 
sistant of the president making a speech and notifying the public 
that they are proposing to abandon the trolley service between 
Pascoag and Burrillville and substitute busses; that they pro- 
pose to abandon the trolley service between Moon’s Cut and 
Washington on another line, and that these changes are to take 
place on definite dates; that the freight service is to be aban- 
doned; by a casual remark of counsel before the Commission we: 
are informed that the freight service is going to be discontinued. 
Now, if there is a general policy of this company that in the 
P.U.R.1928C. 
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public interest involves all of these considerations it should be 
disclosed to the Commission in this as well as in other proceed- 
ings, and we should know how this purpose fits in with what 
we are required to find as the public interest involved. We are 
not informed of this in any way in this case, as to what use is 
to be made of this transmission line, as to whether this trans- 
mission line is to be used in connection with the sales of power 
whether that very 





by this company and whether those involve; 
proposition involves the necessary abandonment of this trolley 
service because it interferes with that purpose. Those things 
have not been disclosed to us; they have not been made clear to 
us, and the duty is upon this petitioner to show that public con- 
venience and necessity are involved in this proposed operation. 

Here appear representatives of two of the towns that are vital- 
ly involved, involved because their transportation service is in- 
volved, because taxable property is to be removed, because here- 
tofore the car rider has contributed towards the taxes of those 
respective towns, and the town councils are a unit in objecting 
to the proposed change. 

Now, it does not seem to the Commission, from the facts pre- 
sented here and taking the case as the Commission must in the 
light of its knowledge of these things, it does not appear that 
the petitioner has made out a case of public convenience and 
necessity for the abandonment of this line. We might have men- 
tioned one other line, which was left out, and that is in the case 
of the abandonment of the East Greenwich line from Williams 
Corner south to East Greenwich. That involved the complete 
relocation of the tracks from Williams Corner to the town of 
East Greenwich and involved a tremendous capital expenditure 
which did not seem to be warranted by any prospect of future 
business, an expenditure there involving something over $200,- 
000, and a steadily decreasing business. There the company is 
still maintaining bus operations. 

Under the circumstances as presented here the case has not 
been made out in so clear and convincing a way, and the Com- 
mission does not feel warranted in depriving these communities 
of the continuance of trolley service by any act on the part of 
the Commission, and we do not believe that the public con- 
P.U.R.1928C. 
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venience and necessity which is contemplated by law has been 
shown in the case. 

Upon consideration, it is ordered that application (767) Unit- 
ed Electric Railways Company for certificate of convenience and 
necessity to operate jitneys between Woonsocket, Rhode Island 
and Pascoag, Rhode Island, and for permission to substitute the 
bus service for the present trolley service between Woonsocket 
and Pascoag, is hereby denied and dismissed without prejudice. 





WISCONSIN RAILROAD COMMISSION, 


RE BADGER TRANSPORTATION COMPANY. 
[No. 147A.] 


Service — Automobiles — Schedules necessitating unlawful speeding. 
1. Applicants for a certificate of convenience and necessity to 
operate a motor utility are required to revise their proposed schedules 
to preclude the obvious necessity of unlawful speeding when made im- 
perative by proposed time table, p. 581. 
Rates — Schedule — Round trip — Automobiles. 
2. Special reduced rates for round trips which are not specifically 
stated in the rate schedule of a motor utility are not authorized by the 
certificate of convenience and necessity, p. 582. 


[December 28, 1927.] 


AprpuicaTion of motor utility for certificate of convenience 
and necessity ; granted. 


By the Commission: The Badger Transportation Company 
applied to the Railroad Commission of Wisconsin for a certifi- 
cate authorizing it to operate as an auto transportation com- 
pany between Ashland and Marshfield for the carriage of pas- 
sengers only. 

A public hearing on said application was held at Stevens 
Point on November 9, 1927, at which time David Melin ap- 
peared on behalf of the applicant, and no one appeared in op- 
position to the application. 

[1] The applicant is a copartnership composed of David R. 
P.U.R.1928C. 
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Melin, Conrad Sanborn, both of Ashland, Wisconsin. The ap- 
plicant has filed his schedule showing a distance traveled of 
174.3 miles from Ashland to Marshfield. The bus is scheduled 
to leave Ashland at 10:30 and arrive at Marshfield at 5: 29, 
which is a total elapsed time of six hours and fifty-nine minutes. 
The same elapsed time is allowed on the return trip, leaving 
Marshfield at 9 o’clock. Inasmuch as a stop for lunch is allowed 
at Park Falls on both trips the average speed of the bus while 
running must necessarily exceed that permitted by the statute, 
to wit, 25 miles per hour. It will be necessary for the applicant 
to revise his schedule so as to lengthen the elapsed time by what- 
ever time is permitted for the stop at Park Falls, and the arrival 
time as well as the leaving time at Park Falls must be stated. 

[2] The applicant’s rates appear to be reasonable but the 
schedule submitted indicates that a reduction on round trip 
rates are made. These round trip rates are not stated in the 
schedule and unless they are specifically stated they will not 
be authorized by the certificate. 

The Commission finds that the public interest requires the 
service proposed to be furnished by the applicant on the schedule, 
but modified as hereinbefore indicated, contained in the applica- 
tion, and at the rates contained therein. 

It is therefore ordered, that a certificate be issued to Badger 
Transportation Company authorizing it to operate between Ash- 
land and Marshfield for the carriage of passengers at the rates 
stated in the application and on such schedule as may hereafter 
be filed with and approved by the Commission, aid upon com- 
pliance by the applicant with all of the requirements of Chap. 
395, Statutes. In case of the failure of the applicant to furnish 
revised schedule of operating time within five days after the 
service of this order, the Commission will prescribe a proper 
schedule and the certificate will require the applicant to main- 
tain the same. 

P.U.R.1928C, 
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ARKANSAS SUPREME COURT, 


ARKANSAS RAILROAD COMMISSION 
Vv. 
JOE GALUTZA et al. 
[No. 227.] 
(— Ark. —, 2 S. W. (2d) 1092.) 


Appeal and review — Failure of Commission to move for an appeal. 

An appeal by the Railroad Commission from a decision of a circuit 

county court setting aside the Commission’s action was dismissed be- 

cause of the failure of the latter to file a motion in writing in the cir- 
cuit court as provided by law (General Acts 1921, p. 205, § 21). 


{February 20, 1928.] 


Apprat of Railroad Commission from an order of circuit coun- 
ty court setting aside the Commission’s former order; appeal dis- 
missed. 

Appearances: H. W. Applegate, Attorney General, John L. 
Carter, Assistant Attorney General, and Robinson, House & 
Moses, of Little Rock for appellant; Charles Stan Harley and 
Louis Tarlowski, both of Little Rock, for appellees. 


Mehaffy, J.: The Messina Bus Line was granted a license 
certificate on May 31, 1927, authorizing it to operate a bus 
line on certain highways in the state of Arkansas, particularly 
from Helena to Ferguson, in Phillips county. On June 15, 1927, 
the Railroad Commission granted a permit to operate a taxi 
service to Joe Galutza, G. Centenio, and Mike Messina, and the 
permit for taxi service provided, among other things: 

“Tt is further ordered that said Joe Galutza shall not operate 
upon a fixed schedule between fixed termini and over the route 
of a bus line heretofore granted or hereafter to be granted a license 
certificate, the intent of the Commission in issuing this permit 
being that applicant herein shall not interfere with the opera- 
tion of a regular bus line.” 

The Messina Bus Line filed a petition before the Railroad 
Commission, alleging that it had a license and permit to operate 
a bus line from Helena to Ferguson and other places, and that, 
P.U.R.1928C. 
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on the 15th day of June, 1927, the defendants were granted a 
permit to operate a taxi service, and it alleged: That they op- 
erated their cars ahead of the Messina Bus Line schedule. They 
took on and discharged passengers at all points between Helena 
and Ferguson and return, and that the service as conducted 
by them seriously interfers with the operating of the Messina Bus 
Line Company. That the defendants have no fixed schedule, 
no fixed termini, and the method by which they are operating 
results in great damage, and unfair and unauthorized competi- 
tion to the plaintiffs. The prayer was for a hearing and can- 
cellation of permits granted to the defendant. 

The defendants filed response denying the material allegations 
of the complaint. 

The Railroad Commission gave notice and granted a hearing, 
and, after hearing the testimony, the Commission found that 
the defendants had violated the terms of their permits, and made 
an order canceling the permit to the defendants. 

An appeal was taken to the Pulaski circuit court, where a 
trial was had, and the circuit court found that the order of the 
Railroad Commission was unreasonable and should be set aside, 
and made an order setting it aside. 

The Arkansas Railroad Commission filed its transcript in 
court, and prayed an appeal, which was granted by the clerk of 
this court on November 14, 1927. The Arkansas Railroad Com- 
mission did not file any motion for a new trial in the circuit court. 

Appellee’s first contention is that the appeal should be dis- 
missed, because no motion for new trial was filed in the lower 
court. 

Section 21 of Act 124 of the General Assembly of 1921 pro- 
vides the manner in which appeals must be taken to the supreme 
court. That part of it necessary to be considered here reads as 
follows: 

“Appeal to the supreme court, within thirty days after rendi- 
tion of any order of any circuit court under the terms of this 
act, whether such order be rendered on appeal of municipal coun- 
cil or city Commission action or Arkansas Railroad Commission 
action, any party aggrieved may file a motion in writing in said 
P.U.R.1928C. 
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circuit court or in the office of the clerk thereof, praying an ap- 
peal from such order to the supreme court of Arkansas, which mo- 
tion when so filed shall be granted as a matter of right by the 
said ecireuit court or by the clerk thereof; and in such ease, the 
appeal to the Supreme Court shall be governed by the procedure, 
and reviewed in the manner applicable to other appeals from 
such eireuit court, except that any finding of fact by the circuit 
court shall not be binding on the supreme court, but the supreme 
court may and shall review all the evidence and make such find- 
ings of fact and law as it may deem just, proper, and equitable. 
The record shall be lodged in the office of the-clerk of the supreme 
court within sixty days from the rendition of the order in the cir- 
cuit court, and all such eases shall be regarded and treated in the 


‘ supreme court as cases involving public interest and shall be ad- 


vanced and given preference on the docket of said court on mo- 
tion of either party.” 

It will be observed from the reading of this act that the party 
aggrieved or the party desiring to take an appeal takes the appeal 
by filing a motion in writing in the circuit court or in the office 
of the clerk of the circuit court, praying an appeal. It is neces- 
sary that this motion in writing be filed. This was not done by 
the appellant in this case. 

It, therefore, appears that the appellant did not take an appeal 
in the manner provided by law by filing his motion in writing in 
the cireuit court or with the circuit clerk, and.the appeal is there- 


fore, dismissed. 





MASSACHUSETTS SUPREME JUDICIAL COURT. 


ALPHONSE ROBERTO 


v. 
COMMISSIONERS OF DEPARTMENT OF PUBLIC 
UTILITIES. 


(— Mass. —, 160 N. E, 321.) 
Automobiles — Power of state over highways — Common carriers. 
1. The state has power to prescribe the conditions under which high- 
ways may be used by motor vehicles, p. 586. 
P.U.R.1928C. 
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Automobiles — Delegation of state powers to Commission — Common 
carriers. 

2. The state can delegate the administration of its power to pre- 
scribe the conditions under which public highways may be used by motor 
vehicles, to cities, towns, and to a Commission, p. 586. 

Certificates of convenience and necessity — Jurisdiction of Commis- 
sion to impose restriction, 

3. The Commission can consider all the conditions of public travel 
within the territory described in a certificate and can consider and at- 
tach such terms and conditions as in their discretion public convenience 
and necessity required where it is given authority to prescribe the time 
during which the rights granted may be exercised, p. 586. 

Certificates of convenience and necessity — Jurisdiction of Commis- 
sion to revoke, 

4. The Commission has jurisdiction to revoke a certificate upon 
proof of violation of a restriction which was contained in the certificate 
at the time it was accepted as a condition of revocation, p. 586. 

Certijicates of convenience and necessity — Revocation — Property 
rights. 

5. A certificate of convenience and necessity is a privilege and not 
a contract nor property and its revocation deprives the holder of no 
vested rights, p. 586. 


[March 5, 1928.] 


Peririon for a review of an order of the Department of Pub- 
lie Utilities revoking a certificate of convenience and necessity 
to operate as a common carrier; final decree of dismissal affirmed 
on appeal. 

Appearances: H. Parker and H. Silverman, both of Boston, 
for petitioner; C. F. Lovejoy, Assistant Attorney General, for 


respondent. 


[1-5] Braley, J.: This is a petition under G. L. Chap. 25, 
§ 5, to review and set aside an order of the Department of Pub- 
lie Utilities revoking a certificate to operate motor vehicles on 
the route described in the certificate. The petitioner, a common 
carrier, engaged in the transportation of passengers by motor 
vehicles for hire in the cities of Boston and Revere, having been 
granted by each municipality a license as required by G. L. Chap. 
159, § £5, as amended by St. 1925, Chap. 280, § 1, he applied 
for, and obtained on July 16, 1926, from the Department of 
Public Utilities the permit required by G. L. Chap. 159, § 48a, 
as added by St. 1925, Chap. 280, § 2, without which he could 
P.U.R.1928C. 
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not lawfully use the public ways in his business. Burgess v. 
Brockton, 235 Mass. 95, 101, 126 N. E. 456. The statute as 
amended provides that: 

“No person shall operate a motor vehicle under a license 
granted under § 45 unless he has also obtained from the De 
partment a certificate declaring that public convenience and ne- 
cessity require such operation. The Department may, after 
public hearing, issue or refuse to issue such a certificate, or may 
issue the same for the partial exercise only of the privilege 
sought. Subject to the provisions of § 48 B, every such certifi- 
cate, and every application therefor, shall specify the route or 
routes over which such motor vehicle or vehicles may operate, 
and may prescribe the period during which the rights granted 
therein or in such license may be exercised, and may attach to 
the exercise of said rights such terms and conditions as the De- 
partment shall deem that public convenience and necessity may 
require; provided, that in respect to such carriage as may be 
exclusively interstate, said certificate shall not be required. The 
Department may, after notice and hearing, revoke any such cer- 
tificate for cause, and, subject to the provisions of § 48 B, may 
in like manner revise any provisions thereof and any of the 
terms and conditions of such certificate or license. Upon such 
revocation, or upon the termination of the period covered by such 
certificate, the right of any person to operate thereunder shall 
immediately terminate. ‘The Department may adopt rules pre- 
scribing the manner and form in which applications for certifi- 
cates or for any modification of outstanding certificates shall be 
made.” 

The certificate in question after stating that it was issued sub- 
ject to such requirements, stipulations, or conditions as may be 
set forth, described the route or routes with the places through 
which the applicant could run his vehicles, and admit and dis- 
charge passengers, and concluded with the following condition: 

“This certificate is given subject to the rules, terms, and provi- 
sions for the operation of motor vehicles for the carriage of pas- 
sengers for hire, adopted by the Department April 30, 1926, 
effective, May 15, 1926, and made a part hereof, and to the right 
P.U.R.1928C, 
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of the Department, after notice and hearing, to revoke said cer- 
tifieate for cause, or to revise any of the provisions thereof or 
revise, change, or modify any of the rules; terms, and conditions 
attached to the exercise of the rights herein granted.” 

The Department on June 13, 1927, gave notice to the petitioner 
that the inspection division had reported that he was violating 
the conditions of the certificate and that the Department would 
hear him June 28, 1927, at 10:30 o’clock in relation to these 
charges and “fon any reason that you may advance why your 
certificate should not be revoked.” G. L. Chap. 159, § 45, as 
amended by St. 1925, Chap. 280, § 1. The petitioner appeared 
in response to the notice and after a hearing on June 28, 1927, 
the Commissioners on September 23, 1927, found that he had vio- 
lated the terms and condition of the certificate in taking on, 
and discharging passengers at prohibited points, and revoked the 
certificate. It is not contended as matter of law that the findings 
of fact were not warranted by the evidence and they are not re- 
viewable. Boston & A. R. Co. v. New York C. R. Co. 256 Mass. 
600, P.U.R.1927A, 259, 153 N. E. 19. The petitioner, however, 
submitted thirteen requests for rulings which were refused. But 
only the first, third, fourth, ninth, twelfth, and thirteenth requests 
having been argued the remaining requests are treated as waived. 
It is contended that the provisions of G. L. Chap. 159, and of St. 
1925, Chap. 280, are unlawful and in conflict with the limita- 
tions and provisions of the Constitution of the Commonwealth 
and of the United States, and that the limitations and restric- 
tions in the certificate are arbitrary, discriminatory and unrea- 
sonable. The constitutionality of the statute is settled. Com- 
monwealth v. Slocum, 230 Mass. 180, 119 N. E. 687; Burgess 
vy. Brockton, 235 Mass. 95, 126 N. E. 456; Packard v. Banton, 
264 U. S. 140, 68 L. ed. 596, 44 Sup. Ct. Rep. 257; Interstate 
Busses Corp. v. Holyoke Street R. Co. 273 U. S. 45, 53, 71 L. 
ed. 530, P.U.R.1927B, 46, 47 Sup. Ct. Rep. 298. The Com- 
monwealth has power to prescribe the conditions under which 
publie ways may be used by motor vehicles, and can delegate 
the administration of such power to cities and towns, and to 
the Department of Public Utilities. Commonwealth v. Theberge, 
P.U.R.1928C. 
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231 Mass. 386, 121 N. E. 30; Commonwealth v. Slocum, supra ; 
Doherty v. Ayer, 197 Mass. 241, 247, 83 N. E. 677, 14 L.R.A. 
(N.S.) 816, 125 Am. St. Rep. 355. The Department is given 
authority to prescribe the time during which the rights granted 
may be exercised. The Commissioners could consider all the 
conditions of public travel within the limits of the territory de- 
scribed in the certificate, and could consider and attach such 
terms and conditions as in their discretion public convenience and 
necessity required. The petitioner has failed to maintain his 
contention that the restrictions were unlawfully imposed. os- 
ton & A. R. Co. v. New York C. R. Co. supra. The last con- 
tention is that the Department had no jurisdiction nor authority 
to revoke the certificate upon proof of the violation of the re- 
strictions. But the petitioner accepted a valid certificate which 
contained a condition of revocation if he failed to comply with 
its terms. The certificate was a privilege. It was neither a con- 
tract nor property, and its revocation deprived the petitioner of 
no vested rights. Burgess v. Brockton, supra. 

Final decree affirmed. 





NEW JERSEY SUPREME COURT. 


MIDDLESEX WATER COMPANY 
v. 
BOARD OF PUBLIC UTILITY COMMISSIONERS. 
[Nos, 230, 231.] 
(— N. J. L. —, 140 Atl. 256.) 


Appeal and review — Conclusiveness of Commission finding — Deficit 
— Federal Court valuation. 

1. A calculation by the Commission of a total deficit reasonably 
supported by evidence and compuied by competent experts will not be 
disturbed when such calculation is based on the valuation fixed by the 
Federal Court, p. 592. 

Valuation — Going concern value — Federal Court computation. 

2. A calculation of a corporation deficit based on the computation 
of a Federal Court is not subject to the objection that the Commission 
did not allow for “going concern value” since it must be assumed that 
the Federal Court included such an item in its valuation, p. 592. 

P.U.R.1928C. 
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Valuation — Overheads — Presumption as to Federal Court valua- 
tion, 

3. A Commission calculation of a deficit based on the valuation of 
utility property by a Federal Court is not subject to the objection that 
no allowance was made for “overheads,” since it must be assumed that 
the Federal Court made such an allowance, p. 592. 

Return — Computation of deficit — Effective date of rate schedule, 

4. A utility is not entitled to compensation for a deficit occasioned 
by a schedule of rates for any period of time prior to the effective date 
of such schedule, p. 593. 

Return — Compensation for insufficient earnings — Interest. 

5. A utility which has not been allowed rates to yield a sufficient 
earning is not entitled, above the actual arrears, to interest on such 
earnings, p. 593. 


(January 19, 1928.] 


Review of Commission order computing the amount of defi- 
cit of a water company entitled to unpaid balance of insufficient 
sarnings; order affirmed. See P.U.R.1927B, 385. 

Before Trenchard, Kalisch, and Katzenbach, JJ. 

Appearances: Frank Bergen and Robert H. McCarter, both 
of Newark, for prosecutor; Thomas Brown, of Perth Amboy, for 


defendant. 


Per Curiam: This writ brings up for review the order of the 
Board of Publie Utility Commissioners dated December 1, 1926, 
wherein the Board ordered: 

“(1) That the said Middlesex Water Company be and is 
hereby authorized to recoup from rates an amount of $42,711 
representing deficits below a reasonable return during the inter- 
val from April 1, 1924, to December 31, 1926, including therein 
audited or paid bills for rate case expenses to December 31, 
1926. 

“(2) That said deficit of $42,711 may be amortized by a sur- 
charge of 24 per cent to be added to the schedule of rates of the 
Middlesex Water Company, as modified by this order until such 
a time as the excess revenue produced by such surcharge shall 
have equaled said sum of $42,711; that said surcharge shall be 
effective on all bills for water sold on or after January 1, 1927, 
and shall be imposed and charged until said deficit shall have 
been amortized, and no longer.” 

P.U.R.1928C. 
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At the outset we remark that the motion made by the defend- 
ant to strike out depositions taken by the prosecutor is denied, 
for reasons given in another case between the same parties (— 
v. J. L. —, P.U.R.1928C, 343, 140 Atl. 254) at this present 


term. 


The controversy in the present case arises out of the follow- 
ing circumstances (briefly stated) : 

Up to 1923 the Board allowed the company substantially all 
increase in rates applied for. On December 10, 1923, the com- 
pany filed a third application for a substantial increase calcu- 
lated to produce a return of $181,280 on a claim value of 
$2,500,000. The Board fixed a value of $1,736,205 as of De 
cember 31, 1925, together with an estimated cost of the exten- 
sion from Oak Tree to Woodbridge, and it set forth a schedule 
which in its opinion would produce the return of 7.3 per cent 
from rates to be effective April 1, 1924, subject to a 10 per cent 
discount until the extension from Oak Tree to Woodbridge was 
placed in service; the service being admittedly inadequate. The 
company, being dissatisfied with that order, obtained an injunc- 
tion out of the United States District Court (10 F. [2d] 519) 
(P.U.R.1926C, 707) against the Board in enforcing its sched- 
ule of rates. The court held that the value of the company’s 
property as of the date fixed by the Board was not less than 
$2,500,000. Thereupon the company, on January 1, 1926, put 
into effect its schedule of rates as originally filed with the Board, 
and the Board took an appeal to the United States Supreme 
Court (— U. S. —, 72 L. ed. —, 48 Sup. Ct. Rep. 18) from 
the order of the district court. In that situation the Board in- 
stituted proceedings upon due notice to fix a reasonable ad in- 
terim schedule of rates following the district court’s decision. 
It began with the value of $2,500,000 as of January 1, 1924, 
and added thereto book additions which produced a value of 
$2,556,580 for nine months of 1924, on the basis of which, based 
on a 7.3 return, the Board ..und that the company experienced 
a deficit in its income of $78,068 for 1924, and, by like caleula- 
tions, a deficit for 1925 of $78,648, and in 1926 an excess of 
$123,105, which left a deficit of $33,611. The Board allowed 
P.U.R.1928C. 
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certain legal and rate case expenses and found a total deficit of 
$42,711, which it amortized over a period of three years on a 
vearly surcharge basis. 

[1-3] The position of the company is stated in its brief broad- 
ly thus: 

“The prosecutor is entitled to recover its losses, caused by 
the defendant, and costs. This is not and cannot be disputed 
(citing cases). The only question is this: What is the amount? 
‘ The company claims that its losses and cost of hearings 
and litigation amount to $263,300.96, without interest.” 

Now the company has not made it to appear that that is so. 
On the contrary, we find that the board’s calculation of a total 
deficit of $42,711 is reasonably supported by the evidence. It 
finds support in the testimony and computations of the chief 
engineer and deputy chief engineer of the Board. Both were 
duly qualified by education and experience and knowledge of 
the affairs of the company. By somewhat different methods of 
calculation both reach the same result. oth started with the 
base value fixed by the Federal Court, $2,500,000. Considering 
their testimony in the light of the exhibits to which they referred, 
it reasonably appears that the additions thereto, less the depre- 
ciation set up by the company $21,486.06, showed an increase 
in value of $69,044 for twelve months of 1924, and, by the same 
method of computation for the years 1925 and 1926, showed a 
value of $2,652,244 as of December 31, 1925, and a value as of 
June 30, 1926, of $2,663,469. It further appears that these 
values were taken as the basis of the computations of the differ- 
ent years, and that the deficits are the differences between a 7.3 
per cent return on the value fixed by the Federal Court, with 
additions to date, and the income actually received, and that 
showed a deficit for the last nine months of 1924 of $77,334, and 
for the year 1925, as adjusted $76,257. The testimony further 
supports the proposition that the excess for full year of 1926 
was $136,567, and that left a deficit of $17,024. It further 
appeared from such testimony that the rate case expenses were 
$20,350, and that the company had already paid out of its ex- 
pense account $11,250, leaving a deficit on legal expenses of 
P.U.R.1928C, 
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$9,100, and the total to be amortized from January 1, 1927, 
$26,124. From such testimony it appears that the surplus for 
the first nine months of 1926 would have been $102,336, and this 
would increase the total amount to be amortized to $60,355. 
The board, however, computed the deficits to April 1, 1927, 
amounting to $35,611 and added thereto unpaid legal expenses 
amounting to $9,100, making a total amount to be amortized of 
$42,711, and required a surcharge-of 24 per cent to be made 
in the bills, which would produce about $14,000 per year and 
take three years to amortize the full amount of the deficit. 

The company complains that the foregoing treatment of the 
controversy ignores “overheads” and “going concern value.” We 
do not think so. The computation starts with the valuation of 
$2,500,000 fixed by the Federal Court, and the valuation used 
for computation included overheads and going concern value, and 
it should not be charged a second time. 

[4] The company also complains that the Board did not allow 
deficits from January 1, to April, 1924. We think there is no 
merit in that complaint. The Board’s schedule of rates did not 
go into effect until April 1, 1924, and under Acquackanonk 
Water Co. v. Public Utility Comrs. 100 N. J. L. 169, P.U.R. 
1924E, 436, 125 Atl. 33, the company is not entitled to such al- 
leged deficits. 

[5] The company also argues that “the consumers have had 
the full value of the service, and they should pay at least the 
amount that the defendant (Board) said the service was worth, 
with interest on the unpaid balance from the time when payment 
should have been made until it shall be made,” and says that “we 
think the prosecutor (company) is entitled to interest on the 
unpaid balance of its earnings.” 

But, in the circumstances of the present case, we find no rea- 
son to disturb the order of the Board because of its failure to thus 
include interest in its calculation. Indiana Bell Teleph. Co. v. 
Public Service Commission, (D. C.) 300 Fed. 190, 203, P.U.R. 
1925A, 363. 

The order under review will be affirmed, with costs, 
P.U.R.1928C. 38 
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WILLIAM C. BLACKMORE 
Vv. 
y + Te - - 
PUBLIC UTILITIES COMMISSION et al. 
[No. 20751.] 
(— Ohio St. —, 160 N. E. 27.) 
Certificates of convenience and necessity — Application for sale — 
Dismissal by receiver. : 

1. The duly appointed and qualified receiver of a motor transpor- 
tation company, which has no assets whatever, either real or personal, 
cannot, without the consent of the Public Utilities Commission, dis- 
miss an application to sell the certificate of public convenience and 
necessity of such motor transportation company filed with the Public 
Utilities Commission of Ohio prior to his appointment, p. 595. 

Certificates of convenience and necessity — Necessity of — Receivers 
— Statutory restriction. 

2. Under § 614-85, General Code, the receiver of a motor trans- 
portation company cannot operate any motor propelled vehicle for the 
transportation of persons or property, or both, for hire on any public 
highway in the state of Ohio except in accordance with the motor trans- 
portation act, p. 595. 

Certijicates of convenience and necessity — Transfer — Power of re- 
ceiver. 

3. Under § 614-87, Genera! Code, the receiver of a motor transpor- 
tation company cannot transfer a certificate of public convenience and 
necessity except with the consent of the Public Utilities Commission 
after a public hearing had thereon, p. 595. 

[December 28, 1927.] 


Headnotes by the Court. 


JornT appLication for the transfer of a certificate of con- 
venience and necessity and intervening motion by the receiver of 
the selling company to withdraw the application; Commission 
order denying motion and granting application of sale affirmed. 

This case arises upon a petition in error to an order of the 
Publie Utilities Commission granting the joint application of 
the Cleveland-Lorain-Sandusky Bus Company to sell, and the 
Lake Shore Coach Company to buy, certificate of publie conven- 
ience and necessity No. 263, under which certificate the Cleve 
land-Lorain-Sandusky Bus Company had theretofore operated. 

The application to sell and to purchase was made upon June 
P.U.R.1928C. 
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77,1927. On July 2, 1927, William C. Blackmore was appointed 
receiver of the Cleveland-Lorain-Sandusky Bus Company. The 
receiver later asked leave of the Public Utilities Commission 
to withdraw the application of the Cleveland-Lorain-Sandusky 
Bus Company to sell its certificate of public convenience and ne- 
cessity No. 263, which application the Public Utilities Commis- 
sion refused. 

It is the refusal of the Public Utilities Commission to permit 
the withdrawal of the application and its order approving the 
transfer of the certificate in question which the plaintiff in error 
attacks herein. 

Appearances: Arthur E. Griffith, of Cleveland, for plaintiff in 
error; Edward C. Turner, Attorney General, and A. M. Calland, 
of Columbus, for Public Utilities Commission of Ohio; Tolles, 
Hogsett & Ginn, of Cleveland, for Lake Shore Coach Company 
and Cleveland-Lorain-Sandusky Bus Company. 


Allen, J.: [1-3] The plaintiff in error claims that, under 
the statute governing receivers (§ 11894 et seq. General Code), 
a receiver has the sole right to transfer a certificate of public 
convenience and necessity; that he has the right to operate a 
motor transportation company irrespective of the approval of the 
Public Utilities Commission; and that, when an application to 
sell the certificate of public convenience and necessity has been 
filed with the Public Utilities Commission prior to his appoint- 
ment, he has a right to dismiss such application and to operate 
such motor transportation company. 

The plaintiff in error does not cite the specific statute under 
which he claims, but we assume that it is § 11897, General 
Code, which defines the powers of a receiver. It reads as fol- 
lows: “Under the control of the court, the receiver may bring 
and defend actions in his own name, as receiver, take and keep 
possession of the property, receive rents, collect, compound for, 
and compromise demands, make transfers, and generally do such 
acts respecting the property as the court authorizes.” 

Under this section the powers of the receiver are all related 
to acts respecting the property or funds in custodia legis. Dut 
in this case the record discloses that the utility in question had 
P.U.R.1928C. 
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no assets whatever. The motorbusses which constituted its main 
assets had been repossessed by the chattel mortgagee of the busses 
under the terms of an existing chattel mortgage, the obligation of 
which greatly exceeded the value of the busses, and the mortgagee 
had sold the busses to the Lake Shore Coach Company. The 
record shows that the liabilities of the company were far greater 
than its assets, and the receiver was appointed at the instance of 
a 


of the specific fact that the bus company had no property upon 


judgment creditor, whose judgment was not satisfied because 


which levy of execution could be made. Therefore, the receiver 
had no property in his hands to administer. He had in effect 
no company to operate. The certificate of public convenience 
and necessity was not property. Estabrook v. Public Utilities 
Commission, 112 Ohio St. 417, 147 N. E. 761; Pennsylvania R. 
Co. v. Public Utilities Commission, 116 Ohio St. 80, P.U.R. 
1927C, 757, 155 N. E. 694; Hogan v. Public Utilities Commis- 
sion, 115 Ohio St. 83, P.U.R.1926A, 371, 148 N. E. 581. Hence 
the transfer of the certificate was not governed by the statutes 
relating to property in the hands of the receiver. 

Moreover,’ the motorbus statute (§ 614-84 et seq. General 
Code) enacted subsequent to the statutes governing receivers, in- 
cluding § 11897, above quoted, specifically provides that no cer- 
titicate can be transferred except by authority of the Commis- 
sion. Unless this is a vain prevision, the receiver has not the 
sole and unlimited right to transfer the certificate. The statute 
also states that no receiver can operate a motor transportation 
company except subject to the provisions of the act, and hence 
the receiver cannot operate the company irrespective of the ap- 
proval of the Commission. 

It is the general rule that it is the primary duty of a receiver 
to wind up the affairs of an insolvent corporation, and not to 
operate the business. The court may permit continuance of the 
business by the receiver temporarily in the interest of the parties 


CO w 


but should exercise the power only with great caution. 2: 
R. C. L. § 78; Peter v. Farrel Foundry & Machine Co. 53 Ohio 
St. 534, at page 550, 42 N. E. 690. 

We make no holding upon the question which would arise if 
P.U.R.1928C. 
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the receiver in this case had had in his hands property, real or 
personal, to administer; but under the decisions of this court 
and the precise wording of the motorbus statutes ($$ 614-84 to 
614-88, General Code, inclusive) we hold that the receiver could 
not, upon this record, as a matter of right, compel withdrawal 
of the application to sell the certificate, and that the Public 
Utilities Commission did not act unreasonably or unlawfully in 
refusing the withdrawal. 
Order affirmed. 


Marshall, C. J., and Day, Kinkade, Robinson, Jones, and 
Matthias, JJ., concur. 





CALIFORNIA RAILROAD COMMISSION, 


RE CENTRAL CALIFORNIA TRACTION COMPANY. 
[Decision No. 19256, Application No. 14159.] 


Service — Abandonment — Unprojitable operation — Return as a 
whole — Street railways. 

1. A street railway company which has accepted a franchise obli- 
gating it to furnish service to the community as a whole should not be 
permitted to select for operation only the income-producing portions 
of the lines and abandon those portions which, because of their distance 
from the center of population or because of other reasons, are not, in 
themselves, self-supporting, p. 599. 

Service — Abandonment — Nonpaying lines — Lease of profitable 
lines, 

2. The fact that a street railway company has chosen to divest 
itself by lease of the better paying lines, retaining an unremunerative 
portion of the system, is no adequate reason why the portion of the 
public who depend on the nonpaying end for service should suffer by 
the abandonment thereof, p. 600. 


[January 12, 1928.] 


Apptication for authority to abandon passenger service over a 
local street car line; application denied. 

Appearances: Levinsky and Jones, by Gilbert S. Jones, for 
the applicant; J. Leroy Johnson, for the city of Stockton; M. 
J. Henry, for certain residents and property owners. 
P.U.R.1928C. 
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Carr, Commissioner: This is an application by Central Cali- 
fornia Traction Company to abandon passenger service over a 
local street car line, known as the “Sunnyside line,” which it 
operates partly in the city of Stockton and partly in the unin- 
corporated portion of San Joaquin county. 

A public hearing was held on this application in Stockton on 
November 22d. 

The line on which it is proposed to abandon service is a rem- 
nant of an old local street railway system which the Central 
California Traction Company at one time operated in the city of 
Stockton and vicinity. It subsequently has abandoned cer- 
tain of the tracks and leased all of the remainder, with the 
exception of the line which is the subject of the present appli- 
cation, to the Stockton Electric Railroad Company in 1915. At 
the time that approval of this lease was sought from the Com- 
mission, the applicant also requested authority to abandon serv- 
ice on this Sunnyside line but such authority at that time was 
denied. The line is slightly less than one mile in length and 
extends fromthe intersection of Park and Ophir streets easterly 
along Park to Wilson way, on Wilson way to Cherokee road 
and thence along Cherokee road to a point near the traction com- 
pany’s car barns. The portions of the line on Park street and 
Wilson way are in the city of Stockton and that on Cherokee road 
is in the county of San Joaquin. 

A single shuttle car, giving 20 minute headway, is operated 
for a period of approximately eighteen hours each day. At Park 
and Ophir streets passengers are transferred to or from the 
Ophir street line of the Stockton Electric Railroad, which ecar- 
ries them to or from the business district. The company also 
operates freight service over this track, serving several indus- 
tries which have spur track connections, and it is also used as an 
interchange between the interurban operation of the traction 
company and the Western Pacific. 

Under the transfer arrangement which it has with the Stock- 
ton Electric Railroad, the traction company pays the Stockton 
Electrie 3 cents for each transfer honored on the lines of the 
latter company and collects 2 cents for each Stockton Electric 
P.U.R.1928C. 
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transfer honored on its railroad. As practically all passengers 
carried on the Sunnyside line transfer to or from the Stockton 
Electric Railroad line, the effect on the traction company’s 
revenue is that they receive 3 cents for each inbound passenger 
and 2 cents for each outbound passenger. From the exhibits 
filed, there is considerably more outbound patronage than inbound 
and, as a result, the figures submitted show that approximately 
two-thirds of the traffic on the line returns a revenue of but 2 
cents a passenger. 

In support of its petition for abandonment, the company pre- 
sented exhibits showing that for the vears 1923 to 1926, inclusive, 
and the first ten months of 1927, the passenger revenue was as 


follows: 


Year Passenger revenue 
S 
| ee ee ne re yr $2,384.31 
BPE bwkedua cevek osetsee kee i6e neon eke 2,206.85 
DE: sbeb hee ass erinta ake seekers 2,172.58 
ENOD se tadeueccdéedeeektne ds 0bbeseees ° 2,178.95 
Tat 16 monthe-—-19G7 occicc ce cicisceses pianee ‘enacts 1,669.27 


The annual cost of platform labor is about $3,600. No 
figures on the cost of current consumed or maintenance and de- 
preciation of equipment were submitted. 

The freight business from the three industries switched on this 
line for the year 1925 totaled $2,308.88, while the charges col- 
lected for switching to and from the Western Pacific totaled $1,- 
625.65. In addition to this business, the traction company 
handled, over the Western Pacific interchange, business for which 
the line haul revenue accruing to the traction company totaled ap- 
proximately $72,500 in this same period. From the record, it 
appears that the freight revenue has compensated the traction 
company for any losses incurred by the passenger operation on 
this line. 

[1] At the hearing, sixteen residents of the district served by 
the Sunnyside line appeared and testified as to the necessity of 
this transportation for themselves and their families. The line 
apparently serves a fairly well developed territory which is ex- 
panding, the records showing that new tracts are being opened 
and new houses being erected from time to time. The exhibits 
indicate that the car line is patronized by approximately 300 
P.U.R.1928C. 
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passengers per day and, while the contention is made that the 
persons now using the Sunnyside line could use the Ophir street 
line of the Stockton Electric Railroad, it appears that, in order 
to do so, many of them would be required-to walk one-half mile 
or more. 

Copies of the franchises of the city of Stockton and the county 
of San Joaquin, by benefit of which this track is maintained 
and operated, permit both freight and passenger operation but 
the applicant proposes to discontinue the passenger service only. 
There is no evidence that either the city or the county consents 
to such abandonment of a portion of the service. These franchises 
also show that this line was intended to be a part of a comprehen- 
sive system of street railway transportation serving the city of 
Stockton and its immediate vicinity, and it appears that the 
company did construct, and for a number of years operated, 
such a system. 

In accepting such franchises, a carrier obligates itself to fur- 
nish service to the community as a whole and it is almost a uni- 
versal condition that street railway companies in furnishing such 
community service expect to and do operate nonpaying ends of 
lines. Apparently, the Sunnyside line is such an end. It has 
never been the policy of this Commission to permit street railway 
companies to select for operation only the income-producing por- 
tions of their lines and abandon those portions which, because of 
their distance from the center of population or because of other 
reasons, are not, in themselves, self-supporting. 

[2] In the present case the applicant has leased to the Stock- 
ton Electric Railroad all of the existing local system covered by 
these franchises, with the exception of the line on which it now 
seeks to discontinue passenger service. It may be that the Cen- 
tral California Traction Company is unfortunate in that it has 
retained a decidedly unremunerative portion of this system; but 
the fact that it has chosen to divest itself of the better paying lines 
is no adequate reason that the portion of the public, who depend 
en the nonpaying end for service, should suffer. 

The matter should be decided not on the basis of whether or 
not this line pays as an individual unit, but rather on the basis 
P.U.R.1928C. 
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of whether or not public convenience and necessity require its 
operation. In the present case, I believe that the records shows 
that a public necessity for the continuance of this operation exists 
and, if so, the application to abandon service should be denied. 





CALIFORNIA RAILROAD COMMISSION, 


RE CITY OF MARYSVILLE. 
[Decision No. 19402, Application No. 10302.] 
Municipal plants — Acquisition of property — Due diligence. 

1. A city which, within sixty days after the Commission has made 
its finding as to just compensation for property to be acquired as a 
municipal plant, has initiated proceedings for the purpose of submitting 
the proposition to the voters to acquire the property under eminent do- 
main proceedings, and which has complied with the procedure outlined 
in subsection 6 of § 47b of the Public Utilities Act is not shown to have 
failed to pursue diligently its rights conferred under § 47b of the Pub- 
lic Utilities Act, p. 603. 

Municipal plants — Jurisdiction of Commission — Acquisition of 
property — Rejection of proposition by voters. 

2. The Commission has no jurisdiction to determine that a finding 
of the value of properties to be acquired by a municipality shall no 
longer be of any force and effect when the matter of the acquisition of 
the properties has been submitted to the voters within the time allowed 
by statute and rejected by them, p. 603. 


{February 25, 1928.] 

AppLicaTIon by a water company requesting an order holding 
that a prior order relating to compensation to be paid by a munic- 
ipal plant shall no longer be in force and for other relief; dis- 
missed. 

Appearances: W. P. Rich, for city of Marysville; Devlin 
and Brookman, by Frank R. Devlin and Richard J. Belcher, for 
applicant, Marysville Water Company. 


Louttit, Commissioner: 


First Supplemental Order. 


On December 21, 1926, by Decision No. 17794 herein (P.U.R. 
1927C, 193), this Commission made and filed its finding of the 
P.U.R.1928C. 
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just compensation to be paid by the city of Marysville to the 
Marysville Water Company for all of the lands, properties, 
and rights of said company used for the production and distribu- 
tion of water for domestic, commercial, municipal, and other pur- 
poses in and about said city of Marysville. 

On June 8, 1927, the Marysville Water Company filed an ap- 
plication requesting from this Commission an order: 

1. Finding that the city of Marysville has failed to pursue dili- 
gently its rights conferred under § 47 (b) of the Public Util- 
ities Act; 

2. Determining that said finding as to just compensation shall 
no longer be of any force and effect, and 

3. Determining the reasonable expenditures necessarily in- 
curred by the Marysville Water Company in said proceeding 
which, in the opinion of this Commission, should be assessed 
against the city of Marysville. 

The Commission directed the city of Marysville to appear 
and show cause why an order should not be issued in conformity 
with this request. Subsequently, the city of Marysville filed an 
answer to the said order to show cause, alleging substantially 
that the city had proceeded with said matter diligently and in 
accordance with the provisions of the Publie Utilities Act, and 
requesting that the said order to show cause be dismissed. A 
public hearing was held before me in San Francisco, the matter 
was duly submitted, and is now ready for decision. 

The original petition herein is one of the second class, 1s cpeci- 
fied in § 47 (6). Under subsection 6 of that section it is pro- 
vided in part: 

“In the case of a petition of the second class, if the owner does 
not file said stipulation within said twenty days, the political 
subdivision, within sixty days after the Commission has made 
and filed its said finding, must initiate proceedings for the pur- 
pose of submitting to its voters a proposition to acquire under 
eminent domain proceedings said lands, property, and rights, or 
said part or portion thereof.” 

At the hearing it was stipulated by the parties that within sixty 
days after the Commission had made its finding as to just com- 
P.U.R.1928C, 
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pensation, the city had initiated proceedings for the purpose of 
submitting to its voters a proposition whether or not the lands, 
property, and rights of the Marysville Water Company should 
be acquired, and that at an election held pursuant thereto the 
proposition was defeated. 

[1, 2] Under subsection 7 of § 47 (b) of the Public Utilities 
Act this Commission is empowered to grant relief of the character 
herein sought where the petition is of the second class, in two in- 
stances only: First, where the political subdivision fails to pro- 
ceed diligently to submit a proposition to its voters to acquire 
under eminent domain proceedings the lands, property, and rights 
of the utility, and, second, where the political subdivision fails, if 
its voters have voted in favor of the acquisition of said lands, 
property, and rights of the utility, to file said action in a court 
of competent jurisdiction within sixty days after the voters have 
voted in favor of said acquisition. 

In view of the stipulation that the city did, within sixty 
days after the Commission had made its finding as to just com- 
pensation, initiate proceedings for the purpose of submitting to 
its voters the proposition to acquire under eminent domain pro- 
ceedings the lands, property, and rights of the Marysville Water 
Company, and further, in view of the fact that in so doing the city 
complied with the procedure outlined in subsection 6 of § 47 (b), 
and initiated the proceedings within the time prescribed by that 
subsection, it is my opinion that the city proceeded diligently to 
submit said proposition to its voters. 

There is no provision under the Public Utilities Act which 
authorizes the Commission to grant relief of the character herein 
sought when the matter of the acquisition of the properties of a 
public utility has been submitted to the voters within the time 
allowed by the statute, and rejected by them. 

With respect to the request for an order finding that the city 
of Marysville has failed to proceed diligently with its rights con- 
ferred by and under Decision No. 17794, supra, the application 
should be denied. With respect to the request for an order deter- 
mining that said finding as to just compensation shall no longer be 
of any force and effect, and the request for an order determining 
P.U.R.1928C. 
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the reasonable expenditures necessarily incurred by the company 
which should be assessed against the city, the application should 
be dismissed for want of jurisdiction. This latter determina- 
tion is made upon the ground that the power of this Commission 
to award such relief is dependent upon our finding that the city 
has failed to proceed diligently which, as above noted, is not the 


case here. 





MARYLAND PUBLIC SERVICE COMMISSION, 


RE UNITED RAILWAYS & ELECTRIC COMPANY. 
[Case No. 2648, Order No. 12639.] 


Street railways — Evidence of necessity. 

1. A street railway is a necessary and vital service to the public 
where the demand upon the system during “rush hours” is almost greater 
than the company can handle, p. 615. 

Rates — Reasonableness — Cost of service — Street railways. 

2. The public cannot be expected to be transported for less than 
the cost of transportation, plus a fair return for the use of the trans- 
portation agency, p. 615. 

Return — Inadequate — Forced receivership — Reorganization — 
Street railways. 

3. A continuation of a set rate of fare to force a street railway 
into a receivership in order to effect an alleged proper reorganization 
for the public benefit was refused in view of the additional expense in- 
cident to such procedure, as well as the general depressing effect on 
commercial conditions within the state and the community likely to re- 
sult, p. 617. 

Return — Reasonableness — Value of service — Corporate credit. 

4. No order establishing rates should be used to bolster up by pay- 
ment of dividends a false corporate credit where the service is not 
justified by the fair worth of its rendition, p. 619. 

Return — Right to earn a fair return — Corporate credit — Street 
railways. 

5. Any rate of fare, out of which dividends may be paid, is allowed 
because the company is entitled to that amount to surplus as a matter 
of right, and not because the payment of dividends maintains the com- 
pany’s credit, p. 620. 

Return — Corporate control over disposition, 

6. A utility, in the exercise of its own discretion, can pay out the 
amount of earnings allowed by the Commission in dividends or retain 
it in its surplus account, p. 620. 

P.U.R.1928C. 
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Security issues — Closed mortgages — Reorganization — Street rail- 
ways. 

7. The reorganization of a traction company unable to sell new 
junior securities or bonds because of a closed mortgage covering newly 
acquired property was advised, where the substitution of a more flexible 
mortgage would enable the company to revise its financial structure on 
a more satisfactory proportion of bonds and stock, p. 621. 


Security issues — Jurisdiction of Commission — Corporate reorgani- 
zation. 
8. The Commission has no authority to order a reorganization of 
a utility’s financial structure that would involve the substitution of 
different kinds of mortgages for the purpose of correcting the propor- 
tion of stocks and bonds, p. 621. 


Return — Operating expenses — Park tax — Street railways, 

9. The requirement of a tax on street railway companies for the 
purpose of maintaining parks, although serving no street railway pur- 
pose whatever, is a legislative mandate and can only be changed by an 
act of the General Assembly, p. 621. 


Return — What constitutes a fair return — 8 per cent. 

10. A public utility is not entitled to a rate of return of at least 
8 per cent as a matter of right, but the minimum of a fair percentage 
on value varies with circumstances and is governed by the facts in each 
particular case, p. 627. 

Return — Reasonableness — Comparisons — Street railways. 

11. A utility is entitled to such rates as will permit it to earn a 
return on the value of the property equal to that generally being made 
at the same time and in the same general part of the country on in- 
vestments in other business undertakings which are attended by cor- 
responding risks and uncertainties, p. 628. 

Return — Reasonableness — Competition as a factor — Street rail- 
ways. 

2. The risk of the street railway business due to increasing auto- 
mobile competition is in fact the element which limits the rate of re- 
turn which the company can earn, rather than justifies an increasing 
return, in the same manner that it-limits riding, p. 631. 


Rates — Reasonableness — Point of diminishing return — Street rail- 
ways. 

13. There is a limit beyond which the Commission cannot go in per- 
mitting higher rates to meet not increasing costs of doing business, but 
failure to earn a sufficient return, because of the falling off of business, 
p. 632. 

Depreciation — Rights to allowance — Factors for consideration, 

14. The right of a utility to a return of 100 per cent of the property 
used and consumed in the public service varies with circumstances, 
which include the conditions under which the property was created and 
developed, p. 632, 

P.U.R.1928C. 
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Depreciation — Obsolescence due to business development — Street 
railways. 

15. There is no obligation, Jegal or moral, upon street car riders of 
today to pay for property involved in the several cycles of obsolescence 
of the street car business, especially where in the process money was 
wasted and spent injudiciously in building parallel lines, and where 
there was a duplication of facilities all over the city, p. 633. 

Depreciation — Determination of amount — Property conditions — 
Street railiways. 

16. A street railway company found to be in approximately 85 per 
cent condition was not allowed a depreciation rate as for 100 per cent 
condition, p. 635. 

Depreciation — Computation — Street railways — Obsolescence. 

17. An allowance for depreciation was made in an endeavor to pro- 
vide a fund out of which retirements could be met as they occurred, as 
well as to create a reserve out of which ordinary obsolescence could be 
eared for, p. 635. 

Depreciation — Street railways — Extraordinary obsolescence. 

18. Street car riders of today ought not to be made to provide for 
remote contingencies, involving unusual amounts, which, if they do oc- 
cur, can at least be shared by the car riders of a future day, p. 635. 

Depreciation — Speculative contingencies. 

19. A large depreciation reserve should not be allowed to be built 
up to provide for contingencies that may never occur, since the public 
cannot be expected to take all the risks of a utility business, p. 637. 

Depreciation — Street railways — Basis for computation. 

20. An annual allowance for depreciation of 5 per cent of gross reve- 
nues was permitted in the case of a street railway company in view of 
particular circumstances, notwithstanding the admitted fact that it was 
more logical to base the allowance on the cost of depreciable property, 
p- 637. 

Valuation — Additions after former valuation — Street railicays. 

21. A disputed item of $1,005,270 for replacement of old track work 
after a former valuation which had resulted in a rate base of $75,000.000 
was not allowed, in view of the relatively small amount in dispute which 
might easily be offset by a slight fluctuation in price levels, p. 641. 

Rates — Street railways — Zone limits — City boundaries, 

22. The action of the legislature in adjusting the boundaries of a city 
so that the people formerly residing in certain territory are moved 
bevond the limits ought not to deprive them‘of as great a measure of 
railroad service for their single car fare as is received by those more 
fortunately situated with relation to the city, p. 643. 

Discrimination — Street railways — Zone limits — City boundaries. 

23. A general rule under which the first fare zone for street rail- 

ways is limited to the city boundary should not apply to sections where 
the application would result in a discrimination to persons living in 
that territory as compared with rates to other sections of the city, p. 
644. 


P.U.R.1928C. 
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Rates — Street railways — Weekly pass. 

24. A weekly pass proposition for a street railway system was re- 
fused where the Commission had not been shown that it ever had any 
beneticial effect upon the revenues of any company whi-:h had adopted it, 
and in view of the lack of any manner of determining or checking such 
effect, p. 645. 

Service — Street railways — Transfers — Special movements. 

25. Transfers between certain branches of a street railway system 
and a bus line established for the purpose of moving a particular class 
of patrons originating in a certain section towards other sections was 
refused where the effect would be to overload such busses near their 
terminal with a new class of patrons and defeat the purpose of the 
busses, p. 646. 

Service — Extensions — Unprofitable return — Street railways, 

26. An extension of a branch bus line by a street railway system 
that was estimated to cost $13,500 a year was refused where the esti- 
mated revenue was calculated to be $2,920 a year, notwithstanding 
the fact that patrons in the section to be served were inconvenienced 
and had to walk a considerable distance, p. 646. 

Rates — Street railways — Free transfers — Subsidiary bus. 

27. A railroad company was not required to issue free transfers to 
and from a bus line operated by a subsidiary company without profit 
where the effect would be requiring the company to give service over a 
line, not a part of its system, for nothing, p. 647. 

Return — Percentage allowed — Street railways. 

28. An increase of rates for street railway service was allowed in 
order to produce a calculated return of 6.26 per cent, giving considera- 
tion to a diminution in the volume of patronage due to the increase 
of rates or competition, p. 647. 


Street railways — Declined patronage. 

Statement that decline in street railway patronage was due in part 
to the recent general business depression as well as increasing automo- 
bile competition promising to break all records, p. 615. 

Street railways — Pleasure riding. 

Statement that the day of street car riding for pleasure is gone 
forever, p. 615. 

Street railways — Value of service — Real estate. 

Discussion of the value of street railway service to surrounding 
real estate in view of automobile competition, p. 616. 

Street railways — Loss of ‘‘short rider.’’ 

Discussion of the loss of the “short rider” due to the slowing up 

of the car movements because of congested traffic conditions, p. 616. 
Security issues — Views of Commission in rate proceeding — Re- 
organization, 

Discussion of a much needed reorganization of the financial struc- 
ture of a street railway, not because it might affect rates except 
indirectly, but because of its probable effect on the company’s credit, 
p-. 618. 

P.U.R.1928C. 
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Security issues — Proportion of debt to stock. 

Statement that the ratio of debt to stock of a street railway com- 

pany serving a large city ought not to be greater than 67 to 33, p. 620. 
Security issues — Par value of stock — Commission valuation, 

Statement that par value of securities ought not to exceed the value 
of utility property as found by the Commission, and for safety should 
be even less, p. 620. 

Return — Street railways — Eastern United States. 

Statement that no street railway company in Eastern United States 
was known to be earning much, if any, more than 6 per cent return, 
p- 628. 

Street railways — Attraction of canital. 

Statement that in view of the risks and uncertainties of the mod- 
ern street railway business, capital could not be obtained for the estab- 
lishment of a complete new railway system anywhere in this country, 
p. 630. 

Monopoly and competition — New utility methods — Regulation. 

Discussion of the futility of attempting to protect by Commission 
regulation established utility business from the risk of new methods of 
doing the same thing, p. 631. 


[February 10, 1928.] 


ArpricatTion of a street railway company for a permanent rate 
of a 10-cent fare; application denied and rates fixed in accord- 
ance with opinion. 

Appearances: Thomas J. Tingley, People’s Counsel; Simon 
E. Sobeloff, Deputy City Solicitor, with whom was A. Walter 
Kraus, City Solicitor, on the brief, for the Mayor and City Coun- 
cil of Baltimore; Linwood L. Clark, and Eli Baer, for the Peo- 
ple’s Committee; Benson, Rowe and Cullen, for the communi- 
ties and citizens of Halethorpe, Arbutus and Leeds; Lester L. 
Barrett, for Lansdowne Improvement Association; William H. 
Lawrence, for the Morrell Park Improvement Association ; Wil- 
liam A. Toole, for the Socialist Party of Maryland; Mrs. Ida 
May Waters, Chairman, Housewives Alliance; Mr. John W. 
Gray, representing the Merchants Association of Northeast Bal- 
timore; Harry M. Berman, for W. Wallace et al.; Joseph C. 
France, Venable, Baetjer and Howard, Haman, Cook, Chesnut 
and Markell, Henry H. Waters, and Albert R. Stuart, for the 
United Railways & Electric Company of Baltimore. 

West, Chairman: The United Railways & Electric Company 


of Baltimore on August 1, 1927, filed with this Commission an 
P.U.R.1928C, 
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Company from 8 cents cash with two tokens for 15 cents, to a 
10-cent flat rate, asserting that the existing rate of fare “is in- 
adequate to give a fair return on the value of your petitioner’s 
properties devoted to the public service, and that the net income 
of your petitioner has constantly fallen short of the amount esti- 
mated by the Commission as necessary for good credit and sat- 
isfactory service to the public.” 

The application pointed out that the revenue of the Company 
had been falling steadily, that taxes, wages, and other items in- 
cluded in the cost of operation “have increased, so that your pe- 
tioner is now confronted with an emergency which requires im- 
mediate relief, if it is to continue to perform its public service, 
maintain its credit, and secure necessary money to provide new 
cars and other equipment. . . . Your petitioner believes that 
a 10-cent fare is necessary to enable it to serve the public ade- 
quately and obtain funds necessary for the coming years to keep 
pace with the growing needs of the city, and obtain a fair re- 
turn on the fair value of its properties. 

The Company thereupon asked for the establishment of a flat 
fare of 10 cents cash, half fare of 5 cents for children under 
twelve years of age, school tickets at 5 cents each and commuta- 
tion tickets at special rates. It also asked that the Commission 
put into effect at once “substantially increased fares” to meet the 
emergency the Company asserted it was facing by reason of its 
lecreasing revenues, pending the establishment of permanent 
rates of fare. 

The application of the Company, therefore, was two fold. It 
asked for the establishment of an emergency rate of such amount 
as the Commission might regard to be sufficient, and a permanent 
rate of 10 cents. 

The Commission first heard the application for the emergency 
increase, the hearings beginning on September 6 and ending 
September 14. The taking of testimony occupied five days. On 
September 20, 1927, the Commission passed Order No. 11802 
denying the application for an emergency rate of fare, on the 
ground that the Company had failed to show that such an emer- 
gency existed in the affairs of the Company as to warrant a tem- 
P.U.R.1928C. 39 
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porary increase in fares, or that such increase was “necessary for 
the purpose of providing adequate and efficient service, or for the 
preservation of property.” 

By the same order the Commission set October 26 as the date 
for beginning the hearing of the application for the permanent 
increase in the fare rate, the date later being changed to October 
27. The taking of testimony in this hearing occupied eleven 
days and three additional days were devoted to argument of 
counsel. The case was finally submitted on December 10, 1927. 

The case against the Company was presented by Mr. Thomas 
J. Tingley, people’s counsel, who represented the people as a 
whole, Messrs. Linwood L. Clark and Eli Baer, counsel for the 
People’s Committee, which is composed of representatives of 
civic and improvement associations, and Mr. William A. Toole, 
counsel for the Socialist party. 

Messrs. Charles C. Wallace and John H. Lewin, who were 
later succeeded by Messrs. A. Walter Kraus and Simon E. Sobe- 
loff, of the Law Department of Baltimore city, represented the 
Mayor and city council of Baltimore, who took the position that 
the city would be opposed to an increase unless the increase 
should be proved necessary in order to allow the Company to 
render proper and adequate service, and secure a fair return 
upon its property. 

Messrs. Carville D. Benson and James K. Cullen appeared as 
counsel for the communities and citizens of Halethorpe, Arbutus, 
and Leeds, patrons of No. 3 car line, who alleged discrimination 
against the communities mentioned because the length of the ride 
to the center of the city, for which they are charged two fares, 
is less than car riders of other communities receive for one fare. 

The Company’s position as shown by the testimony of its wit- 
nesses and set forth in the briefs of counsel was as follows: 

1, Flat 10-cent fares (with corresponding increased special 
fares) are in themselves reasonable to the customers—not more 
than the service is worth. 

2. Such increased fares will yield the Company less than a 
fair return on the fair value of its property—even less than the 
constitutional protection against confiscation. 

P.U.R.1928C. 
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3. Compulsory limitation of the Company’s rates to vield a 
maximum of less than 8 per cent is confiscation. 

On the other hand, people’s counsel’s position was as follows: 

1. The rates now charged the public are all that the service 
is worth. 

2. Even if they do not exceed service value, they are a burden 
to the riding public. 

3. If the rates are only burdensome and do not exceed service 
value, the Commission should hew as close to the line of con- 
fiscation as it can. 

Mr. Clark and Mr. Toole took substantially the same position 
as that taken by the People’s Counsel. 


Problems to Be Considered. 


The problems before the Commission are neither simple nor 
easy of solution. They involve the consideration of a number 
of issues in addition to that of determining a fair return upon 
the fair value of the Company’s property and fixing a rate which 
will yield that return. Most of these matters have been referred 
to by counsel and one or two have been in the Commission’s mind 
for some time. These latter, while perhaps beyond the jurisdic- 
tion of the Commission, still have a bearing upon the situation. 

Among the matters which the Commission must take into care- 
ful consideration is whether the service rendered by the Company 
is worth more than the people are now paying for it. The Su- 
preme Court of the United States, in Smyth v. Ames (169 U. S. 
466, 42 L. ed. 819, 18 Sup. Ct. Rep. 418), has decided that 
charges for service may not exceed the value of that service, ir- 
respective of the rate of return. The problem is to find a meas- 
ure by which it can be determined whether the present rate 
is all the service is worth and, if not, what rate would be com- 
mensurate with the value of the service and proper for the people 
to pay. 

Another problem is to determine what will be a fair rate of 
return; not for an electric company, or a water company, but 
for this particular company and in the light of the particular 
conditions surrounding it. 


Another is the question of maintaining the Company’s credit 
P.U.R.1928C, 
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so that additional capital may be secured to meet the growing 
demands of the public; whether that credit can be maintained 
at all by rates that will be fair to the public and no more than 
the service is worth in view of the existing financial structure of 
the Company; and whether something other than increased rates 
is not needed to establish credit on a firm foundation. 

Another is whether a receivership for the Company would or 
would not be desirable and, if there should be a receivership, 
what would be its effect upon the rate of fare and upon the busi- 
ness life of the City. 

Another is how far the railway system and the service it 
renders are necessary to the comfort and well being of the people 
of Baltimore and the maintenance of property values, particular- 
ly in the outlying sections; and whether there is a practicable 
substitute which would render as good and as dependable service 
at less cost. 

Another is making clear to the people how much of what they 
pay in street car fares is actually for the service the Company 
renders its customers, and how much is for the purchase and 
maintenance of purely public institutions such as perks, stadium, 
swimming pools, and the like. 

And finally, will the Commission be justified in extending a 
single fare zone about two miles beyond the city limits because 
the distance traveled to the end of that zone is less than is trav- 


eled in some other directions for a single fare. 
Company's Right to a Fair Return. 


There can be no question as to the right of the Company to 
a fair return upon the fair value of its property, provided it 
can earn that return at rates inherently fair to the public and 
which are not more than the service rendered by the Company 
is worth. The Supreme Court of the United States has settled 
that matter so often that it would be idle to discuss it. Moreover, 
if it can earn a fair return on the fair value of its property, at 
rates which are fair to the public and not more than the service 
is worth, then it is rate of return with which the Commission is 
concerned and not any particular amount to surplus. It is true 
that the Commission, in earlier cases, fixed rates which it esti- 
P.U.R.1928C, 
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mated would yield a minimum of $1,000,000 or a maximum of 
$1,500,000 to surplus, annually, or from 14 to 14 times the 
Company’s fixed charges. But that was before the value of the 
Company’s property had been established by this Commission. 
Since $75,000,000 has been found to be the value of the Com- 
pany’s property, that figure must be used as the base for calculat- 
ing return. 

People’s counsel contends that the present rate of fare is all 
the service is worth, while the Company asserts that a flat 10- 
cent fare is reasonable to the Company’s customers and is not 
more than the service is worth. People’s counsel holds that the 
present rates are shown to be burdensome (even if they do not 
exceed the actual worth of the service) by the fact that the num- 
ber of revenue passengers has shown a decided decline in 1927 
compared with 1926. The Company insists that this decline 
is due to automobile competition, the substitution of a more ex- 
pensive form of transportation for a cheaper one, and not because 
the rate is burdensome. In support of his theory that the present 
rate of fare is all or more than the service is worth, the people’s 
counsel cites this Commission’s opinion in the 1919 rate case 
when the fare was increased from 5 to 6 cents. In that case the 
Commission said: 

“This Commission has concluded from the facts before it in 
this case that the fair worth of reasonably adequate street rail- 
way service to the community served by the respondent company, 
and under existing conditions,*is 6 cents. . . .” (10 Ann. 
Rep. Md. P. 8. C. 39, P.U.R.1919C, 74, 98). (Italics ours.) 

People’s counsel used wholesale commodity and other index 
figures to indicate that if 6 cents was the fair worth of the serv- 
ice in 1919, there is no justification for raising the fare above the 
present level. 

It is true that the Commission did use the expression quoted 
by people’s counsel, but it is also true that the Commission could 
not have meant that the service was worth no more than 6 cents. 
The Commission held that it was worth what the Company asked, 
which was 6 cents. The rate of fare existing prior to the in- 
crease on October 1, 1918, was 5 cents, and had been 5 cents 
for many years. That rate had been fixed by the General As- 
P.U.R.1928C, 
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sembly, and not by the Commission. The Company filed on 
August 28, 1918, effective October 1, 1918, the proposed rate 
of 6 cents. The Commission, on its own motion, instituted an 
investigation to determine whether the increase was justified 
and found that the Company, by reason of largely increased 
expenses, was in a precarious financial condition, and, reluctant 
as it was, and always is, to increase rates, it approved the exact 
amount of the increase which the Company held that it needed, 
finding that “under existing conditions” the service was worth 
6 cents. Conditions continued to change for the worse and, as 
they changed, the rate was increased to 64, later to 7, and finally 
to 74 cents. In granting these increases the measure used in 
determining the amount of increase was not the worth of the 
service, but the cost of rendering it, plus a reasonable profit, the 
Commission holding that a minimum annual balance to surplus 
of $1,000,000 and a maximum of $1,500,000 would be reason- 
able. 

It is proper to say at this point that it was never intended by 
the Commission that the Company should profit to the extent of 
the last increase of one-half cent in fare and that it did not so 
profit. In the case in which the 74-cent rate was established it 
was shown that the Company would fall short of the minimum 
of $1,000,000 which the Commission had said the Company 
could earn as a surplus, and that about $300,000 would be re- 
quired to bring the amount to surplus up to $1,000,000. At that 
time an increase of 4 cent in the rate of fare was estimated to 
yield in the neighborhood of $1,150,000. In granting the in- 
crease from 7 to 7$ cents, the Commission ordered extensions of 
zones, establishment of bus lines, and improvements to service, 
estimating that of the amount to be yielded by the } cent in- 
crease, the Company would receive only $205,876. As matters 
turned out, the Company did not receive even that much from 
the increase, which went almost entirely to the adjusting of in- 
equalities and to improvements in service. In deciding the 1924 
case (15 Ann. Rep. Md. P. S. C. 120, P.U.R.1924D, 713) the 
Commission did not feel that the falling off in riding had been 
due to the rate of fare. It pointed out in its opinion that after 
the increases from 5 to 6 cents, and then to 64 cents, riding ac- 
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tually increased, while for the year 1920, when the rate was 
increased to 7 cents, the Company carried the greatest number 
of passengers in its history. It stated that it believed the sub- 
sequent decreases in riding had been due to the business depres- 
sion which set in about the middle of 1920 and to the constantly 
increasing use of the automobile. 

The Commission believes that today the falling off in riding 
is due, not to the amount of the fare, but in part to the slump 
in business which has been felt in all parts of the country and 
which continues, and in still larger part to the more general use 
of the automobile. Automobile competition promises to be great- 
er in 1928 than it was in 1927. The country is now witnessing 
the most active automobile selling campaign that the industry 
has ever known. If it be true, as counsel for the Company state 
(Brief, page 6), that the people of Baltimore paid more for 
gasoline in 1926 than they paid for carfares, they will probably 
continue to pay more in 1928, 


Railway Service a Necessity. 


[1, 2] That the service rendered by the Company is a neces- 
sary and vital service to the people of Baltimore, is indicated 
by the fact that the demand upon the system during morning 
and evening rush hours is almost greater than the Company can 
meet. Time was when the service was used for pleasure. That 
day has gone. The motor car has largely taken the place of the 
street car for pleasure riding. The street cars are used only 
by those who find them necessary or convenient to get to and 
from places of employment, or for other trips about the city. 
The service to the people for such trips is almost indispensable. 
It would be practically impossible for all the people who use the 
street cars to reach their places of business or employment, and 
return to their homes, by any other means of transportation now 
available. And if the service is necessary to them they cannot 
expect to be transported for less than the cost of transporting 
them, plus a fair return for the use of the agency of transporta- 
tion. Even at somewhat increased cost the street car service still 
would be the cheapest form of transportation the people could 
get. 


P.U.R.1928C. 











616 MARYLAND PUBLIC SERVICE COMMISSION. 


That the extension of the railway system into the suburbs has 
resulted in the development of the sections which the lines serve 
is beyond question. Even in these days of almost universal use 
of the automobile, property values, except perhaps in that part 
of the city as it existed prior to the annexation of 1888, are de 
pendent largely upon street railway transportation. Withdrawal 
or material curtailment of service would be felt immediately in 
the lowering of real estate values, for there is no transportation 
agency which could give so comprehensive a service at such low 
cost. 

Moreover, the development of property and the creation of 
higher values along the outlying lines of the Company often have 
been largely at the expense of the Company. While creating 
increased values in land by the extension of its lines and service, 
thus benefiting immediately the property owner (and the city 
and county by increasing the taxable basis), the Company has 
no way of sharing in the increased values it creates until the time 
comes when there is sufficient development in new territory to 
produce enough traftic to make the operation of the lines com- 
pensatory. Until that time is reached, the Company is com- 
pelled to give service to new territory at a loss. This is not the 
ease with gas, electric, or telephone companies, for as lines of 
such companies are extended into new or sparsely settled sections, 
those receiving and benefiting by their service are required to 
pay part of the cost of building the extensions, being reimbursed 
as new customers come on the lines. Many of the Company’s 
lines which extend into the suburbs are still operated at a loss. 

Much has been said about the loss of the short rider and this 
is often attributed to the price of the car ride. This may be 
true in some cases, but it does not appear to be so with a great 
many. To the extent that the short rider has been lost, this loss 
is due, it seems to the Commission, not so much to the cost of 
the ride but to the length of time the ride itself takes. This is 
due to the congestion in the streets, caused by the automobile 
which not only cuts into the revenues of the Company but slows 
up the operation of the street cars, so that an ordinarily vigorous 
person frequently can walk through the congested business section 
in less time than he can make the journey on a strect car. With 
P.U.R.1928C. 
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automobiles parked on each side of a street all traffic is forced 
on the car tracks, slowing up the cars and making street car op- 
cration more costly, for the slower the cars run, the more ex- 
pensive it is to operate them. 

One reason for the Company’s plight today is the fact that 
following annexation in 1918, the city zones on the street car 
system were extended to the new city line, this line for nearly 
the entire distance around the city having been extended about 
two miles. Annexation, while a desirable thing for the city, 
did not benefit the railways company in the slightest degree. 
Indeed, it imposed additional obligations upon it, and when ex- 
tensions of fare zones were made it caused extensive loss of rev- 
cnue which had to be made up through rate increases. In fact, 
taking all things into consideration, including the cost of giving 
the service, the extension of lines and fare zones, the greater 
transfer privileges, the auxiliary bus lines and the like, the Com- 
mission believes that street car riders as a whole today receive 
relatively much more for the fare they pay than they ever re 
ceived for a 5-cent fare. 


Would a Receivership Help Car Riders? 


[3] Mr. Toole, counsel for the Socialist party, declares in his 
brief that: 

“, . . it (the Company) should be compelled to give serv- 
ice and proper service to the citizens of Baltimore at the pres- 
ent rate of fare, until it is properly forced in to a receivership 
where a proper reorganization could be effected and an onerous 
burden removed from the shoulders of the citizens of Baltimore.” 
(Italies ours.) 

While this seems to indicate that Mr. Toole believes that if 
the Company should be compelled to continue service at the pres- 
ent rate of fare, the Company would be forced into a receiver- 
ship, it is difficult to see how a receivership would benetit the 
car riders of Baltimore, or how any burdens would be lifted from 
their shoulders, even if the Commission had the power to force 
a receivership. It is perhaps true that a reorganization of the 
Company would be etfected, but it is hard to understand how 
that would reduce fares. Subject to the limitation that the fare 
P.U.R.1928C, 
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shall not exceed the worth of the service, fares are based on two 
elements, cost of operation and the value of the property used and 
useful in the public service. This Commission has fixed a value 
of $75,000,000 for the Company’s property and by law the Com- 
pany would be permitted to earn a return upon that sum. The 
securities of the Company might be scaled down, but the value 
of the property could not be reduced by any action the receivers 
might take. A reduced value might be found by this Commission 
as a result of a general lowering of prices which would make 
the property less costly to reproduce than it was when such value 
was established. And although the Company’s securities might 
be reduced below their present total par value, the Company, or 
the receivers, could, subject to the provisions of the law, issue 
securities to the extent of the value found by the Commission 
(§ 381 of Article 23, Bagby’s Annotated Code). 

A receivership for a property valued at $75,000,000 with gross 
revenues of more than $16,000,000 a year would be an expensive 
matter. There would be large court costs, receivers’ fees and 
like expenses, in addition to the usual operating costs, all of 
which would have to come out of the rates of fare. 

A very serious aspect of the situation is the effect a receiver- 
ship would have upon the community. The railways company 
is locally owned, perhaps 90 per cent of all its securities being 
held in Baltimore, or at least in Maryland. Practically every 
financial institution in Baltimore, and many throughout the 
state, hold them either as investments of their own or as security 
for loans, or both. A receivership, with its resultant depression 
of the market value of the Company’s securities, would seriously 
disturb the business life of Baltimore and might seriously affect 
the emplovment situation. 

The foregoing discussion is altogether academic, and the Com- 
mission has entered upon it simply to indicate that no good, but 
much harm, not only to the ear riders, but to the whole com- 
munity, would, in the opinion of the Commission, result from 


a receivership for the Company. 
Reorganization of Financial Structure Desirable. 


A reorganization of the financial structure of the Company is, 
P.U.R.1928C. 
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however, another matter, and it is one which the Commission has 
had in mind for a long time, even though it may be outside the 
Commission’s jurisdiction. The Commission had in mind an 
expression of its views on the subject in its opinion in the 7}- 
cent fare case, filed May 26, 1924, 15 Ann. Rep. Md. P. S. C. 
120, P.U.R.1924D, 713, but felt constrained to eliminate all 
reference to this subject from that opinion because of the pos- 
sible bad effect it might have upon the Company, which in turn 
might be reflected in the fare situation. The matter now being 
one of common discussion, the Commission feels free to set forth 
its views, not because a reorganization of the financial structure 
may affect the rate of fare except indirectly, but because of its 
probable effect upon the Company’s credit. 

In every rate hearing in which an increase has been asked, 
emphasis has been laid upon the importance of establishing a 
rate which would sustain the Company’s credit, and which would 
enable it to borrow money for its capital expenditures at lower 
rates. Recently emphasis has been laid upon the paying of 
dividends in order to maintain credit, and increase the borrow- 
ing capacity of the Company. Frankly, the Commission does 
not believe credit is helped by paying dividends out of surplus 
when they have not been earned, and by distributing the money 
held in the surplus account to the stockholders, from whom it 
cannot be recovered, rather than retaining it in the surplus ac- 
count where it is, at least, an actual, tangible basis for credit. 
The Commision has no comment to make upon the statement 
that money in the surplus account actually belongs to the stock- 
holders, and that it is the right of the stockholders to have it 
paid to them in dividends. So does the surplus actually paid 
in by the stockholders of a bank belong to such stockholders, but 
it is not paid back to them in dividends, particularly when earn- 
ings are low, as a means of maintaining the bank’s credit. 

[4]. The Commission has constantly been cognizant of the 
importance of credit to the companies under its jurisdiction and 
of the maintenance of that credit. As far back as 1918, when 
the 6-cent fare case was heard, the Company insisted that the 


increased rate was necessary to maintain its credit. In its opin- 
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ion in that case, filed January 7, 1919, 10 Ann. Rep. Md. P. S. C. 
39, P.U.R.1919C, 74, 99, the Commission said on that subject: 

“This Commission is fully mindful of the desirability of up- 
holding the credit of all public utilities subject to its jurisdic- 
tion to the fullest extent consistent with justice to the general 
public. But it is also fully mindful of the ultimate dangers of 
a false credit bolstered up by orders establishing rates for serv- 
ices which are not justified by the fair worth of the service 
rendered.” 

[5, 6] That is the Commission’s position today. In any rate 
of fare allowed, out of which dividends may be paid, it is not 
allowing that amount for the payment of dividends for the sake 
of maintaining the Company’s credit, but because the Company 
is entitled to that amount to surplus as a matter of right; and 
the Company, in the exercise of its own discretion, can pay it 
out in dividends or retain it in its surplus account. 

As a matter of cold and possibly unpleasant fact, this Com- 
mission does not believe that the Company’s credit can be per- 
manently bolstered up or maintained by the payment of divi- 
dends as long’as its financial set-up remains as at present. The 
structure is top heavy. There are too many bonds outstanding 
in proportion to the stock. The stockholders have too small an 
equity in the property. Including its notes, the Company has 
outstanding $67,176,200 in securities representing funded debt 
and $20,461,200 in stock. Not only is the par value of these 
securities $12,637,400 in excess of the value of the property as 
fixed by the Commission, but the ratio of funded debt to total 
capitalization is approximately 76 per cent. The ratio of fund- 
ed debt to value of the property found by the Commission is 
approximately 90 per cent. The Commission believes that the 
ratio of debt to stock ought not to be greater in a company of 
this sort than 67 to 33, and does not believe its credit can be 
permanently established and maintained until approximately this 
ratio is created. It is of the opinion that the par value of the 
securities ought not to exceed the value of the property as found 
by the Commission, and, for safety, should be even less than the 
value found. It must be remembered that the value of this prop- 
P.U.R.1928C. 
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erty was established largely on present day costs, which had 
increased very much in the years immediately preceding the 
valuation. The time may come when reduced costs of repro- 
duction may necessitate a lower valuation, in which event, if the 
par value of securities is now scaled down only to the Commis- 
sion value, the Company again may find itself in the position 
it now is in; that is, with securities outstanding exceeding in par 
value the then value of the property. 

[7, 8] There are other defects in the Company’s financial 
structure in addition to the disproportionate ratio of bonds to 
stock. It is admitted that under present conditions the Com- 
pany cannot sell junior securities, such as preferred and com- 
mon stock, to obtain money for capital expenditures. Nor can 
it issue bonds on the property of the United Railways & Electric 
Company of Baltimore in order to secure new capital, because the 
Company has a closed mortgage and any new property obtained 
is immediately covered by that mortgage. For such new capital 
as it may obtain and for which it must issue bonds it must adopt 
the expedient of issuing these bonds in the name of a subsidiary, 
The Maryland Electric Railways Company, procuring property 
with that money, and then leasing the property to the United for 
a sufficient sum to pay the interest on the bonds and provide for 
their retirement at maturity. 

A reorganization of the financial structure of the Company 
would naturally result in the substitution of a more flexible mort- 
gage for the old closed mortgage. This would enable the Com- 
pany to provide for its capital requirements by the issuance of 
new securities as new property is acquired, on the basis, perhaps, 
of 67 per cent of bonds and 33 per cent of stock. 

While the Commission recognizes it has not the authority to 
order any such reorganization as is here outlined, it trusts that 
the Company will take the problem under earnest consideration 
and work out a plan of financial reorganization that will help 
solve its difficulties concerning credit. 

Effect of Park Tax on Car Fares. 


[9] An element in the street railway situation in Baltimore 
P.U.R.1928C. 
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which results in higher rates of fare, and which does not ob- 
tain, so far as this Commission is aware, in other cities, is the 
Park Tax. This matter is better understood now by the car 
riding public than it was some years ago. It is purely and sim- 
ply a tax on the street car riders for the support of the city 
parks. The Company does not pay it. It is paid by the riders 
and the Company simply acts as collector, receiving approxi- 
mately one-half cent on each fare the rider pays and turning the 
money over to the city quarterly. It was, perhaps, a tax on the 
Company in former years, but now it is an expense which must 
be deducted before any rate of return is caleulated. The result 
is that the parks are maintained, stadium and swimming pools 
built, tennis courts, golf courses, base ball fields and the like 
established, and park roads maintained for automobilists, at the 
expense of the street car rider instead of the general public. 
The street car riders have contributed for these purposes since 
1910, when the Company was put under Public Service Com- 
mission regulation, the sum of $15,406,794. This, of course, 
is in addition to the general taxes and such special charges as 
those made for street paving and for maintaining the paving 
between the tracks and for two feet on each side, which are also 
paid by the street car riders. 

The parks must, of course, be maintained. The only question 
is whether they ought to be maintained by the street car riders 
or by the taxpayers generally. The requirement as to the park 
tax is a legislative one and can only be changed by an act of the 
General Assembly. The sum realized by the park tax is equal 
to about eleven cents on the tax rate of Baltimore city. It could 
hardly be assumed that any municipal administration would con- 
sent to that amount being put upon the tax rate in a lump, but 
an arrangement might be made by which the city would consent 
to the passage of an act reducing the 9 per cent tax one-ninth 
each year, which would gradually relieve the street car riders 
of this burden and wipe it out entirely in a period of nine years. 

The purpose of the Commission in discussing this matter is 
not to make any recommendation about it whatever, but simply 
to point out that part of the amount which street car riders pay 
P.U.R.1928C. 
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as car fare is for no railway purpose whatever but for the main- 
tenance of the parks and park activities. 


‘ What Various Rates Would Yield. 


In the hearing before the Commission, the Company submit- 
ted exhibits, supported by testimony, to show that the balance 
to surplus for 1927 would amount to only $424,388. (Company 
Exhibit 7 C.) This figure was reached on the basis of nine 
months actual and three months estimated receipts and expendi- 
tures, which latter included estimates for increased expenses of 
$120,000 for power, $120,000 for accidents and damages, and 
$75,000 for increased taxes, for the year. The amount of net 
income thus arrived at, $424,388, indicates a return of slightly 
less than five per cent. The estimated falling off in passenger 
revenue was 3.21 per cent for the year. 

Actual figures for the whole year became available before the 
Commission reached its conclusion in the case. They show an 
actual net income of $682,187, without the deductions for in- 
creased expenses. If these were applied to the figure $682,187, 
the net income would be reduced to $409,712, after allowance 
for Federal income tax. But in the one item of property taxes 
the increase will be $20,000 instead of $75,000, which makes the 
figure for net income, adjusted for Federal income tax, $457,287, 
indicating a return of slightly more than 5 per cent. The actual 
falling off in passenger revenue for the year was 3.2 per cent. 

The Company claimed that its expenses for 1928 over 1927 
would be increased by the amounts heretofore mentioned, to- 
gether with an actual amount of $260,000 additional for wages. 
This wage increase is made up of an increase of 1 cent an hour 
for all employees, contracted for unconditionaliy for 1928, and 
of 1 cent an hour additional promised the employees if any rate 
increase whatever should be allowed by the Commission. 

The wage increases are actual and the amount thereof known. 
The Commission feels that the estimates for the others are too 
high. It allows for an increase in power expenses of $75,000 
instead of $120,000, of $100,000 for the settlement of claims 


for accidents and damages instead of $120,000, and the actual 
P.U.R.1928C. 
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figure by which taxes will be increased, $20,000, instead of 
$75,000. 

The Company estimates that there will be a falling off in pas- 
sengers for 1928 of 5 per cent. It estimates that the falling 
off during 1927 of approximately 3 per cent will continue, and 
that if an inerease in the rate of fare is granted, it will result 
in a further falling off of 2 per cent. The Commission feels 
that the Company is too pessimistic in this matter, notwithstand- 
ing the fact that passenger revenue in January, 1928, was 4.68 
per cent below that for January, 1927, and 4.63 per cent under 
January, 1926. It believes that even if the automobile compe- 
tition should be as acute in 1928 as it was in 1927—and it ad- 
mits this is very likely—the normal increase of the city’s popula- 
tion will largely offset the effect of increased automobile com- 
petition. Also, it expects an improvement in the Company’s 
service which ought to increase riding as well as revenues. It 
also accepts the statements of the Company’s witnesses and coun- 
sel, that an increase in fares does not result in any marked de 
crease in riding. The Company offered elaborate exhibits to 
sustain this position, and to contradict testimony and exhibits 
of people’s counsel that fare increases do result in a decrease in 
the number of passengers. 

The Commission has made a number of computations to show, 
on the basis of the additional expenses allowed, what revenues 
could reasonably be expected by the Company during the year 
1928, and what rate of return the Company would receive, based 
on a straight 8-cent fare, a fare of 9 cents cash with 5 tokens for 
40 cents, a fare of 9 cents cash with 3 tokens for 25 cents, one 
of 10 cents cash with 3 tokens for 25 cents, and one of 10 cents 
straight. These computations show the following results, using 
$75,000,000 as the base for computing return. 

P.U.R.1928C, 
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These figures show that at the varying rates of fare and with 
various assumptions as to volume of traffic, the Company would 
earn a return of from 4.96 per cent to 10.14 per cent. All these 
calculations are based on retaining all but the adult and half 
rate fares now in effect. The computation on the 8-cent flat 
rate puts the half fare at the present rate of 4 cents, but in the 
other computations it is raised to 5 cents. 

The Company in its exhibit No. 24, showed that a 10-cent 
fare would yield an amount available for return of $5,578,079, 
which is at the rate of 7.44 per cent on a base of $75,000,000. 
It computed annual depreciation on the basis of 4 per cent of 
depreciable property, making the amount $2,200,000 for this 
item, instead of calculating it on the old basis of 5 per cent of 
operating revenues, used by the Commission. It also allowed 

for a 5 per cent fatling off in riding. 


What Constitutes Fair Return for the United. 


[10] The Company has contended that in asking for a 10- 
cent flat fare it was asking for Jess than a fair return, because, 
according to its figures, the rate of return would be less than 
8 per cent. It has cited numerous decisions of the supreme 
court to indicate that that court regarded 8 per cent as a fair 
return, and that any return less than 8 per cent would be less 
than a fair return. This Commission does not agree with that 
interpretation of the decisions. The supreme court has not de- 
cided that 8 per cent is the minimum limit of rate of return 
in all cases. Its findings in each case where it held that an 8 
per cent return was required were based upon the particular 
facts and circumstances bearing on that particular case. In the 
Bluefield Water case (262 U. S. 679, 67 L. ed. 1176, P.U.R. 
1925D, 11, 20, 43 Sup. Ct. Rep. 675) decided June 11, 1923, 
the Court said: 

“A public utility is entitled to such rates as will permit it to 
earn a return on the value of the property which it employs for 
the convenience of the public equal to that generally being made 
at the same time and in the same general part of the country 
on investments in other business undertakings which are attend- 
ed by corresponding risks and uncertainties; but it has no con- 
P.U.R.1928C. 
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stitutional right to profits such as are realized or anticipated in 
highly profitable enterprises or speculative ventures. . . . A 
rate of return may be reasonable at one time, and become too 
high or too low by changes affecting opportunities for investment, 
the money market, and business conditions generally. 

“In 1909, this Court, in Willcox v. Consolidated Gas Co. (212 
U.S. 19, 48-50, 53 L. ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A. 
(N.S.) 1134, 15 Ann. Cas. 1054) held that the question whether 
a rate yields such a return as not to be confiscatory depends upon 
circumstances, locality, and risk, and that no proper rate can be 
established for all cases; and that, under the circumstances of 
that case, 6 per cent was a fair return on the value of the prop- 
erty employed in supplying gas to the city of New York, and 
that a rate yielding that return was not confiscatory.” 

In the Dayton-Goose Creek Railway case (263 U.S. 456, 486, 
68 L. ed. 388, 44 Sup. Ct. Rep. 169, 33 A.L.R. 472) the Su- 
preme Court, in an opinion by Chief Justice Taft, said: “. . . 
the question of the minimum of a fair percentage on value is 
shown to vary with the circumstances.” 

This Conrmmission has always assumed that in determining a 
rate of return, the circumstances surrounding the particular case 
under consideration would of necessity govern, and that the rate 
of return would always “vary with the circumstances.” It has 
acted in the past on this assumption and expects to continue to 
do so until the Maryland court of appeals or the supreme court 
lays down a guide to be followed in all cases. 

In the case of the railways company, the Commission feels that 
instead of asking less than a fair return it has asked a return 
which the Commission has not exceeded in any case, and which 
is actually more than the Commission would consider allowing 
it in view of all the circumstances, even on its own figures; while 
on the Commission’s figures the return would be more than fair, 
in fact excessive. 

[11] The Commission feels that the Company “is entitled to 
such rates as will permit it to earn a return on the value of the 
property . . . equal to that generally being made at the same 
time and in the same general part of the country on investments 
in other business undertakings which are attended by correspond- 
P.U.R.1928C. 
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ing risks and uncertainties.” The only comparable business un- 
dertakings “attended by corresponding risks and uncertainties” 
that this Commission knows of are those of other street railway 
companies in the East, and it does not know of such a company 
which is earning a return of much, if any, more than 6 per cent, 
no matter what the rate of fare. 

It is not contended that because the street railway companies 
of other cities do not earn a return of more than 6 per cent 
that is any reason why the Company in Baltimore should not 
be allowed to earn more than 6 per cent, provided it can do so 
at rates that are just and reasonable, and no more than the 
service is worth. It simply points out the fact that railways 
in other cities, whose business is attended by “corresponding risks 
and uncertainties,” are earning no more than 6 per cent on the 


value of their properties. 
Theories Versus Facts. 


Counsel for the Company in their brief (page 84), citing 
the case of the Pacific Gas & E. Co. v. San Francisco (265 U. 
S. 403, 68 L. ed. 1075, P.U.R.1924D, 817, 44 Sup. Ct. Rep. 
537), decided June 2, 1924, in which it was found that a return 
of 7 per cent was necessary in order to avoid confiscation, state: 

“This decision of the Supreme Court of the United States 
that in 1913, 1914, and 1915 a return of less than 7 per cent 
was confiscatory is consistent with the recent decisions of lower 
courts above cited—including the six cited by the Supreme Court 
itself in the McCardle case (272 U. S. 400, 71 L. ed. 154, 
P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144)—holding that now 
a return of less than 8 per cent would be confiscatory.” 

It may be consistent, as applied to particular and individual 
cases, but the Commission is not convinced that an 8 per cent 
return is a general rule applicable to all cases. 

Company’s counsel also state (Brief, page $88) that; 

“In not one of those cases in which a utility was held en- 
titled to earn a return of at least 8 per cent were the risks of 
the utility business as great as they now are in the street rail- 
way business. If those utilities are entitled to a return of at 
P.U.R.1928C. 
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least 8 per cent, this Company is entitled to more than 8 per 
cent.” 

This, in the Commission’s opinion, by no means follows. It 
may be pointed out that in not a single case where a utility was 
held to be entitled to an 8 per cent return, was that utility a 
street railway company. As far as this Commission knows, there 
is not one in the country that is earning as much as a 7 per 
cent return on the present-day value of its property. The Com- 
mission cannot ignore the significance of that situation. Street 
railway companies have no reason to be more modest in assert- 
ing their rights than gas and electric and water companies, which, 
on the facts in their particular cases, have been held entitled to 
« return of 8 per cent. There must have been some reason, other 
than modesty or regard for the public’s purse or even contracts 
establishing rates of fare, that has kept them from appealing 
for their rights in court, if their properties were being confis- 
cated by a return of less than 8 per cent, in fact, by a return 
of less than 6 per cent. Perhaps the consideration that has kept 
them out of court has been the belief that they could not earn 
8 per cent at rates which the public would pay, and that the 
effort to get an 8 per cent return, if allowed by the courts, would, 
through the operation of the law of diminishing returns, result 
in their earning even less than they are earning now. 

It is true, as counsel states, that in not one of those cases in 
which a utility was held entitled to earn a return of 8 per cent, 
were the risks of the utility business as great as they now are in 
the street railway business. And it is, we believe, because of 
those very risks that capital is reluctant to invest in street rail- 
ways, and that no new street railways are being built in the 
United States today. Witnesses for the Company (Messrs. 
Hoyt, Burroughs, and Fenhagen) testified that an 8 per cent 
return would be necessary to get capital to invest in street rail- 
way properties, but none of them showed that any street rail- 
way company did or could earn that rate. As a matter of fact, 
none of them do. Therefore, according to the testimony, it is 
not possible to get capital, not only for the United Railways, but 
for any street railway in the country. Yet we do know that 
vapital is forthcoming at fair rates of interest for well managed 
P.U.R.1928C. 
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street railway companies which are giving adequate service to 
the public at reasonable rates, even if those rates do not yield 
8 per cent. It may be true, however, that capital could not be 
obtained for the establishment of a complete, new railway sys 
tem anywhere in this country. 


Should Risk Increase Rate of Return. 


[12] We do not agree with counsel for the Company in their 
theory, that, because of the risks, “if those utilities are entitled 
to a return of at least 8 per cent, this Company is entitled to 
more than 8 per cent.” This Commission feels that the risk 
of the business, which is largely due to automobile competition, 
is in fact the element which limits the rate of return which the 
Company can earn, rather than justifies an increasing return, in 
the same manner that it limits riding. 

The risk which the railway industry now faces is the same 
risk that confronts any business or industry when new methods 
of doing a familiar thing are developed. Regulation cannot pro- 
tect regulated industries from that kind of risk. Sail was com- 
pelled to give way to steam on the seas. Even if sail had been 
protected by regulation, it could not have been saved by increas- 
ing rates or by being granted a fixed return on the value of ships. 
Canals gave way to the stream railroads. Increased rates could 
not have saved them. The package freight business of the steam 
railroads is being taken by motor trucks, and the short distance 
passenger is being carried in increasing number by busses. The 
parcel post has taken the small package business from the express 
companies. The jobbing business in Baltimore is today giving 
way to direct dealing between manufacturer and retailer. The 
little electric railway which, in the middle eighties, ran from 
Huntington avenue and Oak street to Hampden and Woodberry, 
indicated the end of the horse cars and the substitution of the 
trolley car, not only in Baltimore but all over the United States. 

Now the street car is encountering the competition of the pri- 
vate automobile. That competition cannot be checked by any 
means now available. The street railway is still a necessary 
means of transportation and is the only means of handling pas- 
sengers in large numbers at present available. But it certainly 
P.U.R.1928C. 
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cannot follow that, because it is faced with a serious risk to its 
future, the risk itself entitles it to a greater return on the value 
of its property than are those futilities which have no such risk. 

[13] So long as the Company is performing a necessary serv- 
ice it is entitled to be compensated for that service by an amount 
which will cover its costs, and will yield a fair profit on the use 
of its property. And this Commission will authorize the Com- 
pany to collect a rate which will yield that cost and profit, so 
long as it is reasonable and no more than the Commission feels 
the service is worth to the public. But the Company cannot de- 
pend upon regulation and increasing rates to save it from ulti- 
mate disaster, if, because of the automobile, or any other new 
agency of transportation, its service becomes obsolete, and the 
use of that service is contined to comparatively few people. The 
Company has been protected from jitney competition and its 
rates have heretofore been raised to meet increasing costs of 
rendering service, but there is a limit beyond which the Com- 
mission cannot go in permiting higher rates to meet, not increas- 
ing costs of doing business, but failure to earn a sufficient return, 


due to the falling off of business. 
The Problem of Depreciation. 


Counsel for the Company contend that the property rights of 
a utility include a return of 100 per cent of the property used 
and consumed in the publie service and a return on the value of 
the property used and not yet consumed. 

[14] The Commission believes that, like the right to a par- 
ticular rate of return, the right of a utility to a return of 100 
per cent of the property used and consumed in the public service, 
or the value of that property in money, varies with circumstances. 
These circumstances would naturally include the conditions un- 
der which the property was created and developed. 

In the case before the Commission we have a transportation 
system built up of what originaily were competing lines. The 
original company, the Baltimore City Passenger Railway Com- 
pany, had the choice streets and was prosperous from the be- 
ginning. One line after another was established with the pri- 
mary idea of competing with the original company, or with 
P.U.R.1928C. 
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each other; or if not competing directly, of getting into what 
in those days was considered a profitable business. One com- 
pany, the Lake Roland Elevated, was designed and built pri- 
marily to aid in the development of Roland Park. Whether a 
profit was made on the operation of that line or not was inciden- 
tal; its real purpose was to help sell lots. Rights in streets were 
acquired indiscriminately and tracks laid without much more 
than guesses as to whether they ever would pay. Men conceived 
the idea that a railway in a particular part of the city would 
pay, raised the money and built it. Such was the case of the 
old Central line which ran on Fulton avenue and Lanvale and 
Preston streets to a point near Greenmount cemetery. Some of 
these lines never did pay. Lines were built that never would 
have been considered if a comprehensive system for the whole 
city was being laid out. Some stretches of these lines have been 
abandoned from time to time. 

Then came the era of rapid transit, still in the competitive 
stage. The Baltimore Traction Company was formed by the 
purchase of two lines and a cable svstem was established. The 
competition of this company with the Baltimore City Passenger 
Railway Company was so keen that the Baltimore street and 
Madison avenue lines, from which the bulk of the traffic was being 
drawn by the new mode of travel, were cabled. This expenditure 
of millions was for the sole purpose of meeting competition. In 
the meantime other lines were being electrified. Then the Con- 
solidated Railway Company was formed by a merger of the 
traction company lines and the lines of the Union Passenger 
Railway Company, known as the Perin lines, more effectively 
to compete with the Baltimore City Passenger Railway Com- 
pany. One after another of the independent lines was absorbed 
by one of the other of the two competing systems. Then, in 
1899, eleven years before regulation of utilities was attempted 
in Maryland, the two systems were merged, forming the present 
system of the United Railways & Electric Company of Baltimore. 

[15] Throughout all this process much money was wasted, 
more was spent injudiciously in building parallel lines, and there 
were duplications of facilities all over the city. In those days, 
men who built the lines “teok a chance.” If their guess was a 
P.U.R.1928C. 
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good one, they would get back the value of their property 100 
per cent and a return on that property while it was being used. 
If their guess was not good, they would lose. To this day no 
one knows to what extent depreciation was provided for, if it 
was provided for at all. Each company kept its books as it saw 
fit, and they showed what the officials of the companies wanted 
them to show. They were private concerns, organized solely for 
profit, and how they kept their accounts was nobody’s business 
but their own. 

Reference was made in the testimony in this case to a lot of 
old cars that had been burned up. Many of these were of the 
old horse car and early trolley types and although no claim 
was made for their value, the intimation was strong that their 
retirement should have been provided for through a depreciation 
allowance. The same suggestion applies to the cable system. 

Company’s counsel in explaining the exhibit of their witness 
in setting up a claim for $2,200,000, or about 4 per cent on 
the value of the Company’s depreciable property, as an annual 
allowance for depreciation, say: 

“Tn arriving at this total Mr. Hill noted, but did not allow for, 
several cycles of obsolescence of virtually all the Company’s prop- 
erty and system within the last seventy vears, including cycles 
of the horse ear, which lasted thirty-two vears, and the cable ear, 
which lasted only seven years.” (Brief, page 55.) 

In view of the history of the Company, the manner in which 
its property was built up, the haphazard way in which lines were 
projected and built, and the motives which led to their building, 
the Commission can see no reason whatever why Mr. Hill should 
have allowed for such cycles of obsolescence. There was cer- 
tainly no merit in his not doing so. It might have been proper 
for the companies making up the present system to provide for 
the obsolescence and retirement of their property at the time it 
was being used up, but there is no obligation, legal or moral, 
upon the street car riders of today to pay for the property in- 
volved in those several cycles of obsolesence. In fact, and in 
view of all the circumstances, it is doubtful if the car riders of 
P.U.R.1928C. 
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an earlier day properly could have been called upon to pay for 
them. The Commission does not agree with the declaration of 
counsel (Company brief, page 49) that: 

“The utility is entitled to a return of all property retired 
‘because of obsolescence, inadequacy, legislative requirement or 
what not), whether replaced or not, through periodic allow- 
ances out of earnings to provide in advance for the retirements,— 
certain to occur at an uncertain time.” 

As heretofore stated, it feels that the right here claimed varies 
with circumstances. 

[16] In the valuation case, the Commission found that the 
Company’s depreciable property, as of December 31, 1923, was 
in approximately 85 per cent condition. The Commission feels 
that the Company is entitled to have that particular property 
maintained in that per cent condition, but that it is not entitled to 
rates which, through a depreciation account, will enable it to 
restore that property to 100 per cent condition. If it desires to 
restore it to 100 per cent condition, it may do so out of surplus 
and, of course, earn a return on the 15 per cent restored. It 
may no more make up its past losses in property than it may make 
up its past losses in revenue due to insufficient rates. 


Providing for Remote Contingencies. 


[17, 18] In making an allowance for depreciation the Com- 
mission will endeavor to provide a fund out of which retirements 
may be met as they occur, and also to create a reserve out of 
which ordinary obsolescence may be cared for. This will be 
conservative, because the Commission does not feel that car riders 
of today ought to provide for remote contingencies, involving 
unusual amounts, which, if they do occur, can be at least shared 
by the car riders of a future day. We do not feel that a depre- 
ciation account or reserve ought to be regarded: as an insurance 
against possible contingencies, but should provide for the cur- 
rent and gradual consumption of the property from causes which 
are ascertainable. 

The city of Chicago, in a brief submitted to the Interstate 


Commerce Commission in Case 15100 (118 Inters. Com. Rep. 
P.U.R.1928C. 
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295, 340), concerning depreciation charges of steam railroad 
companies and quoted with approval by that Commission, says 
of obsolescence that there is “a kind of obsolescence which ac- 
companies the normal progress of an art and which gradually, 
as vears go on, destrovs the value of property,” but there is an- 
other kind “which springs up over night, unforeseen and abrupt, 
and terminates the life of property.” 

The Interstate Commerce Commission, in its report (118 In- 
ters. Com. Rep. 295, 540), says: , 

“The first kind of obsolescence, presently at work, is a factor 
in depreciation. The second kind is a mere contingency which 
may never occur. . . . According to the city (Chicago), 
contingencies should be provided for by surplus reserves, or by 
insurance, or by amortizing the loss sustained over a reasonable 
period in the future. The latter process is particularly appro- 
priate when property retired is replaced by a more efficient and 
economical substitute. . . . 

“Tt seems to us that the distinction which the city of Chicago 
draws between depreciation charges and insurance is valid. The 
function of the former is to account currently for the consump- 
tion or exhaustion of the service life of property from causes 
which are known to be in operation and the effect of which can be 
forecast with reasonable accuracy. The function of insurance, 
on the other hand, is to afford protection against possible con- 
tingencies which cannot be foreseen and which may or may not 
ever occur.” 

Earlier in its report (at p. 315) the Commission said: 

“, . « depreciation accounting attempts only to place the 
burden of current losses in service value upon the current users 
of the property, which obviously is logical. . . . We are not 
here dealing with competitive industries, but with monopolistic 
or semimonopolistic industries where public regulation is needed 
to protect the public interest. The choice is between per- 
mitting such an industry to charge rates which will enable it to 
make its depreciation charges large enough to meet every con- 
ceivable contingency, and holding its depreciation charges down 
to a more moderate basis, but permitting the industry, in the 
P.U.R.1928C. 
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ease of some sudden and unexpected development, to spread the 
cost of retirements over a period in the future. In our opinion 
the latter course is the preferable one.” 

The Commission (at p. 342) also declared: 

“It is a mistake to assume that inventions or improvements 
in the art invariably, or even as a general rule, have a sudden 
effect upon an industry. Their effect is often quite gradual, in 
view of the necessity for a period of experimentation, develop- 
ment, and preparation for manufacture on a large scale. Past 
experience also furnishes some gauge of the probable effect of 
progress in the art.” 

[19] In view of the decision of the Supreme Court in the 
case of Public Utility Comrs. v. New York Teleph. Co. (271 U. 
S. 23, 70 L. ed. 808, P.U.R.1926C, 740, 46 Sup. Ct. Rep. 363) 
this Commission would hesitate to allow any large depreciation 
reserve to be built up to provide for contingencies that may never 
oecur. The public cannot be expected to take all the risks of 
this or any other utility business. 


Basis for Depreciation Charges. 


[20] The Commission believes that it might be more logical 
to base the annual allowance for depreciation upon the cost of 
depreciable property, rather than upon gross revenues. The rela- 
tion between gross revenues and depreciation is remote and 
indirect while there is a direct relation between the cost of a 
piece of property and the amount that ought to be set aside for 
its consumption by use. 

However, the allowance which this Commission has made 
for depreciation, 5 per cent of the gross revenues, has provided 
fairly well for current depreciation and retirements and has per- 
mitted the accumulation of a reserve, amounting to $1,413,793 
on August 31, 1927. This percentage of gross revenues for de- 
preciation has been set up by the Company since 1912, and in 
that time it had amounted to $10,537,960. If the Company had 
set up this amount of 5 per cent of its gross revenues from the 
time of the consolidation in 1899, which it had a perfect right 
to do, it would have yielded $14,427,566, which would have pro- 
P.U.R.1928C. 
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vided for current depreciation and retirements and would have 
left in the reserve $1,895,963 for acerued depreciation. (Peo- 
ple’s Counsel Exhibit No. 42, sheet 3.) 

The Company now claims that an amount equal to 4 per cent 
of the value of its depreciable property should be set up, which 
would yield approximately $2,200,000 a year. People’s counsel 
Exhibit No. 42, sheet 4, shows that if this plan had been fol- 
lowed since 1899, the year of the consolidation, it would have 
amounted to $44,628,233. Retirements, in that period, as shown 
by people’s counsel Exhibit No. 42, sheet 3, were $12,531,603, 
which would have left the sum of $32,096,630 in the reserve. 

In spite of the heat with which Company’s counsel attack this 
latter showing, the Commission feels that it is illuminating. It 
is purely hypothetical, of course, and there are not sufficient 
data completely to prove its assumptions. But we do know the 
value of the Company’s depreciable property from January 1, 
1924, to January 1, 1927, and the actual retirements in that pe- 
riod. On the basis of these actual figures for the three years, 
the Company’s theory of 4 per cent on the value of depreciable 
property projected ten years in the future, gives these illum- 
inating figures: 

P.U.R.1928C. 
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At the outset, the amount set aside for depreciation during 
the years 1924, 1925, and 1926 would have amounted to $6,579,- 
357, of which amount $2,858,286 would have been required for 
the actual retirements of property at valuation prices. This 
would leave $3,721,071 in reserve. 

Projecting these figures ten years into the future and allowing 
annual retirements at the average for the three years, 1924 to 
1926, inclusive, or $952,762, would produce a total of $22,672,- 
567 set aside for depreciation, of which $9,527,620 would have 
been used for retirements, leaving in the reserve $16,866,018. 
This would be enough to retire practically the entire rolling 
stock equipment of the Company. 

These figures are illustrative only. It might happen that the 
annual retirements for the next ten years would greatly exceed 
the average of retirements for the three years, 1924 to 1926, 
inclusive. But even if these retirements were doubled, the Com- 
pany still would have a reserve of $7,338,398. 


Depreciation and Maintenance. 


On this showing, the Commission feels that the amount for 
depreciation claimed by the Company is too high. As already 
stated, the percentage of its gross revenues set aside has provided 
reasonably well for its current depreciation and retirements. 
Moreover, there is a broad twilight zone between depreciation and 
maintenance, and it may well be (and without any impropriety) 
that the maintenance account has been used to a certain extent 
to provide for depreciation. Indeed, some Commissions and cor- 
porations combine the depreciation and maintenance accounts. 
The allowance for this joint account for electric railways runs 
usually from 14 to 17 per cent of gross revenues. For example, 
the surface lines of the Interborough Rapid Transit Company 
of New York are allowed 14 per cent, of which maintenance 
takes up 12 per cent, while for the subways, which are extremely 
expensive to maintain, 17 per cent is allowed for the joint ac- 
count. Of this, 12 per cent is allowed for maintenance, but 
the excess of actual maintenance expenditures over this allow- 
ance is charged to the depreciation reserve. For 1927 the 
United Railways was allowed approximately 16 per cent for 
P.U.R.1928C. 
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maintenance and depreciation, of which approximately 11 per 
cent was for maintenance and 5 per cent for depreciation. These 
two accounts yielded in 1927 a total of $2,589,736. It is gen- 
erally recognized that the property of the railways company 
is well maintained. 

Any increase in the gross revenues resulting from an increase 
in fares would increase the amounts that would be set aside for 
depreciation and maintenance. On the basis of the several rates 
of fare heretofore mentioned, the amounts to be set aside for 
depreciation during 1928 on the 5 per cent gross revenue basis, 
allowing for a 2 per cent decrease in riding, would be as follows: 


Rate of Fare. Amount for Depreciation. 
Se straight ..... <i ee TT re ee inne $843,955 
9c cash, 5 for 40c ...... ER ne yen aR es ee ‘ 851,585 
ee a ee OE Sanbeseudewces sss sckee ne een 883,544 
2Ge cna, S fet BGe ciccicccsscs bebe badindmbioni ° 887,134 
ee I, in vac Gcesncenwaseicrvaewavanwees 1,046,929 


People’s counsel’s Exhibit No. 42, sheet 2, shows that the aver- 
age annual retirements from 1912 to 1927 have amounted to 
$555,664.90. 

Therefore, the Commission at this time will not make any 
change in the method of computing the allowance for deprecia- 
tion, but will continue it at 5 per cent of gross revenues. 


Value on Which Return is Computed. 


[21] In Case No. 533, decided February 1, 1928, P.U.R. 
1928B, 737, the Commission fixed the value of the Company’s 
property at $75,000,000 as of December 31, 1923, of which sum 
$5,000,000 was for easements. The Company claimed that, 
subsequent to the date of the valuation, net additions had been 
made which would add $1,005,270 to the above value. People’s 
Counsel, questioning the amount of increased value claimed by 
the Company, attacked the bookkeeping methods of accounting 
for additions where old trackwork is replaced and declared that 
the $1,005,270 should be nearer $200,000. His witnesses also 
pointed out that a decrease in construction costs had taken place 
between 1923 and 1927 and that this factor, if given the same 
weight as was given the cost of reproduction by the Commis- 


sion in fixing its value, would tend to indicate a decrease rather 
P.U.R.1928C. 41 
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than an increase in the 1923 value. After considering all facts 
which to it seem relevant, and particularly as the relatively 
small amount in dispute might easily be offset by a slight fluctua- 
tion in price levels, the Commission is of the opinion that the 
proper value to be used, at the present time, as a test of the 
reasonableness of the rates to be fixed in this proceeding, is 
$75,000,000. 


The Situation as to Halethorpe. 


Application was made to the Commission by counsel for the 
communities of Halethorpe, Arbutus, and Leeds, for an order ex- 
tending the single fare zone to Halethorpe, on the ground that 
the present requirement of two fares on the Halethorpe line is 
an unreasonable discrimination against the patrons of that line, 
and that such discrimination is contrary to the provisions of the 
Public Service Commission Law. 

In their brief, filed in the emergency rate case, they said: 

“There are twelve lines of the United Railways & Electric 
Company extending to and into the suburbs of Baltimore county. 
The Haletherpe line is the shortest of them all from the center of 
the city of Baltimore. The first fare zone of the Halethorpe line 
is the shortest of them all. The first fare zone of three of the 
lines is just slightly shorter than the total two fare zone of the 
Halethorpe line and materially longer than the first fare zone 
of the Halethorpe line. The first fare zone of the other eight 
lines is longer than the total two fare Halethorpe line. The first 
fare zone of five of the latter eight lines extends a substantial 
distance beyond the Baltimore city line and into Baltimore coun- 
ty. Four of the latter eight lines have no second fare zone 
whatever and three of them extend mto Baltimore county. The 
cost of service, therefore to the applicant on the whole two fares 
on the Halethorpe line is materially less than the cost on the one 
fare zone of eight of the other suburban lines and slightly more 
than on the first fare zone of the other three lines, but very 
materially less than the two fare zones on the said three remain- 
ing lines. 
gainst 
the communities of Halethorpe, Arbutus, and Leeds and an un- 
P.U.R.1928C. 
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due and unreasonable preference in favor of all the other sub- 
urban lines of Baltimore city being eleven in number.” 

Counsel also cited an opinion of the United States Supreme 
Court, in the case of the Portland R. Light & P. Co. v. Railroad 
Commission (229 U. 8. 397, 57 L. ed. 1248, 33 Sup. Ct. Rep. 
820), which affirmed the action of the supreme court of Oregon 
in a ruling to the effect that the charging of two fares to one 
community and one fare to another, when the costs of service to 
the two communities were substantially the same, and both com- 
munities were practically the same distance from the center of the 
city of Portland, was an unlawful discrimination. They also cited 
§§ 362, 365, 369 and 373 of Article 23 of Bagby’s Annotated 
Code of Maryland to indicate that Halethorpe, Arbutus, and 
Leeds were being unreasonably discriminated against. 

They further cited thé opinion of the Commission in the seven 
and one-half cent fare case, filed May 26, 1924, 15 Ann. Rep. 
Md. P. 8. C. 120, P.U.R.1924D, 713, as recognizing “an un- 
lawful locality discrimination upon facts analogous in every 
particular to Halethorpe in this case,” and the action of the 
Commission in extending the single fare zone as remedying that 
discrimination. 

In that opinion (at p. 730 of P.U.R.1924D) the Commission 
said: 

“The residents of the eastern and southeastern sections of 
the city at present can ride only three miles from the center of 
the city for one fare, while in practically all other sections it is 
possible to ride from five to eight miles within one fare zones.” 

To that extent the Commission, in that case, did recognize the 
length of the ride from the center of the city as some measure 
at least, of its value. It does not feel, however, that this rule 
can be applied in all cases, but that conditions, other than length 
of ride, may be controlling. 

[22] It is a fact, however, that the legislature, in the Annexa- 
tion Act of 1918, did draw the new southwestern boundary line 
of the city much closer to the old city than it did in other sections, 
with the result that the car riders in the southwestern section 
of the city get a much shorter ride for their single fare than 
P.U.R.1928C. 
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do the people of any other section. The Commission does not 
feel that the legislative discrimination against that territory 
lying to the southwest of the old city boundary ought to deprive 
the people of that territory of as great a measure of railway 
service for their single car fare as is received by those more 
fortunately situated with relation to the city. 

While it is true that the purpose of the Commission in ex- 
tending fare zones in previous cases was to extend them only 
to the new city limits, and to make the city line the limit of the 
single fare zone, it recognizes the fact that in some cases those 
zones were extended substantial distances beyond the city bound- 
ary. In most cases these extensions were made to meet special 
conditions, and the Commission did not, and does not now, con- 
sider them precedents for general extensions of single fare zones 
beyond the city limits. It is impossible to lay down any exact 
measure of distance for a single fare. 

[23] The Commission feels, after considering all the elements 
of the situation, that the case of Halethorpe justifies a departure 
from the general rule under which the first fare zone is limited 
to the city "boundary. It is true that the people in the south- 
western section of the city may travel as far as the residents of 
any other section within the city boundaries. But as a matter 
of fact the greater number of them have no reason to travel much, 
if any, distance beyond the business section of the city, which 
center is, approximately, at Baltimore and Charles streets. 
From that point the airline distance to the southwestern city 
boundary is only a fraction more than three miles, making it 
the shortest single fare zone on any of the suburban lines of the 
Company, while the second fare zone in which Halethorpe, Leeds, 
and Arbutus are located is only 1.87 miles. The total distance 
from the center of the city that may be traveled on the Hale- 
thorpe line is a fraction more than five miles, while the single 
fare zones on nine other lines extending into the suburbs 
are longer than the two zones to Halethorpe. As pointed out 
by counsel, the first fare zones of six of these nine lines extend a 
substantial distance beyond the Baltimore city limits. Five of 
them have no second fare zones whatever. 

The Commission feels that this situation has considerable 
P.U.R.1928C. 
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weight in determining the fare zones on the Halethorpe line, and 
that if distance is to be considered at all in fixing a single fare 
zone, that distance ought to be approximately five miles from 
the center of the city. That would put Halethorpe in the single 
fare zone class and put it on a parity with other single fare 
zones. It would also remove any complaint of discrimination. 

The Commission will, therefore, direct that the single fare 
zone be extended to the village of Halethorpe. 


The Weckly Pass. 


[24] Mr. Clark, counsel for the People’s Committee, con- 
tended very vigorously for the establishment over the system of 
the Company of the weekly pass and Sunday pass, which Lave 
been tried in other cities as a means of increasing revenues. In 
its opinion in the original valuation case, No. 533, filed March 9, 
1926, 17 Ann. Rep. Md. P. 8. C. 74, P.U.R.1926C, 441, 471, 
the Commission said: 

“As to the weekly pass proposition, this Commission feels it 
would be unwise to require the railways company to embark on 
such an experiment. Proponents of the weekly pass idea testi- 
fied that it was ‘a gamble,’ that there was no way of checking 
the results of the pass upon the revenues of those compasties in 
other cities (which had adopted it), but their general impression 
was that it had been helpful. 

“In view of the testimony submitted, this Commission does 
not feel justified in requiring the company to issue such a pass 
or ticket, and it would hesitate to approve such a plan if it 
were proposed by the company, on the ground that it would 
be a marked departure from the plan of measured service, un- 
der which the patron of a utility pays for what he receives, 
and toward the plan of unlimited service for a fixed charge, or 
flat rate.” 

In the nearly two years which have elapsed since that was 
written, the Commission has not been shown that the weekly 
pass has had a beneficial effect upon the revenues of any com- 
pany which adopted it. Nor has it been shown that there is any 


manner of determining or checking any effect it has on revenues. 
P.U.R.1928C. 
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Therefore, the Commission sees no reason for changing its posi- 


tion on the subject. 
Collateral Matters. 


Several cases dealing with matters of service were taken up 
by the Commission for public hearing in connection with the rate 
ease, and were heard on November 28, 1927. 

The Merchants Association of Northeast Baltimore, repre- 
sented by Mr. John W. Gray, requested that the Commission 
require the Company to issue and receive indentification checks 
to and from the Chester street bus line, good for a continuous 
ride through the first fare zone; that a more frequent service 
be maintained; and that the bus line be extended to Harford 
road and North avenue, thus giving passengers the benefit of 
transfers with the Harford road line and both branches of the 
No. 13 line. 

[25] The Chester street bus line was established by order of 
the Commission in the 1924 rate case (Case No. 1682) 15 Ann. 
Rep. Md. P. S. C. 120, P.U.R.1924D, 713). The purpose in 
having the line established was to afford a quick and easy means 
for the people of northeast Baltimore to reach their places of 
employment in Highlandtown and Canton without the necessity 
of coming toward the center of the city, transferring, and going 
back again. It was not contemplated that this line should take 
eare of the travel originating north of North avenue on the 
Harford road line. If the request of the Merchants Association 
of Northeast Baltimore should be granted the effect would be 
that the busses of the Chester street line would receive capacity 
loads at or near their terminal and before they entered the terri- 
tory they were actually intended to serve. That would defeat 
the very purpose for which the bus line was established. The 
request is. therefore, denied. 

[26] A number of petitioners, represented by Mr. Harry M. 
Berman, requested the establishment by the Company of bus 
service on O’Donnell street between 15th street and Carnegie ave- 
nue, a distance of about one and one-half miles. The evidence 
submitted by the Company showed that there were 31 houses 
n the area to be served, and that a considerable portion of the 
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territory adjacent to O’Donnell street is occupied by cemeteries. 
Mr. Berman, in his presentation of his case, said: 

“It may be true that it would not justify the car company 
to run these busses, but the people have to walk, that’s the gist 
of the proposition.” 

The superintendent of bus transportation for the railways 
company testified that it would cost $13,500 a year to establish 
service with one bus and that with a fare of 10 cents, the esti- 
mated revenues would be $8 a day, or $2,920 a year, so that the 
service would be operated at a loss of more than $10,000 a year. 

In view of the situation as outlined by Mr. Berman and by 
the Company’s witness, the Commission feels it would not be 
justified in ordering the establishment of service requested by 
Mr. Berman’s clients. 

[27] The Morrell Park Improvement Association and the 
Lansdowne Improvement Association, represented respectively 
by Messrs. William H. Lawrence and Lester L. Barrett, requested 
an order requiring the Company to issue free transfers to and 
from the No. 27 car line and Lansdowne bus. 

The car line ends at Morrell park. The bus line, although a 
subsidiary of the United Railways Company, is not a part of the 
railway system. In the rate case before the Commission, the 
expenses and the revenues of the Baltimore Coach Company, 
which owns the Lansdowne bus line, were not considered. The 
bus line was bought hy the Coach Company from a private opera- 
tor for the purpose of serving Lansdowne and with the hope of 
making that service profitable. It was never intended to operate 
it as a part of the railway system. 

[28] The testimony shows that the bus line is now being op- 
erated without profit, and to compel the railways company to 
issue free transfers to and from the bus line would, in effect, 
be requiring the Company to give service over a line, not a part 
of its system, for nothing. The Commission does not regard 
that as reasonable. It cannot see its way clear to issue such 
an order, 


The Rate of Fare. 


From the foregoing tables showing the various rates of return 
P.U.R.1928C. 
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which will be yielded by fares ranging from 8 cents flat to 10 
cents flat, it will be seen that allowing for a 2 per cent decrease 
in riding, a flat 8-cent fare would yield only 5.48 per cent re- 
turn on the value of the Company’s property, on the Commission’s 
basis of calculation, and a cash fare of 9 cents with 5 tokens for 
40 cents would yield only 5.64 per cent, which returns hardly 
seem adequate. The next lowest practicable rate of fare that 
could be fixed is 8} cents, which would of necessity be a token 
fare on the basis of three fare tokens for 25 cents. That 
would necessitate the car rider paying nine cents for a single 
ride if he pays in cash. At the present time 96.4 per cent of 
the full fare passengers use tokens, while only 3.6 per cent pay 
cash. On this basis, and allowing for a 2 per cent falling off 
in riding, the rate of return’would be 6.31 per cent. 

As the inclusion of Halethorpe in the single fare zone is esti- 
mated to result in a decrease of $40,000 a year in revenues, this 
would reduce the rate of return to 6.26 per cent. If riding 
should fall off any further this rate of return would be further 
decreased. 

The Commission believes that this rate of fare will be fair to 
the public and will yield a fair rate of return to the Company, 
making due allowance for possible decrease in riding. This 
conclusion, in so far as the Company is concerned, is supported 
by the fact that few, if any, street railway companies are earning 
more than the rate of return which it is estimated will be pro- 
duced by this fare. 

The Commission will, therefore, deny the Company’s applica- 
tion for a 10-cent flat fare and will fix a rate of fare at 84 cents 
on a token basis or 9 cents cash. There will be no change ordered 
in the commutation, school, or other special classes of fares ex- 
cept in the half-fare for children, which will be made 5 cents. 
P.U.R.1928C. 
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INDIANA APPELLATE COURT, 


JOHN W. McCARDLE et al. 
Vv. 
AKRON TELEPHONE COMPANY. 
[No. 12957.] 
(— Ind. App. —, 160 N. E. 48.) 


Appeal and review — Procedure — Filing of briefs. 

1. A failure to file a brief in support of a petition for a rehearing 
is ground for striking the petition from the file (Rule 29 of Supreme 
and Appellate Courts, 1924), p. 649. - 

Constitutional law — Eminent domain — Physical connection — Tele- 
phones. 

2. A Commission order requiring a telephone company to allow an 
additional switchboard connection for the improvement of toll service 
is the valid exercise of police power over the regulation of property al- 
ready dedicated to public use and is not a taking of private property 
for public use without first tendering compensation in violation of the 
constitutional restriction on the exercise of eminent domain, p. 651. 

Service — Telephones — Contracts — Physical telephone connection 
— Interest of public. 

3. A physical connection voluntarily made by two telephone com- 
panies under a fair agreement guaranteed by contract and which has 
been patronized and established as a public convenience cannot be dis- 
connected by one of the parties in breach of the agreement without con- 
sideration for the rights of the public, p. 652. 


[February 14, 1928.] 


En bane. Perririon to rehear appeal from circuit court; pe- 
tition denied. For former opinion, see — Ind. —, 156 N. E. 
469. 

Appearances: U. S. Lesh, of Indianapolis, and Holman, 
Bernetha & Miller, of Rochester, for appellants; Charles C. 
Campbell, of Rochester, and Albert B. Chipman, of Akron, for 
appellee. 


[1] McMahan, J.: Before passing upon appellee’s petition 
for a rehearing, we desire to call attention to Rule 29 of the su- 
preme and appellate courts, as amended January 1, 1924. This 
rule provides in part that: 

“Application for a rehearing of any cause shall be made by 
P.U.R.1928C. 
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petition, separate from the briefs, signed by counsel, filed with 
the clerk within sixty days from the rendition of the judgment, 
stating concisely the cause for which the judgment is supposed 
to be erroneous, which application shall be supported by briefs 
only, with arguments set out therein, if desired. Eight copies 
of the brief must be filed at the same time the petition is filed, 
and Gne copy of the brief shall be delivered at once by the clerk 
to each judge.” 

Under this rule an application for a rehearing must be made 
by a petition separate from the briefs filed in support thereof. 
In addition to the petition, eight copies of the brief in support 
thereof must be filed. While the rule does not require the brief 
to contaiv a copy of the petition, a lawyer desirous of aiding the 
court will set out a copy of the petition in his brief. Not only 
does the rule require that the brief must be filed as a separate 
document, but it also makes it obligatory on the party seeking 
a rehearing to file a brief in support of the petition. A failure 
to file such brief is ground for striking the petition from file. 
See Harmon v. Smitch, — Ind. App. —, 157 N. E. 284, — Ind. 
App. —, 158° N. E. 627. 

Appellee insists that the effect of the order of the Public 
Service Commission is to deprive it of the use of its property 
and amounts to a taking of its property without requiring com- 
pensation therefor to be first fixed and tendered as required by 
§ 21, art. 1, of the Constitution of this state (§ 73, Burns’ 1926). 

In addition to the facts heretofore stated, the record discloses 
that the Rochester Telephone Company was organized in 1895, 
and within a year thereafter constructed its plant at Rochester 
and in connection therewith extended a telephone line to Akron, 
where it had also constructed a telephone system. It also ex- 
tended lines to several other towns where it had local exchanges. 
Later local companies were organized in the several towns, and 
the plants theretofore installed by the Rochester Company were 
sold to such local companies, the service lines connecting each of 
such lines with the Rochester plant being retained by the latter 
company. When the system at Akron was sold to the Akron 
Company the Rochester Company retained the line connecting 
the two plants. The Akron plant and the Rochester plant are 
P.U.R.1928C. 
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now and at all times have been connected, and since May, 1921, 
the only way the public could reach Akron or the subscribers 
of the Akron company could reach subscribers on any other line 
was over the line owned by the Rochester Company, which for 
many years had been and now is connected with the switchboard 
in appellee’s plant at Akron. 

[2] Appellee cites Pacific Teleph. & Teleg. Co. v. Eshleman, 
166 Cal. 640, 1387 Pac. 1119, Ann. Cas. 1915C, 822, 50 
L.R.A.(N.S.) 652, in support of the contention that the order 
of the Commission was a taking of its property under the 
power of eminent domain, and was not an order regulating the 
business of the two companies. We are not called upon to either 
approve or disapprove the California case. It is not in point. 
The telephone companies involved in that case were competitors. 
Their plants had never been connected. In the instant case the 
two companies are not competitors and never have been. The 
plants of the two companies have at all times been connected and 
in a sense dedicated to a public use. The public had been using 
the plants of both companies and the line connecting their switch- 
boards for more than a quarter of a century. The business over 
the connecting line had increased so that the one line was not suf- 
ficient. An additional line was necessary to provide the public 
with proper facilities. This can be accomplished without the 
taking of appellee’s property or any part of it for a new use. All 
that is necessary is the construction of another line between the 
two plants and the connection of it with appellee’s switchboard, 
all of which under the order of the Commission was required 
to be done at the cost of the Rochester Company. The Public 
Service Commission in ordering the connection of the additional 
line was simply regulating the business of the two systems so 
as to improve a use theretofore dedicated to the public. The 
order of which complaint is made was regulatory in character 
and made under the police power and not under the power of 
eminent domain. Pioneer Teleph. & Teleg. Co. v. State, 38 
Okla. 554, 134 Pac. 398; Wisconsin Teleph. Co. v. Railroad 
Commission, 162 Wis. 383, P.U.R.1916D, 212, 156 N. W. 
614, L.R.A.1916E, 748; Michigan State Teleph. Co. v. Michi- 
gan R. Commission, 193 Mich. 515, P.U.R.1917C, 355, 161 N. 
P.U.R.1928C. 
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W. 240; Pacific Teleph. & Teleg. Co. v. Wright-Dickinson Hotel 
Co. (D. C.) 214 Fed. 666. The Eshleman Case, supra, was 
disapproved in the last two cases cited. 

If the Public Service Commission had attempted to require 
appellee to construct a new line between two points where it had 
no line at that time, or to compel it to dedicate its property to a 
new service, there might be some ground for contending that such 
an order was beyond the power of the Commission. See South- 
ern Bell Teleph. & Teleg. Co. v. Calhoun (D. C.) 287 Fed. 381; 
Atchison, T. & S. F. R. Co. v. Railroad Commission, 173 Cal. 
577, P.U.R.1917B, 336, 160 Pac. 828, 2 A.L.R. 975. 

A eareful study of the Eshleman Case, supra, supports the 
conclusions we have reached. For instance, at pages 677 and 678 
(137 Pace. 1133), the court said: 

“But, unless we have read the law to no purpose, the vitally 
essential principle limiting the exercise of the police power and 
distinguishing it from the exercise of the power of eminent do- 
main, is that private rights in the former case must, for the 
benefit of society, yield to reasonable regulations controlling the 
use of property, in the case of public utilities, within the use to 
which the property has been dedicated. The law has the power 
to regulate the use to increase efficiency and prevent abuses, and 
such regulations, though they involve an expenditure of money 
or a modification of the use, are regulations which the lawmaking 
power may impose by virtue of the very fact that the property 
has been dedicated to that public use. Therefore, it is that the 
decisions declare either that such a regulation is not a taking 
within the constitutional inhibition, or declare that the regula- 
tion being legal, the mere fact that the expenditure of money is 
involved in no sense amounts to a taking.” 

[3] Appellee is a publie service corporation, and is subject 
to publie regulation, and in the absence of constitutional or stat- 
utory requirement might not be required to make a physical 
connection with another company. But there is good authority 
for the position that, when such a physical connection has been 
voluntarily made, under fair and workable arrangement and 
guaranteed by contract and the continuous line has come to be 
patronized and established as a great publie convenience, such 
P.U.R.1928¢. 
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connection shall not in breach of the agreement be disconnect- 
ed by one of the parties. In such cases the public has an 
interest in the arrangement and its rights must be given due 
consideration. Clinton-Dunn Teleph. Co. v. Carolina Teleph. 
& Teleg. Co. 159 N. C. 9, 74S. E. 636. 

Rehearing denied. 


Dausman, J., absent. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


NEW YORK & NEW JERSEY WATER COMPANY et al. 
Vv. 
PASSAIC CONSOLIDATED WATER COMPANY. 
[No. 32.] 
(— N. J. L, —, 140 Atl. 781.) 


Procedure — Notice in proceedings before Commission, 

1. Water utilities may not stay an order of the Commission fixing 
water rates between wholesale and retail companies on the ground that 
legal and regular service of notice was not given where neither the act 
of the legislature creating the Commission nor the rules of the latter 
described how notice shall be given, and where actual and timely knowl- 
edge of the proceedings was had by all parties, p. 655. 

Procedure — Equity court — Necessity for notice. 

2. One cannot in an equity court, with knowledge of a fact, com- 
plain that notice was never served upon him, and, therefore, that he 
had taken no steps to assert his rights, p. 656. 

Procedure — Necessity for notice — Water utilities, 

3. Water companies having actual knowledge of the effect of the 
filing of new rates by a wholesale company and the ensuing proceeding 
before the Commission are presumed to know that preferential rates 
are illegal and will not be permitted after such proceedings to post- 
pone the effect of the order by a technical defense of lack of notice, 
although it be under a guise of an original bill in equity to enjoin 
the collection of the newly fixed rates, p. 656. 


[February 6, 1928.] 


Brit for injunction by retail water company to stay the col- 
lection of additional rates fixed by decision of Board of Public 
Utility Commission; bill dismissed; affirmed on appeal. 
P.U.R.1928C. 
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The following is the opinion of Vice Chancellor Bentley, in 
the court below: 

“On bill for injunction. The complainants are corporations, 
organized under the General Corporation Act of 1896 (Laws 
1896, p. 277, as amended), engaged in business of purveying 
water to their customers, some of whom are municipalities and 
some private corporations. Many years ago they entered into 
a contract with the East Jersey Water Company (since merged 
into the defendant Passaic Consolidated Water Company), 
whereby the latter became bound to supply them with a supply of 
water for resale to their customers. In consideration thereof, 
the complainants obligated themselves to pay to the East Jersey 
Water Company, for all water so taken, at the rate of $30 per 
million gallons as a flat rate, and, in addition thereto, one-half 
of the price in excess of $30 which might be charged each cus- 
tomer by the complainants. 

“In February, 1922, the East Jersey Water Company filed 
with the Board of Public Utility Commissioners a schedule of 
new rates, greatly in excess of the amounts which it had been 
been chargitig the complainants. Such proceedings were there- 
upon had before the Board that a flat rate of $78 was fixed by 
the Utility Commission. This determination was confirmed by 
the supreme court and the court of errors and appeals. 

“The complainants refusing to pay the defendant (which had 
then come into being), it, on or about June 1, 1925, caused a 
notice to be served upon the complainants threatening to turn off 
their supply of water unless they abided by the Utility Board’s 
decision within a period of thirty days. Thereupon this bill was 
filed, upon the ground that the complainants had no notice of 
the filing of the amended rates and consequently that the deter- 
mination of the state board was of no binding effect upon them. 
A preliminary injunction was allowed, and the matter was 
brought on for final hearing. 

“None of the questions dealt with in Bayonne v. Passaie Con- 
solidated Water Co. 98 N. J. Eq. 174, 130 Atl. 530, were raised 
in the present litigation. The sole question to be answered is, 
in the language of the brief filed on behalf of the complainants, 
‘whether the two complainant companies were bound by the find- 
P.U.R.1928C. 
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ing of the Utility Board in the proceedings before mentioned, 
and hence required to pay to the defendant herein the rate fixed, 
or $78.’ 

[1] “It is conceded by the defendant that no notice of the 
proceeding before the Utility Board was served upon the com- 
plainants in the manner required to bring a party defendant be- 
fore an ordinary court of justice. Notices were mailed to a 
large number of public officers, such as the mayors and legal 
representatives of the municipalities having any interest in the 
subject, but none were sent to the complainants. In addition 
thereto, public notice was given by advertisements in a large 
number of the leading newspapers in the district served by the 
East Jersey Water Company and the other component compa- 
nies that later became the defendant. I have not taken the 
trouble to verify the exact number of newspapers, but the ad- 
vertisements must have appeared in from twelve to fifteen such 
publications, and were in most, if not all, published several times. 
The position taken by the complainants is that such constructive 
notice is not sufficient. 

“Tt must be borne in mind that the Board of Public Utility 
Commissioners was created in the public interest to meet a need 
that was fast becoming vital in importance. The board cannot, 
in reason, be expected, in the transaction of its multitudinous 
affairs, to reach every last individual who may be affected by its 
ruling. It has said itself that it would be impracticable in most 
of the cases appearing before it to give special notice to every 
one to be affected. 

“Neither the act of the legislature creating the Utility Com- 
mission nor the rules adopted by that body pursuant to the act, 
describe how notice shall be given of proceedings before the 
Board. It is not like the Practice Act, for example, § 52 of 
which (3 C. S. p. 4067) provides that in personal actions com- 
menced by summons a copy thereof shall be served on the de- 
fendant in person at least two days before its return, or left at 
his usual place of abode at least six days before the return day. 
This creates a statutory rule of procedure that may not be dis- 
regarded by any other state agency. For the reason already ex- 
pressed, it would seem a dangerous thing to lay down the rule 
P.U.R.1928C. 
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sought to be declared, namely, that the notice referred to in the 
act and rule, means notice upon everybody who will be affected 
by the decision. A different determination might be reached if 
there was any proof to indicate that either the Board of Utility 
Commissioners or this defendant (or its predecessors) had fraud- 
ulently attempted to steal a march on the innocent complainants. 
Can there be the slightest question in any one’s mind that the 
publication of the notice in this case came to the attention of the 
officers and agents of the complainants? Certainly there can 
be none in the mind of any reasonable man, and especially in 
view of the letter about to be mentioned. 

“There was marked in evidence a letter, under date of Feb- 
ruary 9, 1922, mailed (immediately after the filing of the new 
rates) by the vice president of the East Jersey Water Company 
to the complainants, inclosing a notice of the filing of the amend- 
ed rates. The position taken by the complainants is that this 
is not the notice required by the act creating the Public Utility 
Commission (Laws 1911, Chap. 195, as amended). The act 
provides that hearings shall be conducted in accordance with 
rules to be adopted by the Board, and the third rule adopted by 
the Board in 1922 was as follows: ‘Notice of hearing will be 
given by the secretary to parties to proceedings before the Board. 
. . a 

[2, 3] “Taking this language at its face value, and assuming 
for the purpose of this discussion, that the complainants cannot 
be bound by any proceeding and adjudication of which it did 
not have notiee, how can it complain that the notice it received 
emanated, not from the secretary of the Board but from the 
very utility that supplied it with water for sale to its customers ? 
One cannot, in this court, with knowledge of a fact, complain 
that notice was never served upon him, and, therefore, that he 
had taken no steps to assert or protect his right and expect as- 
sistance. Pom. Eq. Jurisp. § 592. The complainants knew the 
effect of the filing of the new rates by the East Jersey Water 
Company, and they knew that the proceedings before the Board 
would have an effect upon the public, and they must be assumed 
to have known then, and to know now, that any preferential rate 
in their respective favors would injuriously affect a large number 
P.U.R.1928C. 





XUb 





XUM 


NEW YORK & N. J. W. CO. v. PASSAIC CONSOL. W. CO. 657 


of the public, and, therefore, would be illegal. Under these cir- 
cumstances, it would be ridiculous to say that they should be 
permitted to reap the benefits of their plan to sit by until a com- 
plicated proceeding had been consummated, and then put off 
the evil day by attempting to interpose between them and the 
effect of the order this very harsh and technical defense, although 
under the guise of an origina! bill. 

“The bill should be dismissed, but with the same provisions 
contained in the last paragraph of the opinion in the Bayonne 


2? 


case. 


Appearances: McCarter & English, of Newark, for appel- 
lants; Lindabury, Depue & Faulks, of Newark, for respondent. 


Per Curiam: The decree appealed from will be affirmed for 
the reasons stated in the opinion filed in the court below by Vice 
Chancellor Bentley. 

For affirmance: The Chief Justice, Justices Trenchard, Par- 
ker, Minturn, Kalisch, Black, Katzenbach, Campbell, and Lloyd, 
and Judges White, Van Buskirk, McGlennon, Kays, Hetfield, 
and Dear. 

For reversal: None. 





NEW JERSEY SUPREME COURT. 


PLAINFIELD-UNION WATER COMPANY 


Vv. 
BOARD OF PUBLIC UTILITY COMMISSIONERS OF 
NEW JERSEY. 
[Nos. 226, 227.] 
(— N. J. L. —, 140 Atl. 785.) 


Appeal and review — Conclusiveness of Commission findings. 

1. The appellate court will not reverse findings of the Commis- 

sion where there is evidence to support them, p. 659. 
Appeal and review — Certiorari — Time limitation. 

2. A utility cannot attack by certiorari proceedings an order of 
the Commission regulating rates in which it has acquiesced for two 
years, where the public utility statute specifically provides that such 
remedy is available only within thirty days after the order, p. 659. 

P.U.R1928C. 42 
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Appeal and review — Time limitation — Acquiescence of order. 

3. The failure of a water utility to contest or appeal from an order 
of the Board to deduct from customers’ bills, sums for inadequate 
service, and a compliance therewith for two years, was held to be an 
acquiescence, and a motion thereafter to recoup such amount was 
properly refused, p. 659. 

Valuation — Overhead expenses — Charges to expense account. 

4. The percentage allowance for overhead expenditures for plant 
additions was held to be properly refused where there was evidence 
that the expenses thus incurred were already charged and paid out of 
the expense account, p. 660. 

Valuation — Going value — Plant in operation, 

5. A ruling of the Board that a claim of 10 per cent for going 
value of utility property should not be allowed where the plant was in 
operation at the time the capital expenditures were being made was 
sustained, p. 660. 

Return — Operating expenses — Amortization — Interest. 

6. A claim for interest on the amortization of the difference be- 
tween the rates established and the rates in effect at the commencement 
of proceedings was held to be properly disallowed, p. 660. 


Valuation — Overhead expenses — Lack of courts’ figures. 

Statement that a percentage allowance for overhead expenses in- 
curred in plant additions is proper where a valuation is being made 
ab initio and without data as to the actual expenditure at the time 
of plant installation, p. 660. 


{March 3, 1928.] 


Crerriorari to review an order of the Board of Publie Utility 
Commissioners refusing to permit a water utility to amortize al- 
leged deficits; order of Commission affirmed. 

Argued May term, 1927, before Trenchard, Kalisch, and Kat- 
zenbach, JJ. 

Appearances: Frank Bergen and Robert H. McCarter, both 
of Newark, for prosecutor; Thomas Brown, of Perth Amboy, for 
respondent Board of Public Utility Commissioners of New Jer- 
sey; William Newcorn, of Plainfield, for intervening respondent, 
inhabitants of city of Plainfield. 


Per Curiam: This case is before us upon a writ of certiorari 
allowed to review an order of the Board of Public Utility Com- 
missioners dated August 26, 1926, P.U.R.1927A, 122. In the 
order the Board dismissed a petition of the prosecutor, Plainfield- 
Union Water Company, by which the petitioner sought to amor- 
P.U.R.1928C. 
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tize deficits in earnings for the years 1924 and 1925 and rate 
case expenses by an increase in rates over a two-year period com- 
mencing October 1, 1926. The amount sought to be recouped 
by the prosecutor was $205,961.63. The Board allowed the 
utility in the order to recoup $91,189. Of this sum $35,691 
were for the expenses of the rate case, and the balance was for 
the deficits below a reasonable return during the years 1924 and 
1925. 

[1] The record, which is voluminous and includes depositions 
taken under the writ, presents from the standpoint of the prose- 
cutor a tale of the woes of a water utility, brought about by 
inadequate rates, an unfair valuation of the property devoted 
to public use, a lessened supply of water due to drought, quo 
warranto proceedings, inability to attract capital because of the 
attack on its charter in the quo warranto action, and insufficient 
income from invested capital. Many of the matters mentioned 
in the briefs filed in behalf of the prosecutor enlist to a degree 
cur sympathy, but the findings of fact made by the Board are 
based upon conflicting evidence. We cannot, therefore, reverse 
these findings; there being evidence to support them. 

[2, 3] The first ground of attack is leveled at the refusal of 
the Board to recoup a 10 per cent deduction upon bills which 
the Board ordered to be made for inadequate service. This de- 
duction was ordered in May, 1924 (P.U.R.1924D, 489). It 
was continued until the Board, by an order made June 10, 1926, 
directed the prosecutor to cease making the deduction because 
the service of the prosecutor had in the meantime become ade- 
quate. The prosecutor for two years had acquiesced in this order. 
The order for making the deduction was either good or bad at 
the time it was made. The remedy of the prosecutor, if it felt 
aggrieved, was to review it at the time it was made. The prose- 
cutor could not acquiesce in the decision of the Board and comply 
with the order and two years later attack it. The public utility 
statute (P. L. 1911, p. 388, § 38, as amended by P. L. 1918, 
p. 305) prescribes that a writ of certiorari shall be applied for 
within thirty days after the making of the order. A party ag- 
grieved cannot permit this period to expire and later seek a re- 
view of the subject-matter of the order by presenting a petition 
P.U.R.1928C. 
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for the allowance in future bills of the amount deducted for in- 
adequate service under the former order, and, if not granted, 
review the question by certiorari of the order based on the peti- 
tion for review. We think the refusal of the Board to allow the 
amounts deducted from customers’ bills for inadequate service 
to be recouped in the manner sought by the prosecutor proper. 

The prosecutor next contends that the order of May 22, 1924, 
supra, requiring the 10-per cent deduction from bills for inade- 
quate service, was made without notice to prosecutor and is void. 
This claim, in the first place, is not borne out by the record, and, 
in the second place, should have been made in a review of the 
order of May 22, 1924, supra, and not in a review of the order 
brought up in this proceeding. This also applies to the sixth 
reason, which is, that the prosecutor was not rendering inade- 
quate service at the time the order was made or subsequent 
thereto. 

[4, 5] The prosecutor also claims that it should be allowed 
in its capital investment 15 per cent of the amount added thereto 
during the years 1924 and 1925 for overhead expenditures. 
Where a valuation of the property of a utility is being made ab 
initio and without data as to the actual expenditure made at the 
time of plant installation, such an allowance is justified, but 
in the present case there was evidence that the overhead expendi- 
tures incurred in plant additions were charged in the expense 
account and paid out of the expense account. Under such evi- 
dence, we think the Board is correct in its refusal to again allow 
them arbitrarily and on a theoretical basis as a capital invest- 
ment. The same reasoning applies to the claim of 10 per cent 
for going value. The plant was in operation at the time the 
capital expenditures for 1924 and 1925 were being made. We 
cannot say the Board was wrong in arriving at the conclusion 
that this item should not be allowed. 

[6] A claim for interest on the amortization of the difference 
in rates was asked by the prosecutor and disallowed by the Board. 
We think this disallowance is supported by the case of Indiana 
Bell Teleph. Co. v. Public Service Commission (D. C.) 800 
Fed. 190, P.U.R.1925A, 363. 

The record contains a mass of figures with relation to the 
P.U.R.1928C. 
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amount which the prosecutor is entitled to recoup. The Board 
reviewed and considered these figures. There were discrepancies 
between the amounts the witnesses of the proscutor testified to 
and the amounts reported by the prosecutor to the Board in its 
reports. Our review ofthis testimony has brought us to the 
conclusion that we cannot say the result arrived at by the Board 
is unsupported by the evidence. The order of the Board will, 
therefore, not be disturbed. 

In this case a motion to strike out the testimony taken under 
the rule allowed in these proceedings was made. This question 
has been considered and disposed of in the case of Middlesex 
Water Co. v. Public Utility Comrs. — N. J. L. —, P.U.R. 
1928C, 589, 140 Atl. 256, which was argued before us on the 
same day as the case under consideration. The motion to strike 
out the testimony taken under the rule is denied, for the reasons 
expressed in the opinion in the case referred to. 

Th order under review is affirmed, with costs. 





CALIFORNIA RAILROAD COMMISSION, 


RE FONTANA DOMESTIC WATER COMPANY. 
[Decision No. 19305, Application No. 13508.] 


Service — Rules and regulations — Water — Intercorporate relations. 
1. Any agreement between purchasers of property and a real es- 
tate company placing restrictions or conditions on the right to receive 
utility service from a water utility having close intercorporate rela- 
tions with the realty company is not binding in any sense upon either 
the utility or the patrons except as might be specifically provided by 
the utility’s own effective rules and regulations for such service, p. 
666. 
Service — Duty to serve — Water utility. 

2. A public utility water system is required to make extensions 
of service to each and every bona fide applicant within its dedicated 
areas, upon compliance by such applicant with the terms and condi- 
tions of reasonable rules and regulations which have been accepted for 
filing or previously established by the Commission, p. 667. 

Reparation — Illegal service charge — Water utility. 

3. A charge for extension of service by a water utility which is not 
warranted by the rules on file with the Commission is illegal and should 
be refunded, p. 667. 

P.U.R.1928C. 
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Service — What constitutes extensions — Water utility. 

4. Transmission lines laid for the purpose of supplying subdivisions 
are not properly considered as extensions in so far as an individual 
application for service therefrom is concerned, and the applicant is not 
chargeable for any part of the installation costs thereof under the guise 
of an extension, p. 667. 

Service — Water — Cost of extensions. 

5. The subdivider of real estate should be required to pay for the 
full initial costs of piping the subdivision in connection with the ex- 
tension of water service by the utility, p. 668. 

Reparation — Illegal deposit charge — Water utility. 

6. Unwarranted deposit charges collected for service extensions not 
in conformity with rules and regulations of the utility covering such 
matters should be refunded to the consumers either in cash or by way 
of service, p. 670. 

Reparation — Procedure — Scope of proceedings — Water. 

7. A utility was not formerly ordered to refund charges found to 
have been illegally collected in proceedings started by the company it- 
self on interpretation of its own rules and practices, but jurisdiction 
was retained to enter such order if repayment was not made within a 
reasonable time, p. 671. 

[February 6, 1928.] 
AppiicaTion of water utility for a hearing upon its interpre- 
‘ @1..: ‘ . . 
tation and enforcement of rules and regulations and investigation 
of complaint; rules interpreted in accordance with opinion. 
Appearances: Leonard, Surr and Hellyer, by G. W. Hellver 
and F. A. Leonard, Jr., for applicant; Emory B. Tavlor, for cer- 


tain complainants. 


By the Commission: Fontana Domestie Water Company, a 
corporation, applicant in the above entitled proceeding, is en- 
gaged in the public utility business of supplying water for domes- 
tic and other purposes to consumers in and in the vicinity of 
the town of Fontana, San Bernardino county, California. The 
application alleges in effect that the territory which applicant 
has endeavored to serve is a rural community which, within more 
recent years, has greatly developed and increased in population ; 
that applicant has from time to time been extending its distribu- 
tion system to supply water to new consumers and that in making 
the necessary extensions to its distribution system various prob- 
lems have arisen as to the proper method of charging certain 
consumers for portions of the cost thereof not clearly provided 
P.U.R.1928C. 
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for in its rules and regulations governing such extensions. It 
is further alleged that several complaints have been made by 
consumers and applicants for water service as to the interpreta- 
tion placed by the company upon its rules and regulations in 
connection with the charges for extensions of service; where- 
fore, it is requested that the Commission investigate the condi- 
tions existing on the system and the complaints made by con- 
sumers and any persons whomsoever regarding the service of 
applicant and its interpretation and enforcement of its rules and 
regulations. 

A public hearing in this matter was held at Fontana after 
due notice thereof had been given so that all interested parties 
might appear and be heard. 

The Fontana Domestic Water Company, a corporation, was 
organized on or about the eighth day of March, 1923, by the 
Fontana Farms Company, a corporation engaged in the business 
of developing and selling for farming and residential purposes 
small parcels of land, in a total holding of about 17,000 acres 
which it owned or controlled. With the exception of qualifying 
shares for directors, the entire capital stock of the water com- 
pany is owned by the Fontana Farms Company. The Fontana 
Domestic Water Company was organized primarily to deliver 
water for domestic and, to a limited extent, also for irrigation 
purposes to the residents of the unincorporated town of Fontana 
and to the purchasers of property from the Fontana Farms 
Company. Prior to the organization of this water company, the 
district was served with water by a distributing system owned 
by Fontana Farms Company and operated under lease by the 
Rialto Domestic Water Company. The lease expired in 1923 
after which the properties reverted to the Fontana Farms Com- 
pany which continued to supply water through the system with- 
out charge until a certificate of public convenience and necessity 
was granted to the Fontana Domestic Water Company by this 
Commission in its Decision No, 13268, dated March 14, 1924. 
Subsequent thereto, the company submitted to the Railroad Com- 
mission rates and also rules and regulations governing the rela- 
tions of the utility with its consumers, which were accepted for 


filing on the 26th day of April, 1924. These rules so filed con- 
P.U.R.1928C. 
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tained the following rule governing main extensions, which rule 
was in effect until amended in 1926. 
No. 20—Water Main Extensions. 

The company will extend its water distribution main to new 
consumers at its own expense when the total length of main 
required is not in excess of 150 feet per consumer. 

If the total length of main required is in excess of 150 feet 
per consumer, the consumer or consumers to be served will be 


required to advance that portion of the cost of such extension , 


over and above the cost of the equivalent of 150 feet of main 
per consumer, and the money so advanced will be refunded in 
amounts equal to the cost of a 150-foot extension such as would 
normally be made free for each additional consumer whose serv- 
ice shall be taken off the first extension within a period of ten 
years for bona fide applicants from the making of the first exten- 
sion, but in no ease shall the refund exceed the original deposit. 

Water main extensions may be made by special arrangement 
under the guarantee of definite minimum payments and upon 
private property under good and sufficient rights of way sub- 
ject to the general rules and regulations of the Railroad Com- 
mission of the state of California in the territory where that 
Commission has jurisdiction. 

An amendment to the rules and regulations was accepted for 
filing on April 15, 1926, wherein the above Rule No. 20 was 
amended and modified as follows: 


No. 20—Water Main Extensions. 

(A) To Individual Consumers. 

First: The company will extend its water distribution mains 
to new consumers at its own expense when the total length of 
main required to connect to the nearest existing main of adequate 
capacity is not in excess of one hundred fifty feet per consumer. 

Second: If the total length of main required is in excess of 
one hundred fifty feet per consumer, the consumers to be served 
will each be required to advance his pro rata share of the cost 
of such extension less the cost of the equivalent of one hundred 
fifty feet of main for each such pro rata share, and the money 


so advanced will be refunded to them out of similar advances 
P.U.R.1928C. 
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to be paid by future consumers connected to such extension, pro- 
vided that no refunds shall be made to consumers already served 
after ten years from the date of the completion of any such 
extension. 

(B) To Subdivisions. 

The regulations given under section A of this paragraph No. 
20 shall govern in the case of extensions to subdivisions as well 
as to individual consumers, with the following exceptions: 

First: All extensions within the limits of the subdivision it- 
self shall be paid for by the promoter or subdivider thereof, the 
actual work of laying such extensions to be done by the company 
or by a contractor acceptable to it and the size and quality of 
the pipe used to be acceptable to the company, and the money 
so paid to be refunded by the payment by the company of the 
equivalent of the cost of one hundred and fifty feet of main for 
each bona fide consumer connected thereto within ten years from 
the date of completion of such extension. 

Second: For such extensions as may be necessary to connect 
the nearest existing main carrying an adequate supply of water 
to the nearest point of a subdivision, the promoter or subdivider 
shall be required to advance the total cost of same and the money 
so paid shall be refunded to the subdivider out of payments to 
be made by future consumers connected to such main in the 
same manner as provided for individual consumers under sub- 
head “‘A” above. 

From the evidence, it appears that the area which the Fontana 
Domestic Water Company now serves and has undertaken to 
serve covers several square miles and is only sparsely settled. 
Most of the consumers reside on lots or parcels of land contain- 
ing originally five, ten, or twenty acres. Many of these tracts 
have since been cut up by the owners into smaller holdings. The 
result has been that the utility has been forced to install long 
sections of mains to serve a comparatively few consumers. In 
order to provide domestic water service to purchasers of its lots, 
the Fontana Farms Company, through the so-called “gentlemen’s 
agreement” only, agreed to provide domestic service to any pur- 
chasers in the first section marketed for the payment of $150 
without refund privileges. However, in the subsequent market- 
P.U.R.1928C. 
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ing of other sections, the Fontana Farms Company made no such 
representations as to additional costs to be incurred by the pur- 
chaser for the extension of domestic water service. As ex- 
plained by the company’s officials, the reason for this difference 
was that in marketing the original section no part of the water 
development and installation costs was charged up against the 
land, so that, in order to provide a water system to serve the 
widely seattered purchasers, it was considered necessary that 
the Fontana Farms Company receive some reimbursement for 
the cost incurred therefor but, however, in the case of more re- 
cent sections, the difficulties encountered through the charge of 
$150 for water service were eliminated by absorbing the water 
development costs in the purchase price of the land. 

[1] By reason of the fact that the officials of the Fontana 
Farms Company and the Fontana Domestic Water Company to 
all practical purposes are identical and that the offices of the 
wo companies are in the same building, confusion and misun- 
derstanding naturally and inevitably have resulted when pros- 
pective consumers have applied for water service. A great ma- 
jority of the applicants for water service have been told that, 
before service would be rendered, it would be necessary to pay 
the sum of $150. Other consumers, served by the same system 
and residing in the tracts where no charge was required by the 
l‘ontana Farms Company for water main extensions, have been 
supplied without the payment of any amounts to either the Fon- 
tana Farms Company or the water company. In other instances, 
charges have been required ranging from a few dollars to over 
a hundred dollars. Naturally, this discrimination has creat- 
ed a great amount of dissatisfaction among the water users who 
in the past have been, and the applicants who even now are, 
required to pay the sum of $150, or some other amount, 
for service. The entire difficulty has been caused by the im- 
proper and unnecessary intermingling of the real estate opera- 
tions of the Fontana Farms Company with the business of the 
public utility water system, resulting in the inability of the 
public utility patrons to learn of their full rights to water under 
the utility. In so far as this Commission is concerned, any ar- 
rangements entered into by and between purchasers of property 
P.U.R.1928C. 
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and the Fontana Farms Company, placing restrictions or condi- 
tions on the right to receive public utility water service from 
the Fontana Domestic Water Company other than such require- 
ments as provided in the company’s rules and regulations, are 
in no manner whatsoever binding upon the utility, nor would 
such arrangements preclude any of its patrons from receiving 
service under its effective rules. 

[2] This Commission requires all public utility water systems 
to make extensions of service to each and every bona fide appli- 
cant therefor within their dedicated areas, upon compliance by 
such applicant with the terms and conditions of reasonable rules 
and regulations which have been accepted for filing or estab- 
lished heretofore by this Commission. These rules now on file, 
as well as the rules heretofore in effect, contain no reference 
whatsoever to the requirement of the payment of $150 without 
refund privileges, or any other sum, as a condition to the ren- 
dering of service but do specifically require the Fontana Domes- 
tic Water Company to extend its mains 150 feet at its own ex- 
pense to serve each bona fide applicant, the cost of any extension 
in excess thereof to be paid by the applicant subject to refund 
as provided in said rules. All charges, if any, other than the 
above, made by this water company as a condition precedent to 
the extensions of water service since the granting to this company 
of its certificate of public convenience and necessity, to wit, 
March 14, 1924, are irregular and improper and should be re- 
turned. 

[3, 4] Attention is called to the fact that the original Ex- 
tension Rule No. 20 did not give this utility the right to charge 
a new consumer for any part of the costs of a main extension 
then installed and for which the cost thereof had already been 
deposited by some other consumer or consumers. Such right did 
not become effective until the modified rule was filed on April 
15, 1926. It follows, therefore, that any charges made against 
consumers prior to April 15, 1926, for main extensions already 
in place and for which deposit had already been made are il- 
legal and should be refunded. This utility has fallen into the 
error of designating as an extension practically every distribu- 
tion main relocation and replacement and also has so classified 
P.U.R.1928C. 
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transmission mains installed to supply old territory, in whole or 
in part. Applicants for service from such mains are not charge- 
able for any part of the installation costs thereof under the guise 
of an extension. Obviously, transmission lines laid for the pur- 
pose of supplying subdivisions are not properly considered as ex- 
tensions in so far as individual application for service therefrom 
is concerned. The absurdity of a contrary conclusion is well 
illustrated in the instance where the company, in classifying as 
an extension the so-called Base Line transmission main laid at 
a cost of several thousand dollars to serve a newly subdivided 
tract owned by the Fontana Farms Company, could, under such 
interpretation, charge a single applicant for service from this 
line one-half of the entire cost thereof. 

While the officials of the Fontana Farms Company have alleged 
that the charge of $150, as collected from certain consumers for 
the extension of domestic water service, has been made by the 
Fontana Farms Company itself and was not made by, or in 
any way connected with the utility, nevertheless, the community 
of interests between the water company and the Fontana Farms 
Company has been, and now is, such as to place applicants for 
water service in a position where they have been, and now are, 
unable to find out just what their legal rights to public utility wa- 
ter service are, or to take advantage of them. However, the evi- 
dence conclusively shows that no efforts whatsoever were made 
by any of the officials or representatives of either the Fontana 
Farms Company or the utility to explain to the applicants for 
water service their rights under the utility’s rules and regula- 
tions, which information such applicants in all fairness were 
entitled to in a situation so clouded by the unnecessary inter- 
mingling of divergent interests. As a matter of fact, the offer 
of the Fontana Farms Company to pay for the extension of water 
service to any purchaser of property within certain of its tracts 
for an expenditure of $150 has enabled a great number of con- 
sumers to obtain domestic water service which under existing 
rules of the public utility would be wholly unremunerative to 
the utility and economically impossible for the consumers by 
reason of excessive cost. 

[5] In all cases in connection with the extension of water 
P.U.R.1928C. 
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service by the utility to tracts of land to be subdivided and placed 
upon the market by the Fontana Farms Company or any other 
concern, the subdivider should be required to pay for the full ini- 
tial costs of the piping of the subdivision, as provided in section 
(B) of Rule No. 20. Under this rule, the subdivider is substitut- 
ed for the individual consumer and upon the piping of the tract 
no charge thereafter may be assessed against any of the consum- 
ers in the subdivision for any part of the costs properly charge- 
able to the subdivider. From the evidence, it appears that in 
piping new projects of the Fontana Farms Company this concern 
has not been reqquired to pay for the installation costs as would 
be required from any outside operator, firm, or individual, but, 
in certain cases, these subdivisions have been treated in the same 
manner as a regular main extension wherein the consumers them- 
selves are required to pay the costs or portions thereof. The 
piping of subdivisions is an entirely different matter from the 
extension of mains for individual consumers and failure of a 
utility to recognize this fundamental distinction is bound to re- 
sult in confusion. 

Paragraph (A)—Second—of Rule No. 20, “Water Main Ex- 
tensions,” providing for the refunding to the original depositor or 
depositors from moneys to be obtained through similar deposits 
to be charged against future consumers connected to the same ex- 
tension has in this case, as in most others in the past, resulted in 
great confusion and in a multiplicity of charges and accounts 
made necessary to handle such a transaction. Although this rule 
is unquestionably fair to all parties concerned and is primarily 
intended to eliminate the disadvantage resulting from the prac- 
tice of requiring one consumer to stand the entire cost of an ex- 
tension while permitting subsequent consumers to obtain service 
from the same line without paying any part of the cost thereof, 
yet, so great are the complications which have resulted in the 
application of this rule in the present instance, that we believe 
it should be modified and amended so that subsequent consum- 
ers coming on a main extension, the initial cost of which has al- 
ready been advanced by one consumer, or by two or more con- 
sumers where joint application has been made, may not be re- 
quired to make any deposit for service and the original depositox 
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or depositors may receive reimbursement upon the basis of the 
eost of 150 feet of such original main extension for each new 
consumer connected thereto. This will eliminate the serious 
difficulties now experienced from charging new consumers with 
varying portions of the costs of main extensions heretofore made. 
In this connection, we wish to recommend to this company that, 


in view of the past misunderstandings, the company place in 


effect at once the new extension rule as set out in the following 
order as to those extensions made under the modified rule of 


April 15, 1926. The company can well afford to stand the small 


expense involved in return for the restoration of harmony and 
better public relationship which will result, together with the 
benefits accruing from the immediate simplifying of the entire 
extension difficulties. 

[6] In connection with those consumers who, subsequent to 
March 14, 1924, have been required to pay the sum of $150, or 
any other amounts, to the Fontana Farms Company, we suggest 
and recommend to this company that it return all such amounts 
to the depositors. The Commission is furthermore of the opin- 
ion that any deposits of $150, or any amounts other than such 
as are provided for in the rules and regulations of this utility 
as then in effect, which have been made by consumers to the 
Fontana Domestic Water Company subsequent to the granting 
of its certificate of publie convenience and necessity, to wit, 
March 14, 1924, are illegal and should be refunded by the water 
company to the consumers either in cash or by way of credit 
on the monthly bills of such consumers to the extent of 50 per 
cent of said bills until satisfied, it being understood that the 
present Rule No. 20, entitled “‘Water Main Extensions,” did not 
become effective until the 15th day of April, 1926. Hereafter, 
this utility shall extend service to all bona fide applicants strictly 
in conformance with its rules and regulations on file with this 
Commission and as modified by the order herein, irrespective 
of any contracts or agreements containing provisions contrary 
to said rules and regulations which may, or are alleged to have 
been entered into between the applicant for such service and any 
person, firm, or corporation other than this utility. It is further 
recommended that this utility either arrange to move its office to 
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some new location not occupied by any department of the Fon- 
tana Farms Company, or to identify the water company’s office 
by conspicuous signs or otherwise in order to make it apparent 
to all having dealings with the utility that such dealings are not 
being transacted with the Fontana Farms Company. Immedi- 
ate steps should be taken also by the utility to print and distrib- 
ute to all its consumers a complete and accurate copy of its rules 
and regulations as amended herein, and hereafter a copy of said 
rules should be presented to each applicant for water service at 
the time application is made. 

[7] In fairness to the Fontana Domestic Water Company 
and the Fontana Farms Company, it should be stated that this 
application was filed with this Commission by the water com- 
pany for the purpose of enabling the utility to interpret properly 
its rules and regulations and to remove any cause for complaint 
which certain of the consumers may now have, or have had in the 
past, over its requirements for the rendering of service. For 
obvious reasons, neither the Fontana Farms Company nor the 
Fontana Domestic Water Company will be specifically directed 
in this proceeding to make the refunds reeommended herein; 
however, in the event that such refunds should not be so made 
within a reasonable time, this Commission, in order to protect the 
rights of the consumers, will take the necessary measures to insure 
full compliance therewith. 


ORDER. 


Fontana Domestic Water Company, a corporation, having made 
application to this Commission for interpretation of its rules and 
regulations and for an investigation into conditions existing on 
the system resulting from certain practices heretofore indulged 
in concerning charges for the extension of water mains to new 
consumers, a public hearing having been held thereon, the mat- 
ter having been submitted and the Commission being now fully 
advised in the premises ; 

It is hereby ordered, that Rule No. 20, “Water Main Exten- 
sions,” be and it is hereby canceled and rescinded and, in place 
thereof, Fontana Domestic Water Company, a corporation, be 
and it is hereby directed to file with this Commission within 
P.U.R.1928C, 
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thirty days from the date of this order, the following rule and 
regulation covering water main extensions, effective as of the date 
of this order. [Rule No. 20 omitted. ] 





IDAHO PUBLIC UTILITIES COMMISSION, 


RE ALVIN DENMAN, Receiver of the East Idaho Gas Com- 
pany. 
[Case F-659, Order No. 1120.] 


Service — Discontinuance — Gas. 

1. No application to discontinue service of a public utility should 
be granted until all means of continuing the service have been ex- 
hausted, p. 673. 

Service — Discontinuance — Failure to ask for rate inorease — Gas. 

2. An application of a utility to discontinue service should be 
denied where no attempt has been made to secure increased rates if 
there is evidence that an increase is practical, p. 674. 

Rates — Gas — Quality as a consideration. : 

3. The quality of gas furnished is an element to be considered in 
establishing gas rates, p. 675. 

Rates — Gas — Service and minimum charges — Discount. 

4. A “ready-to-serve” charge of 75 cents a month was eliminated 
and a minimum charge not subject to discount, which carried with it a 
certain amount of service, was substituted in the schedule of a gas 
utility, p. 675. 

Rates — Reasonableness — Lack of intelligible accounts — Gas. 

5. A tentative and general increase of rates for a gas company 
applying for permission to discontinue service because of a failure to 
make operating expenses was ordered for the purpose of continuing 
service, where the records of the utility made it impossible to determine 
exactly what rates would produce revenues sufficient to justify such 
continuation, p. 675. 


[March 22, 1928.] 


AppiicaTion of a receiver for a gas company for authority to 
discontmue service; application denied and increased rates 
ordered. 

Appearances: Ralph Albaugh, Idaho Falls, representing the 
petitioner; W. P. Hanson, Idaho Falls, city attorney for Idaho 
Falls; J. E. McDonnell, Boise, auditor of the Public Utilities 
Commission. 
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By the Commission: On February 21, 1928, the application 
in the above entitled matter was filed with this Commission, and 
on said date this Commission issued Order No. 1116, setting the 
hearing at Idaho Falls, Idaho, at 10 o’clock A. M., March 6, 
1928. 

After due notice given this matter came on regularly for hear- 
ing in the district court room of the court house, Idaho Falls, 
Idaho, at 10 o’clock A. M., March 6, 1928. At said hearing 
the parties were represented as above set forth. Oral and doeu- 
mentary evidence was submitted on behalf of the applicant and 
the Public Utilities Commission of Idaho, and oral evidence by 
the patrons of said company. At the conclusion of the hearing 
the matter was taken under advisement by the Commission. 

Statement. 


The East Idaho Gas Company is a public utility corporation 
engaged in the business of manufacturing antl supplying gas for 
domestic and other purposes in the city of Idaho Falls, Idaho. 
The evidence shows that the gross revenues received by the com- 
pany for its service during the calendar year of 1927 was $11,- 
780.14, and that the total expenses of operation, including taxes, 
amounted to $13,630.07. 

It appears from the above that the operation of the plant does 
not yield sufficient revenues to pay operating expenses, taxes, 
depreciation, and a fair return on the value of the property 
used and useful in public service. At the present time the gas 
company has about two hundred consumers; these consumers 
have invested a considerable amount of money in devices and 
appliances for the using of the service and in pipes to conduct 
the service to the place of use. 

A few of the consumers of the company appeared at the hear- 
ing and testified. No particular complaint was made as to the 
source except that the gas gives off an abnoxious odor which re- 
sults in a lesser use of gas than would otherwise be consumed 
if the odor were eliminated. The evidence further shows that 
the city of Idaho Falls has made arrangements to have new ma- 
terial installed in the puritiers for the elimination of this odor, 
and that within a few days this will be done. 

[1] This application is for a discontinuance of the service. 
P.U.R.1928C. 43 
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This Commission in the past has had before it a number of cases 
involving petitions by public service companies to discontinue 
service. It has held in these cases that no application to dis- 
continue service should be granted until after all means of con- 
tinuing the service have been exhausted. The abandonment of 
service is regarded as a last resort and one which can be favored 
only when all efforts to continue have resulted in failure. The 
gas company has a large investment in the plant and equipment 
to manufacture and distribute the gas. The investment of both 
the consumers and the company will be practically lost if the 
application is granted and the service discontinued and the ga 
plant abandoned. 

[2] In the present matter no application to increase rates has 
been filed with the Commission, and it is the opinion of the Com- 
mission that the company has not exhausted all its means of main- 
taining the service. - There is sufficient evidence presented to show 
that if the service is to be continued, a rate increase must be 
granted. The applicant should have petitioned for a raise in 
rates and not having done so, this Commission will, under the 
evidence at*this time, deny the application for a discontinuance 
of service and establish rates that will be more nearly compen- 
satory for the gas furnished by the applicant. The consumers 
who testified at the hearing objected to the discontinuance of the 
service and expressed a willingness to pay a higher rate. 

On or about the 1st day of March, 1928, the applicant being 
without funds with which to purchase coal and to pay its em- 
ployees, the city of Idaho Falls took over temporarily the opera- 
tion of the gas plant, and is now operating the same, and has al- 
ready ordered the necessary new material to be installed in the 
purifiers for the elimination of the odor above referred to. 

The gas rates in effect at present at Idaho Falls, Idaho, by the 
East Idaho Gas Company are, as follows: 

“Ready to Serve” charge, 75 cents per month. 

The first 10,000 cubic feet, 90 cents per thousand cubic feet. 

The next 90,000 cubic feet, 65 cents per thousand cubic feet. 

All over 100,000 eubie feet, 50 cents per thousand cubic feet. 

A discount of 10 cents per thousand cubic feet is allowed on all 
bills paid within ten days from date of bill. 

P.U.R.1928C. 
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Quality of Gas. 


[3] The evidence shows that the heating quality of the gas 
served by the applicant is not up to the standard of what is 
served in other cities in which gas is used for cooking and other 
domestic purposes. In the establishment of rates the quality of 
gas furnished is an element to be considered. 


Rates. 


[4] An examination of the present rates under existing con- 
ditions and circumstances shows that they are unreasonably low 
and that an increase of rates is justified. The Commission is 
of the opinion that the “Ready to Serve” charge of 75 cents per 
month should be eliminated and that a minimum charge not sub- 
ject to discount should be provided which carriers with it a cer- 
tain amount of service. 

[5] It is impossible to determine from the evidence the actual 
cost to manufacture and distribute a thousand cubic feet of gas 
by this company. On account of the conditions existing because 
of the odor hereinbefore mentioned and the uncertainty of the 
continuing of the service, the utilization of the capacity of the 
plant has not been made. With improved conditions there is 
little doubt but that the consumption would be doubled. By 
increasing the consumption the cost of production would be re- 
duced from what it is at present. The method in which the 
books of the company have been kept and the company’s manner 
of collecting make it impossible to determine at this time exactly 
what rates would produce revenues sufficient to justify a con- 
tinuation of the service. 

Upon an examination of the quality of the gas served, the im- 
provements contemplated to eliminate the odor, and all other 
conditions and circumstances, the Commission finds: 

1. That the company not having exhausted every effort to 
continue service by an application for an increase in rates prior 
to making the pending application to discontinue service, said 
application should be denied. 

2. That the present existing rates, fares, tolls, rentals, charges, 
classifications, contracts, and practices of the East Idaho Gas 
Company for service in Idaho Falls, Idaho, are unjust and un- 
P.U.R.1928C. 
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reasonable, and the rates, fares, tolls, rentals, charges, classifica- 
tions, contracts, and practices, hereinafter set forth, for gas 
service in Idaho Falls, Idaho, served by the East Idaho Gas 
Company, are just and reasonable, and said just and reasonable 
rates, fares, tolls, rentals, charges, classifications, contracts, and 
practices are, as follows, to-wit: 
Net Rate: 

Minimum monthly bill—$1.50, which entitles consumer to use 
during such month 800 cubic feet of gas. 


$1.20 per thousand cubic feet for the next 1,200 cubic feet consumed per 


1.00 e, - cubic feet for the next 3,000 cubic feet consumed per 

-90 oa cubic feet for the next 5,000 cubic feet consumed per 

.70 e. .. cubic feet for the next 4,000 cubic feet consumed per 

60 per thomsen cubic feet for the next 36,000 cubic feet consumed per 

50 per thousand cubic feet for all over 50,000 cubic feet consumed per 
month. 


Gross Rate: 
The net rate, increased by 10 per cent constitutes the gross 


rate. 
Payment: 

The above net rate applies only when bills are paid on or be- 
fore ten days from date of bill. When not so paid the gross rate 


shall apply. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 





RE SELECTMEN OF TOWN OF WINCHESTER—EDI- 


SON ELECTRIC ILLUMINATING COMPANY. 
[D. P. U. 3071.] 


Commission — Power to approve acts of other governmental bodies 
— Transmission lines. 

1. The Commission may not approve the action of a board of select- 
men in 1927 revising the acts of a similar board in 1913 where the 
action does not purport to correct a mere clerical error in the records, 
but is to be construed as an attempted amendment to a grant of loca- 
tion for transmission lines by the tirst board, p. 682. 

-P.U.R.1928C. 
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Municipalities — Records of board of selectmen, 
2. The records of a former board of selectmen cannot be corrected 
by a succeeding board, no member of which was a member of the board 
whose records are sought to be corrected, p. 682. 


Electricity — Location of transmission lines — Change from pole to 
conduit. 

3. A board of selectmen has no authority under a law permitting 
it to direct an “alteration” in the location of wires or cables on an 
electric pole line to require a company to place the wires or cables 
in a new location granted for conduits, which location is a separate 
and distinct grant to that of the previous pole location, p. 682. 


Municipalities — Power to regulate electric transmission lines. 

4. A board of selectmen was held to have no authority to order the 
discontinuance of a transmission line maintained in accordance with a 
valid location on the ground set forth in a statute that it “incommodes 
the public” except as permitted under other provisions of the same act 
giving it power to regulate the use and maintenance of such lines to 
the extent of revocation where in its judgment public health, safety, 
convenience, and property are affected, p. 683. 


Electricity — Location of high voltage wires — Underground con- 
duits,. 

5. A board of selectmen is justified in requiring an electric com- 
pany to remove high voltage wires from an overhead pole line on ac- 
count of dangerous condition due to the narrowness of the street where 
the company already owns a conduit in the street which has vacant 
ducts sufficient to care for the wires, p. 684. 


Electricity — Location of high voltage wires — Underground con- 
duits. 

6. A board of selectmen is not justified in passing a townwide 
regulation generally requiring an electric company to remove all high 
voltage wires from overhead pole lines and place them in underground 
conduits where such wires may not be dangerous in some instances, 
such as on wide streets, p. 684. 


Municipalities — Preference between utilities — Location of electric 
and telephone wires. 

7. The fact that telephone wires cannot be maintained on an ex- 
isting electric pole line because of the presence of high voltage wires 
does not justify a board of selectmen in requiring the electric company 
to remove its wires and construct expensive conduits, which would thus 
be indirectly for the benefit of the telephone company where the exist- 
ing condition is not otherwise dangerous, p. 684. 

Commission — Power to restrict operation of ordinance. 

8. The Commission has no authority to restrict the operation of a 
regulation of board of selectmen invalid in its general application to a 
situation where it would be valid, and must, therefore, disapprove the 
ordinance as a whole, p. 684. 


[March 27, 1928.] 
P.U.R.1928C. 
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Petition of selectmen of a town for approval of regulations 
and restrictions affecting location of transmission lines within 


such town; disapproved. 


By the Commission: This is an application for the approval 
of regulations and restrictions voted by the selectmen of the 
town of Winchester as to transmission lines of the Edison Elec- 
tric Illuminating Company of Boston in the town of Winchester. 

At the hearing it appeared that in 1913 the Edison Electric 
Illuminating Company had pole locations for the transmission of 
electricity in Cambridge and Pond streets in Winchester. Upon 
the pole line in Pond street there were then maintained four 
15,000-volt circuits, two of which circuits were used for the 
transmission of electricity between Woburn and Lexington, and 
two others for the transmission of electricity between Woburn 
and Arlington, the two circuits transmitting electricity between 
Woburn and Lexington being supported on a pole line on Cam- 
bridge street running northwesterly from the corner of Pond 
street, while the other two circuits were carried on poles from the 
corner of Cambridge and Pond streets southwesterly on Cam- 
bridge street in the opposite direction. The Edison Electrie I]- 
luminating Company, seeking conduit locations for the high volt- 
age circuits between Arlington and Woburn, petitioned the select- 
men, on March 28, 1913, for conduit locations in said Cambridge 
street from the Arlington line to the corner of Cambridge and 
Pond street8, and on Pond street to the Woburn line. There- 
upon the selectmen, on April 28, 1913, granted the location 
prayed for, attaching thereto the following condition: 

“The foregoing permission is subject to the prompt removal 
of the existing high tension wires along said location. . . .” 

This was objected to by the company, and, after negotiations, 
the selectmen rescinded their order of April 28th and on May 
5, 1915, passed a new order granting the conduit location in 
Cambridge street only, subject to the following condition: 

“The foregoing permission is subject to the prompt removal 
of the wires now used for distributing purposes along said loca- 
tion, and to the condition that on and after January 1, 1914, 
P.U.R.1928C. 
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no overhead wires along this location shall be used for high 
voltage transmission purposes.” 

Thereupon the company filed a new petition for a conduit 
location on Pond street, the petition apparently being dated 
back to the date of the original petition, to wit, March 28, 1913. 
On May 26, 1913, the selectmen, by order, granted a location for 
a conduit on Pond street without any conditions respecting the 
renoval of overhead wires. The selectmen now contend that 
the condition as to removal of overhead wires contained in the 
order granting a location for a conduit in Cambridge street of 
May 5, 1913, was by inadvertence omitted from the order of 
May 26, 1913. On November 14, 1927, the board of selectmen 
adopted the following order: 

“Whereas upon petition of Edison Electric Illuminating Com- 
pany of Boston the board of selectmen by order made the 28th 
day of April, 1915, granted said company permission to construct 
and maintain underground conduits and manholes with the nec- 
essary wires and cables therein under the surface of Cambridge 
street between Pond street and the Winchester-Woburn line and 
Pond street between Cambridge street and the Winchester- 
Woburn line, upon the condition among others that ‘the fore 
going permission is subject to the prompt removal of the exist- 
ing high-tension wires along said location,’ and said order was 
returned by said company with the representation that the term 
‘high tension wires’ as used in said condition was incorrect in 
that all of their wires were high tension wires, and the request 
that the condition be changed to read substantially as follows: 
‘On and after January 1, 1914, this line will not be used for 
high voltage transmission purposes,’ and accordingly said order 
was rescinded and a new order was made the 5th day of May, 
1913, for the location of conduits in Cambridge street contain- 
ing the following condition: ‘The foregoing permission is sub- 
ject to the prompt removal of the wires now used for distributing 
purposes along said location and to the condition that on and 
aiter January 1, 1914, no overhead wires along this location 
shall be used for high voltage transmission purposes,’ and the 
issuing of the order granting permission for the location of con- 
P.U.R.1928C, 
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duits in Pond street having been deferred pending consideration 
of certain questions with reference to the disturbance of the 
macadamized surface of the road, the order was made the 19th 
day of May, 1913, but through inadvertence and error the con- 
dition above referred to was omitted therefrom, 

Now therefore for the purpose of revising the doings of this 
board and of correcting the manifest error therein, 

It is hereby ordered that the said order of the board of select- 
men made the 26th day of May, 1913, granting permission to 
the Edison Electric Hluminating Company of Boston to con- 
struct and maintain underground conduits and manholes under 
the surface of Pond street, be and it is hereby amended by in- 
serting at the end thereof the following: ‘The foregoing permis- 
sion is subject to the prompt removal of the wires now used for 
distributing purposes along said location and to the condition 
that on and after January 1, 1914, no overhead wires along this 
location shall be used for high voltage transmission purposes,’ 

And whereas after the installation of the conduits in Pond 
street so authorized the lines of said company used for high volt- 
age transmission purposes were removed but thereafter certain 
other lines so used were placed upon the poles in said Pond 
street and are now carried thereon, to wit two 3-wire 15,000 volt 
transmission lines, 

And it is hereby ordered in accordance with the foregoing 
condition that all wires of the Edison Electric Illuminating Com- 
pany used for high voltage transmission be removed from the 
poles on Pond street forthwith, 

And whereas at its meeting held the 16th day of May, 1927, 
efter notice thereof to the Edison Electric Illuminating Com- 
pany of Boston and giving said company or its agents an op- 
portunity to be heard thereat, at which meeting the agent or 
agents of the company were present and were heard, the board 
of selectmen considered whether an alteration should be directed 
in the location of the lines and conduits on Pond street for the 
transmission of electricity theretofore granted to said company 
by requiring that the lines on said street used for transmission 
or distribution which carry in excess of 4600 volts be removed 
from the poles upon which they were then carried and carried 
P.U.R.1928C. 
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in the existing conduits, or, if they were not adequate, in other 
conduits to be installed by said company, 

It is now ordered that an alteration be and hereby is directed 
in the location of poles and conduits and the height of the wires 
of said company in said Pond street, to wit: By removing all 
wires of said company used for the transmission of electricity 
for lighting, heating or power, operating at a potential greater 
than 4600 volts between phases or above ground, from the poles 
on Pond street and placing the same, or such of them as said 
company may desire to retain and maintain in the existing con- 
duits in said Pond street, or, if said conduits are not adequate, 
in an additional conduit or conduits to be there constructed by 
said company. 

It is further ordered pursuant to the provisions of § 21 of 
Chap. 166 of the General Laws, and we hereby direct that all 
wires of said company, on Pond street, operating at a potential 
greater than 4600 volts between phases or above ground be re- 
moved from the poles on Pond street for the reason that the 
same may incommode the public use of said street. 

And whereas the maintenance above ground of wires of high 
voltage used for the transmission or distribution of electricity 
may affect the health, safety, convenience, or property of the in- 
habitants of the town of Winchester, we do hereby, under the 
provisions of § 75 of Chap. 164 of the General Laws regulate, 
restrict, and control the acts and doings of the Edison Electric 
Illuminating Company of Boston by directing that said company 
shall not maintain upon any poles or upon or above the surface 
of the earth within the town of Winchester any wires, cables, 
apparatus, or equipment for the transmission or distribution of 
electricit® for lighting, heating, or power or for any other pur- 
pose, operating at a potential greater than 4600 volts between 
phases or above ground, 

And it is further ordered that the foregoing orders be submit- 
ted to the Department of Public Utilities for its approval of such 
of them as may require its approval.” 

Section 27 of Chap. 166 of the General Laws reads as fol- 
lows: 

“No ordinance or regulation of a city or town, or regulation 
P.U.R.1928C. 
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or restriction imposed in a grant of location, affecting the erec- 
tion, maintenance or operation of a line for the transmission of 
electricity for light, heat, or power extending or intended to 
extend from some point in one city or town through or to some 
point in another city or town, shall take effect until approved 
by the Department of Public Utilities.” 

We think it obvious that the jurisdiction of this Department 
is confined to the approval or disapproval of an ordinance or 
regulation of a city or town, or a regulation or restriction im- 
posed in a grant of location affecting a transmission line extend- 
ing or intended to extend from some point in one city or town 
through or to some point in another city or town. 

[1, 2] The lines in question extend from a point in one 
town to a point in another, and thus the question presented is 
whether we can approve of the action of the board of selectmen 
on the ground (1) that it deals with a regulation or restriction 
imposed in a grant of location, or (2) that it contains an ordi- 
nance or regulation of the town affecting the transmission line. 

We are of the opinion that we are not authorized to approve 
the action of the board of selectmen wherein they purport to 
revise the doings of the board of selectmen of the year 1913. 
In our judgment the first order adopted by the selectmen does 
not purport to correct a clerical error in the records, but is to 
be construed as an attempted amendment to the grant of the 
location. So construed we do not think it can be sustained under 
the authority of § 22 of Chap. 166 of the General Laws. If the 
language used were designed to correct a clerical error, neverthe- 
less we do not think it would have that effect. The original 
erant was made in 1913. Numerous boards of selectmen have 
come and gone since that time, and we are of the opifiion that 
the records of a former board of selectmen cannot be corrected 
by a succeeding board, no member of which was a member of the 
board whose records it is sought to correct. 

[3] The sole remaining question is as to whether we properly 
can approve any portion of the action of the board on the ground 
that it established an ordinance or regulation of the town affect- 
ing a transmission line. The authority to make such an ordi- 


nance or regulation is dependent upon the construction of §§ 21 
P.U.R.1928C. 
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and 22 of Chap. 166, and § 75 of Chap. 164 of the General 
Laws. We are of the opinion that the board of selectmen derived 
no authority to pass ordinances or regulations such as are con- 
tained in its order by the provisions of said § 22. This section 
provides that the selectmen may after the erection or construction 
of a transmission line, direct an alteration in the location of the 
poles, piers, abutments, or conduits, or in the height of the wires 
or cables. The action of the selectmen in no way directs an 
alteration in the location of the poles, piers, abutments, or con- 
duits, or in the height of the wires or cables, as applied to the 
location granted for this pole line. It in effect seeks to revoke 
the authority of the company to maintain its wires and cables 
on locations heretofore granted, and to require the company to 
place the wires or cables in a location granted for conduits, which 
location was granted as a separate and distinct location to that 
of the pole location. 

Section 21 of Chap. 166 requires that the company shall main- 
tain its transmission lines in such a manner as not to incommode 
the public use of public ways or to endanger or interrupt naviga- 
tion, and § 75 of Chap. 164 provides that the selectmen may 
regulate, restrict, and control all acts and doings of the company 
which may in any manner affect the health, safety, convenience, 
or property of the inhabitants of the town. The provisions of 
§ 21 were first passed in. 1849, and applied originally to tele- 
graph companies, and the provisions of said § 75 were originally 
passed in 1855, applying to gas companies, and later in 1887 
were extended to apply to electric companies. 

[4] We are of the opinion that the selectmen, under the pro- 
visions of § 21, are given no authority to order the discontinu- 
ance of a transmission line maintained in accordance with a 
valid location on the ground that it incommodes the public use 
of the public ways, except as may be authorized by other pro- 
visions of statute, and that the selectmen must rely upon the 
provisions of § 75 of said Chap. 164 for such authority as they 
may have in the premises. The provisions of § 75 are very 
broad in their scope, and we see no reason why they should be 
limited in their application. We are of the opinion that the 


selectmen, under this section, have the power to regulate, re- 
P.U.R.1928C, 
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strict, and control the use and maintenance of transmission lines 
to the extent even of revoking a location where, acting in good 
faith and upon adequate grounds, they are of the opinion that 
the health, safety, convenience, or property of the inhabitants of 
that town are affected. Such regulation and control, so far as 
the lines in question are concerned, are subject to the approval 
of this Department under the provisions of § 27 of Chap. 166. 

[5-7] It appeared at the hearing that the action of the select- 
men was based on the ground that the high voltage wires on 
the existing pole line in Pond street are dangerous to the public 
because of the narrowness of the street and the proximity of the 
line to houses on the street. It was suggested by counsel for 
the company that the real reason of the action of the selectmen 
was a desire to use this pole line for telephone wires jointly with 
the electric wires, and there was some suggestion that telephone 
wires cannot be maintained successfully or safely on a pole line 
together with the high voltage wires. If so we cannot say that 
this is an inadequate reason. There is at present in Pond street 
a conduit owned by the company in which there are two vacant 
duets adequate to care for the high voltage wires. On the facts, 
we are of the opinion that the selectmen were justified in their 
action, in so far as the line in Pond street is concerned. As to 
the line in Cambridge street, we are of the opinion that they 
were not justified. Cambridge street is a wide street in which 
the maintenance of the high voltage wires or poles presents no 
serious problem. If telephone wires cannot be maintained on 
the existing pole line, there is no difficulty in the construction 
of conduits or of another pole line for the maintenance of tele- 
phone wires. To require the electric company to remove its 
high voltage wires from the pole line so that telephone wires 
may be carried thereon would require the company to construct 
expensive conduits in effect for the benefit of the telephone 
company. Moreover, the regulation would prevent high voltage 
lines being maintained on poles in any part of the town. 

[8] Accordingly, we think that regulations confined to the 
maintenance of high voltage lines in Pond street might properly 
be approved if confined to that street. Our difficulty in approv- 
ing the regulation passed under the authority of § 75 of Chap. 
P.U.R.1928C. 
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164, however, is that this regulation is not confined to the line 
in Pond street but is general in application and applies to ail 
lines which the company has in the town. If approved by this 
Department it would apply not only to the line in Pond street 
but also to the line in Cambridge street. We doubt our authority 
to restrict its application to Pond street. Accordingly, it is 

Ordered, that the ordinances and regulations applying to 
transmission lines of the Edison Electric Illuminating Company 
of Boston, passed by the selectmen of Winchester on November 
14, 1927, be and the same hereby are disapproved. 





MISSOURI PUBLIC SERVICE COMMISSION, 


V. E. KOCH AND H. KOST 


Vv. 


JOPLIN WATER WORKS COMPANY. 
[Case No. 5620.] 
Rates — Schedules — Binding effect on Commission. 

1. The Commission must be governed by a utility’s schedule of 
rates and the rules attached thereto and may not set them aside on 
individual complaint, without a hearing to modify them generally, p. 
692. 

Rates — Watcr — Paving construction. 

2. A paving company requiring water for temporary construction 
in different parts of the city and using it from the fire hydrants is 
not entitled to metered service under a rule providing that a consumer 
using water for any purpose shall have the right to require the water 
company to place a meter at its expense upon the service pipe and to 
pay at existing meter rates, where other rules specifically exempts from 
metering, water used for fire extinguishment as well as defining the 
location of service pipes and limiting the use of meters, p. 693. 

Service — Water — Paving construction, 

3. A paving company using water for temporary construction at 
the most convenient outlet along its route is not entitled to go into 
nearby premises and demand the right to place a meter upon an outlet 
in order to measure water used where a company rule forbids the lay- 
ing of service pipes over or through premises other than those supplied, 
p. 693. 

Service — Water — Use of fire hydrants. 

4. The use of fire hydrants in supplying water in large quantities 
for street improvements should not be prohibited in the interest of pub- 
lic policy, p. 694. 

P.U.R.1928C. 
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Rates — Water — Street paving. 

5. Fire hydrants are primarily for the purpose of protection against 
conflagration, but additional uses of water therefrom such as for the 
paving of streets do not take them from the rules governing their 
primary purpose, which specifically exempt the company from the obli- 
gation of installing a meter for water used for fire extinguishment, 
p- 694. 

{April 5, 1928.] 
Compiarint by paving construttion company against alleged 
excessive rate for water service by water utility; complaint dis- 


missed. 


Porter, Commissioner: 
Statement. 

This case is before the Commission upon the complaint of 
V. E. Koch and H. Kost, hereinafter called the complainants, 
against the Joplin Water Company of Joplin, Missouri, herein- 
after called the defendant. The case was formally heard before 
a member of the Commission in Joplin, Missouri, on the 10th 
day of January, 1928. R. A. Pearson of Joplin, Missouri, ap- 
peared for the complainants and A. H. Dickey of New York 
and Grayston & Grayston of Joplin, Missouri, for the defendant. 

The complaint alleges that the complainants, on their own be- 
half and in behalf of all others similarly situated, shows that 
they are engaged in the business of contractors for the building 
of roadways, sidewalks, curbs, and gutters in the city of Joplin, 
Missouri, and in the assisting of street improvements being reg- 
ularly extended and carried on in said city. The complaint 
further alleges that in the course of their construction work, large 
quantities of water are used; that the defendant furnishes water 
throughout said city for all purposes, including the water neces- 
sary to and used by the complainants in street improvement and 
construction work; that said water is so supplied, for the most 
part, through and from hydrants established on and along said 
city streets, by and with the consent and co-operation of the city 
in promoting such improvements; that the charges and rates of 
said water service of defendant, as appeared by schedule on file 
with this Commission, include both an annual assessed or flat 
rate and also a meter rate graduated and apportioned on the 
basis of amount used, which method of payment and use, wheth- 
P.U.R.1928C. 
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er the assessed or meter rate, is not limited or conditioned to 
any individual or class of consumers, but is the option and privi- 
lege of the consumer; that the assessed rate for furnishing water 
for said construction work, as aforesaid, is 9 cents per cubic 
yard for concrete, and that complainants, as well as all like con- 
tractors, are compelled to pay said assessed rate by said defend- 
ant; that though complainants have often requested to be served 
by defendant by the measured rate, as accorded all other consum- 
ers, yet defendant fails and refuses to permit complainants such 
service, and that said practice by defendant is discriminatory, 
unfair and unreasonable, and deprives them of the equal protec- 
tion and privilege of such meter service; and that complainants 
ask that the defendant be required by the Commission to render 
the like measure rate for its service in the construction work 
carried on by said complainants in said city of Joplin as by 
schedule provided for manufacturing and business purposes as 
distinguished from domestic use. 

The defendant, in its answer, admitted certain of the allega- 
tions. Said answer, however, alleges that the complainants are 
representatives of a very small class of consumers, who do not 
desire water for continuous use at a given place in the city of 
Joplin, but on the other hand demand and require service for 
short periods of time and desire the water to be delivered to 
them in a special and unusual manner at various places in the 
city of Joplin; that the class of service so demanded is entirely 
different from the class of service furnished to the general water 
consuming public in the city of Joplin, and the method of taking 
water requires special and unusual services to be rendered by the 
company from time to time; that the charge of 9 cents per cubic 
yard of concrete for water required in construction work is a 
schedule of rates provided for and now in effect in the city of 
Joplin, and that if the defendant be required to furnish water 
to complainants in a manner involving the attachment of a 
meter to a public fire hydrant, such service would be unjust, 
unfair, and unreasonable, and would be discriminatory as against 
the general water consumers in the city of Joplin, and such serv- 
ice would place upon the Joplin Waterworks Company a burden 
entirely disproportionate to the cost of rendering such service. 
P.U.R.1928C. 
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Facts. 


The general facts in this case are undisputed. The complain- 
ants are general contractors who have done more or less work 
in the city of Joplin in the laying of streets, pavements, curbs, 
and other work of like nature. This construction work has been 
in the main of concrete for which it is necessary that a fairly 
large amount of water shall be used. The water is used in mixing 
the cement and coarse aggregates going to form the concrete, in 
sprinkling the foundation ahead of the concrete, and in sprink- 
ling the concrete after same is laid. It has been the practice 
of the complainants, by and with the consent of the city of Jop- 
lin, to take water from the fire hydrants along the route or, in 
a case of laying sidewalks, from residences along the way, by 
and with the consent of the owners thereof. Some years back 
the contractors, at the alleged direction of the company, pur- 
chased meters of varying sizes to attach either to the fire hydrants 
or to the source of supply at the various private premises. For 
the last two years the defendant has discontinued this practice, 
and insists upon the payment of a flat rate which is based upon 
various units used in the various types of construction. 

The defendant, in its testimony, stated that the former prac- 
tice had given them more or less trouble. Without giving specific 
instances or the names of specific contractors, it was alleged that 
at times water had been taken without attaching the meters; 
that in some instances the meters had been attached backwards, 
thereby not registering the water flowing through; that in other 
instances in detaching the meter in the evening, said meters had 
been put away in a careless manner so that gravel and other 
foreign matter entered the meter causing it not to register; and 
that contractors had failed to place meters when attaching to 
outlets in houses which were on a flat rate base. 

The reasonableness of the rates per se was not questioned. 
Both, the complainants and the defendant, testified that they 
were basing their demands and denials on the rates and rules 
on file with the Commission, and the same were referred to and 
made a part of the evidence in this case. The defendant like 
P.U.R.1928C. 
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wise, referred to an ordinance of the city of Joplin, which reads 
as follows: 

“The company, on and after the effective date of this ordi- 
nance, shall furnish, install, maintain, and replace all new serv- 
ice, except special fire service connections, to the curb line of 
abutting property along the line of its mains, where water service 
is required for immediate and continuous use, at its own ex- 
pense.” 

The schedules and certain of the rules of the defendant on file 
with the Commission are as follows: 


Municipal Rates and Public Service. 


Fire Hydrants 
For the first 60 fire hydrants, each ............ --+-- $75.00 per annum 
For hydrants in excess of sixty, each ..........6.--. 22.50 “ 


All hydrant rentals are payable by the city of Joplin semi- 
annually, on the first of January and July, for the previous six 
months service. 

All hydrants including the hydrant branches are installed at 
the expense of the city and thereafter maintained by and at the 


expense of the water company. 
Meter Rates. 


Subject to the minimum monthly or quarterly charge, as here- 
inafter set out. (Hereinafter follows the various blocks and the 
charge per thousand gallons of each block.) 


Construction Purposes. 
Only one permit will be issued for each premise. 
No permit will be issued for less than seventy-five cents. 


Stone work, per Paved 2.06 cccccccevccccsccvececee 074 
TSO, BOE GD TORS og oo once ricetesccececictons 133 
Plastering, 100 equare yOrds ...'0.ciccccccccesces 404 
Concrete, per cubic yard .....ccccccccccccces eosee 09 


Rule 1. To obtain a connection with the distributing main of 
the water company, the owner of the premises must make written 
application at the office of the water company on forms prescribed 
P.U.R.1928C. 44 
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by it and state therein the location and character of the premises 
and fixtures and use for which the water service is desired. 

Rule 2. To obtain additional fixtures or additional uses of 
water, the owner must make written application at the office of 
the water company on forms prescribed by it and state therein 
the location and character of the premises and additional fixtures 
and uses desired. 

Rule 6. Any water consumer whether using water for domes- 
tic or any other purpose or purposes except for the extinguish- 
ment of fire, shall have the right to require the water company 
to place a meter at its expense upon the service pipe and to pay 
for water measured at the existing meter rates and the water 
company shall lave the right to place at its expense, a meter 
upon any service pipe, whether the service pipe be used to sup- 
ply water for domestic or any other purpose or purposes, and 
notwithstanding the fact that a specified or flat rate is provided, 
and to charge for water measured at the existing meter rates. 
Provided, that, where water is taken or supplied by measure- 
ment, same shall be taken or supplied subject to a minimum 
monthly or quarterly charge. 

In case of damage to meters, by reason of any act or omission 
of the consumer (such as damages occasioned by fire, frost, hot 
water, accident or misuse) the consumer shall pay to the water 
company the cost of its repair on presentation of bill therefor. 

Rule 7. Permits for temporary water service for construc- 
tion purposes when not metered may be issued on written appli- 
cation made at the office of the water company, stating the pur- 
poses for which the use of water service is desired, and upon 
payment in advance for such service. Permits for partial use 
of water on a premises for construction purposes will not be 
issued. Such permits allowing the use of water from adjoining 
premises are subject to the consent of the owner or occupant 
thereof. 

Water for construction purposes when taken by meter measure- 
ment will be furnished only after a suitable cash deposit has 
been made. The amount of the deposit depending upon the 
P.U.R.1928C. 
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size of the construction work contemplated. The deposit for 
water taken for construction purposes by meter measurement 
may be applied by the company to cover charges for water taken 
as shown by the meter readings or for damages to meters or 
other property owned by the company, the balance to be re- 
funded. In case the charge should exceed the deposit, the entire 
deposit shall be applied and the balance due must be paid im- 
mediately upon presentation of the bill and if such use has not 
been discontinued, the deposit must be renewed. 

Rule 8. All service pipes are to be run at right angles with 
the street mains and are to be furnished, installed, and main- 
tained by and at the expense of the property owner. No one 
other than an authorized employee will be permitted to make taps 
in the distributing mains of the water company for which a 
reasonable charge will be made. The title and ownership of the 
corporation cock, in the water main, shall remain in the water 
company. No service pipe will be allowed to be laid over or 
through a premises other than that to be supplied by such serv- 
ice, nor will any service pipe be permitted to be laid in a sewer 
trench or within eighteen inches longitudinally with such trench. 

There shall be installed in the service pipe, by and at the ex- 
pense of the property owner, at or near the curb line, a curb 
cock and box of design approved by the water company, also 
a stop and waste cock immediately inside of the building or 
foundation wall at or near the-place of entrance, so as to control 
all fixtures on the premises. No premises will be permitted to 
have more than one service pipe except in cases where private 
fire connections are installed as provided in Rule 5, hereof. 

Rule 12. A “Premises” as contemplated in these rules is a 
property which cannot be completely divided in its present utili- 
tarian condition through sale: i. e. 

(a) A building under one roof owned by one party and occu- 
pied as one business or residence, or 

(b) A combination of buildings owned by one party in one 
common enclosure occupied by one family or business, or 

(c) The one side of a double house having a solid vertical 
partition wall, or 
P.U.R.1928C. 
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(d) A building owned by one party of more than one apart- 
ment and using in common one hall and one entrance, or, 

(e) A building owned by one party having a number of apart- 
ments or offices and using in common one hall and one or more 
means of entrance. 

Rule 18. Only one meter will be installed for each premises 
and only one such premises can be supplied through one meter. 
The partial metering of a premises is prohibited. 

Rule 34. Public fire hydrants shall not be used by any person 
or persons other than members of the city fire department, and 
then only for the legitimate purpose of extinguishing fires, except 
on written consent of the superintendent of the water company. 


Conclusions. 


[1] In State ex rel. St. Louis County Gas Co. v. Publie Serv- 
ice Commission, 315 Mo. 312, P.U.R.1927A, 187, 286 S. W. 
84, decided July 30, 1926, the supreme court of the state of Mis- 
souri, after quoting division 12 of § 10478, Revised Statutes of 
Missouri, 1919, said: 

“A schedule of rates and charges filed and published in ac- 
cordance with the foregoing provisions acquires the force and 
effect of law; and as such it is binding upon both the corporation 
filing it and the public which it serves. It may be modified or 
changed only by a new or supplementary schedule, filed volun- 
tarily, or by order of the Commission. If such a schedule is 
to be accorded the force and effect of law, it is binding, not only 


upon ‘the utility and the public, but upon the Public Service: 


Commission as well. 

“The general purpose of the statutory provisions above re- 
ferred to is to compel the utility to furnish service to all the 
inhabitants of the district which it professes to serve at reason- 
able rates and without discrimination. 

“The rules and regulations of the St. Louis — Gas Com- 
pany as to extensions are integral parts of its schedule of rates 
and charges. If they are unfair and unreasonable, the Commis- 
sion, after a hearing, as just referred to, may order the schedule 
P.U.R.1928C. 





XUM 





XUM 


KOCH AND KOST v. JOPLIN WATER WORKS CO. 693 


modified in respect to them. But it cannot set them aside as to 
certain individuals and maintain them in force as to the public 
generally. 

From the above, it is clearly evident that the Commission 
must be governed by the defendant’s schedule of rates for water 
and the rules attached thereto on file with the Commission. 

(2, 3] The complainants herein rest their case on defendant’s 
Rules 6 and 7 given above. These rules provide that a consumer 
using water for any purpose “shall have the right to require 
the water company to place a meter at its expense upon the 
service pipe and to pay for water measured at the existing meter 
rates . . .,” and also for permits for temporary water service 
for construction purposes when not metered and when metered. 
It will be noted that the rules call for the placing of defendant’s 
meters on the service pipe and that there is no provision made 
for the furnishing of a meter by the consumer. It will be further 
noted that the provision is for the placing of a meter upon the 
service pipe and not at any outlet upon any consumer’s premises. 
Finally it will be noted that the rules specifically exempts the 
right to demand metering where water is used for the extinguish- 
ment of fire. 

Defendant’s Rules 1 and 2 provide the manner in which the 
owner of the premises may secure service, and provides that 
for additional fixtures or additional uses the consumer must make 
written application to the company. 

Defendant’s Rule 8 describes the manner and method and 
other matters pertaining to the laying of service pipe. It spe- 
cifically provides that no service pipe will be allowed to be laid 
over or through a premise other than that to be supplied by 
such service. 

Defendant’s Rule 12 defines the meaning of the word “prem- 
ises’”’ as it is used in these rules. 

Defendant’s Rule 18 provides that only one meter shall be 
installed on one “premises” and that only one such “premises” 
can be supplied through one meter. The partial metering of a 
“premises” is prohibited. 

P.U.R.1928C. 
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Defendant’s Rule 34 prescribes the manner in which water 
may be secured from fire hydrants for other purposes than the 
extinguishing of fires. 

The Commission is of the opinion that these rules are suf- 
ficiently clear to permit of a proper application in the case of 
the complainants herein. The rules must be considered as a whole 
and the exact definition of the words therein clarified, if pos- 
sible, by their use in various parts of said rules. The complain- 
ants are not such consumers as are touched upon in defendant’s 
Rules 1 and 2. However, should we broaden the definitions, the 
complainants would only be entitled to the same rights and privi- 
leges as other consumers of the company, in that they would 
be entitled to have placed upon the service pipe to their premises 
a meter for the measuring of water. There is no definition of 
premises which will fit in the present instance. The complainants 
have no right, under the rules, to go upon the premises of another 
and demand that they be allowed to place a meter upon an out- 
let on said premises in order to measure the water used by them. 
This is expressly provided against in defendant’s Rule 8, which 
provides in substance that no service pipe will be allowed to be 
laid over or through premises other than that to be supplied by 
said service, and defendant’s Rule 18 which provides, should 
the complainants herein attach to an unmetered house, against 
the partial metering of said premises. 

(4, 5] The Commission is of the opinion that public policy 
demands that in the case of street improvements, the use of fire 
hydrants for supplying water in large quantities should not be 
prohibited, and this is not denied by defendants nor is it for- 
bidden in defendant’s rules. Defendant’s Rule 34 prescribes a 
manner in which water may be secured from said fire hydrants 
for the installing of a meter where the water is to be used for 
Rule 6, which is relied upon strongly by the complainants, spe- 
cifically exempts the water company from the provisions calling 
for the installing of a meter where water is to be used for 
extinguishment of fire. The fire hydrants in this instance 
P.U.R.1928C. 
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are primarily for the purpose of protecting the city of Joplin 
against a conflagration and, because it is put to additional uses, 
does not, in our opinion, take it out from under the rules govern- 
ing its primary purpose. 

After full consideration of the rules of the defendant and the 
facts in this case, the Commission is of the opinion that the 
complaint herein should be dismissed. 


An order in keeping with the above will issue. 


Ing, acting Chairman, Calfee, Commissioner, concur; Brown, 
Chairman, Hutchison, Commissioner, absent, 


MISSOURI PUBLIC SERVICE COMMISSIO7T, 


RE MISSOURI STANDARD TELEPHONE COMPANY 


et al. 
[Case No. 5756.] 


Valuation — Sale — Comparison — Judicial notice. 

1. The Commission may, for the purpose of checking up an ap- 
praisal of value and purchase price submitted by utilities seeking to 
consolidate, take judicial notice of the data respecting the comparative 
values and unit costs of the same character of the utility property with- 
in the state in its files, p. 700. 

Sale — Jurisdiction of Commission — Excessive purchase price. 

2. The Commission is not empowered to substitute its judgment of 
values for the judgment of parties competent to contract in a matter 
involving the purchase and sale of utility property, and cannot be ex- 
pected to protect them from what may prove to be an unwise invest- 
ment, p. 700. 

Sale — Excessive purchase price — Telephone utility. 

3. Excessive prices in the sales between utility operators cannot 
and will not be permitted to be used against the public in the fixing of 
rates for service, or in the sale of securities to the public, p. 700. 


Sale — Excessive purchase price — Telephone utility. 
4. A sale of telephone property between utilities at what appeared 
P.U.R.1928C. 
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to be an excessive purchase price was permitted, and securities allowed 
as prayed for, with the express provision that pending a final and com- 
plete valuation by the Commission of such property such purchase 
prices should not be capitalized, nor be made the basis of rates charged 
or securities sold to the public, p. 701. 


[April 4, 1928.] 


AppiicaTion of various telephone utilities for authority to 
sell and to buy respectively certain telephone property and to 
issue securities; approved with conditions, 


By the Commission: 
) 4 


This case comes before the Commission upon joint applica- 
tion of Missouri Standard Telephone Company, a Missouri 
corporation; Standard Publie Service Corporation, a Delaware 
corporation; Buffalo Telephone Company, a Missouri corpora- 
tion, and Thad Dunaway, the owner of all the capital stock of 
said corporation; Laclede County Telephone Company, a Mis- 
souri corporation and C. J. Gladney, Beaulah Gladney and V. 
G. Gladney, owners of all the capital stock of said corporation ; 
Branson-Forsythe Telephone Company, unincorporated, by W. M. 
Franklin, the sole owner thereof; Ava Telephone Company, 
unincorporated, by R. T. Black, the sole owner thereof, Rich- 
land Telephone Company, unincorporated, by E. E. Noe, the 
sole owner thereof, and Hollister Telephone Company, unin- 
corporated, by Lydia Buckner, George O. Buckner, John R. 
Buckner, and Elmo E. Buckner, the sole owners thereof, for an 
order authorizing, 

(a) Missouri Standard Telephone Company to purchase, 
maintain, and operate and Butialo Telephone Company, Laclede 
County Telephone Company, Branson-Forsythe Telephone Com- 
pany, Ava Telephone Company, Richland Telephone Company 
and Hollister Telephone Company to sell, in accordance with 


their respective interests, the local telephone exchange systems 
P.U.R.1928C. 
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located at and in the vicinities of Buffalo, Lebanon, Branson- 
Forsythe, Ava, Richland, and Hollister, Missouri. 

(b) Missouri Standard Telephone Company to issue and sell 
or dispose of 2500 shares of its common capital stock without 
nominal or par value, and 

(c) Standard Public Service Corporation to acquire, take and 
hold 2475 shares of the common capital stock without nominal 
or par value of Missouri Standard Telephone Company. 

A hearing was held upon the said application before the Com- 
mission at its offices in Jefferson City on the 27th day of March, 
1928, at which time various exhibits and testimony were sub- 
mitted in evidence. The applicants, Missouri Standard Tele- 
phone Company and Standard Public Service Corporation, were 
represented at the said hearing by their attorneys, Hon. John 
S. Farrington and Hon. A. M. Curtis of Springfield, Missouri ; 
the remaining applicants were not present or represented. 


II. 


The record in this case shows that during the month of October, 
1927, options to purchase the telephone properties herein in- 
volved were taken by Aylward & Company of Chicago, Illinois, 
for the prices hereinafter shown ; that, subsequently, such options 
were acquired by Standard Public Service Corporation ; that the 
said Standard Public Service Corporation has caused the in- 
corporation under the laws of Missouri of Missouri Standard 
Telephone Company, to which it proposes to transfer the said 
options; and that the said Missouri Standard Telephone Com- 
pany proposes to exercise the said options and hereafter to own, 
maintain and operate the said properties. 

Purchase Price of Properties—The cost to the Missouri Stand- 
ard Telephone Company to acquire the said properties is shown 
by exhibits and testimony presented herein to be as follows: 
P.U.R.1928C, 
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Item. Amount. 


Payments to the original owner under the options taken by 
Aylward & Company for the following properties: 


ees ace inibiigdhsvada testa aniiin $20,000.00 
NEL ys sata ne 0.69 aah Seed Rn PRO OE Te me: 65,000.00 
Branson & Forsythe ....cccccscccccccccce eoee. 13,500.00 
Dk a cceaveewes rere Te TT Te TTT TT erty eooces Seeeee 
DL ceedeeeenemsanudedesenenenaecuce eee. 20,000.00 


PEGE . cteenmie cucee ee ee woe 5,000.00 
—— $145,500.00 

Payments to Aylward & Company representing expenses of Ayl- 
ward & Company in taking options, and profit to Aylward & 
EE, CESK RhashiRe Reb edad kheeeesernernwiderine bias on 
Expenses of appraisals and audits, and legal and other ex- 
penses in connection with organization of Missouri Standard 
Telephome COMPANY ..ccccccccccccccsscccccecccccccccecs 


10,000.00 


10,000.00 


BOE CE 6c cccdudacdececescswsces Ssesocoscseescoes GREG FOGSS 


Securities to be Issued—The Missouri Standard Telephone 
Company proposes to issue 2500 shares of common capital stock 
without nominal or par value, and to sell such stock for cash, 
as follows: 


500 shares, to the original subscribers thereof at subscription 
rate of $10 pe r share .... Ps Awe mie Sree eipca-ers as 
2000 shares to Standard Public Service Corporation at $87.50 
BOF SRATO 2.2.03 eeccccces $6666.66 0604000060600 0500 


$5.000.00 


175.000.00 





2500 shares * Total $180,000.00 

The Standard Publie Service Corporation proposes to acquire 
475 shares of the stock subscribed by the original incorporators, 
from such original incorporators at the subscription price of $10 
per share. This arrangement will result in ownership by the 
Standard Public Service Corporation of 2,475 shares of the said 
stock and will leave 25 qualifying shares in the hands of directors 
of Missouri Standard Telephone Company. 

Disposition of Proceeds from Sale of Stock—The disposition 
proposed to be made by the Missouri Standard Telephone Com- 
pany of the proceeds from the sale of 2,500 shares of its common 


stock without nominal or par value, is as follows: 


Item. Amount. 
To be disbursed with respect to the acquisition of property as 
NN PR rere eee ere Pe $165,500.00 
To be placed in the treasury of Missouri Standard Telephone 
Company and used for working WEEE ceikxcsewceveeds eens 14,500.00 





$180,000.00 


P.U.R.1928C. 
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Appraisal of the Properties—The applicants have submitted 
in evidence in this case an appraisal of the properties proposed 
to be purchased, which said appraisal was made by Hagenah 
and Dorsey, an engineering firm of Chicago, Illinois, as of date 
December 1, 1927, and shows the following: 








Number Cost of Cost of Reproduc- 
Exchange. of Owned Reproduction tion New, Less 

Stations. New. Depreciation. 
PE tn baedcewasaneeas 210 $17,431 $15,309 
Freer ery ret cccce 516 64,279 56,465 
Branson & Forsythe ...... 272 29,471 25,348 
ere ecccee eocccce 321 39.434 32,599 
Richland csccccccccccce o« 234 34,660 28,082 
Molliste® .cccccccceccess ° 142 17,764 14,589 
Physical property ........ 1695 $203,039 $172,392 
Working capital ........ ° 8,125 8,125 
Going concern value ..... ‘ 30,445 30,445 

Totals .cccccccccccees 1695 $241,609 $210,962 





Earnings of the Properties—The applicants have stated that 
because of the absence of accurate books of account, complete 
audits of the books and records of the properties could not be 
made. The applicants have further stated that based upon the 
best information obtainable, the annual gross and net earnings 
from the properties, in round figures, are: 


Total qpernting WOVE. ocissicccicdasenisccessvece< scroecees SLE 
Total operating expenses (exclusive of depreciation) .......... 20,000.00 


Net operating revenue available for depreciation, interest, divi- 

dends, and income taXxeS ....ceccecccccccccccsceecccceceess $17,500.00 

Consent of Municipalities—The applicants have presented 
statements signed by the mayor of each city involved in this 
proceeding, to the effect that the proposed transfers of property 
are agreeable to the municipal authorities of such cities. 

Future Operations—lIt has been stated by the applicants in 
this case that the Standard Public Service Corporation has a 
highly skilled operating personnel, consisting of engineers, ac- 
countants, and others experienced in the operation and manage- 
ment of telephone properties, whose services will be available to 
the Missouri Standard Telephone Company in the operation of 
P.U.R.1928C. 
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its properties; that the Standard Public Service Corporation is 
prepared to finance any needed improvements to such properties ; 
and that the applicants, by reason of such facilities, are prepared 
to operate and will operate the properties herein involved so that 
efficient telephone service will be furnished to the public at rea- 


sonable costs. 


III. 


[1] This Commission has not heretofore made a valuation of 
the properties involved in this case; it has, however, caused a 
vareful check of the appraisal] herein submitted to be made by its 
engineers and accountants. And the files of the Commission are 
replete with data respecting the values and unit costs of tele- 
phone properties in this state, of which it may and does take 
judicial notice. 

The Commission, therefore, does not accept the property values 
claimed by the applicants herein nor does it subscribe to or 
approve such values. But from its knowledge of these prop- 
erties and of other telephone properties in this state somewhat 
similar in size, character, and condition, and of the values there- 
of, the Commission is of the opinion at this time, and for the 
purpose of this proceeding only, that the value of the property 
proposed to be transferred, including elements intangible as well 
as tangible, does not exceed the sum of $102,000. And if there 
be added thereto the working capital proposed to be acquired 
in the amount of $14,500, the value of the total assets of the 
operating corporation will not exceed $116,500, which is equiva- 
lent to $46.60 per share upon 2500 shares of common capital 
stock proposed to be issued. 

Opposed to such values, the applicants propose to pay for the 
physical property the sum of $165,500, and for the capital stock 
2 per share. In the opinion of this 


at the average rate of $7 
Commission such purchase prices are excessive. 

[2, 3] This Commission, however, is not empowered to sub- 
stitute its judgment of values for the judgment of parties compe- 
tent to contract in a matter involving purchase and sale; it is 
P.U.R.1928C. 
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not the financial manager of the utilities and cannot be expected 
to protect them from what may prove to be unwise investments. 
The duty of this Commission lies in protecting and enforcing the 
rights of the public, and in seeing that good service is rendered to 
the public at reasonable rates. Excessive prices cannot and will 
not be permitted to be used against the public in the fixing of 
rates for service, or in the sale of securities to the public. 

[4] The Commission, upon consideration of the evidence and 
testimony, and after due deliberation, has decided, therefore, to 
permit the purchase and sale of the properties and securities 
as prayed, and at the prices fixed by the parties, but with the 
express provision, of which notice is hereby given that pending 
a final and complete valuation by this Commission of the prop- 
erties involved, such purchase prices shall not be capitalized, nor 
be made the basis of rates charged or securities sold to the public. 


Brown, Chairman, Ing, Calfee and Porter, Commissioners, 
concur; Hutchison, Commissioner, absent. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


JOSEPH K. CHOATE et al. RECEIVERS OF MORRIS 
COUNTY TRACTION COMPANY. 


Service — Abandonment — Street railway — Track, poles, and road- 
way. 
The removal of tracks upon the abandonment of a street railway 
should be carried out, as far as possible, in relation to proposed im- 
provements of the streets and highways on which the tracks are located 
and the rails and ties should not be removed in advance of repavement 
where so doing would leave the street or highway in dangerous condi- 
tion for travel for an undue length of time, but the removal should be 
reasonably in advance of the progress of the work of repaving. 


[March 8, 1928.] 


Apprication for approval of the sale of street railway prop- 
erty and the surrender of franchises; application granted upon 
conditions. 

Appearances: Elmer S. King and Robert E. Schenck for the 
P.U.R.1928C. 
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Morris County Traction Company; N. C. Toms for city of Mor- 
ristown; Palmer Bradner for Millburn township; Thomas Bas- 
sett and Lyman M. Smith for the town of Dover; C. Stanley 
Smith for borough of Wharton; C. A. Burn for state highway 


department. 


By the Board: This is an application by the receivers of the 
Morris County Traction Company for the approval of the sale 
of its property and the surrender of its franchises. 

Under date of February 16, 1928, the Board approved of the 
transfer of the auto busses and consents for the operation of 
same by the petitioner to the Public Service Co-ordinated Trans- 
port, the Board having previously approved of the substitution 
of said auto busses for street railway service over the com- 
pany’s system. The petitioner now desires not only to dispose of 
all the physical property owned by it in connection with the op- 
eration of the system as an electric street railway line but also 
to dispose of the corporate rights and franchises under which 
such system was operated. 

The testimony indicates that the property involved has been 
sold to one George R. Hann for the sum of $280,000, such 
sale being made through Charles F. Lynch, Special Master, 
appointed by the United States District Court for the District 
of New Jersey. 

Representatives of the state highway commission and several 
municipalities through which the route passes, expressed their 
desires concerning the conditions under which the tracks, poles, 
and wires of the petitioner be removed. It appears that the re- 
moval, particularly of the tracks of the petitioner, should be 
varried out as far as possible in relation to proposed improve- 
ments of the streets and highways on which said tracks are lo- 
cated. These conditions vary in different localities and this 
work should be carried out in accordance therewith. The Board 
will not require the removal of rails and ties in advance of re- 
pavement where so doing would leave the street or highway in 
dangerous condition for travel for an undue length of time. The 
removal should be reasonably in advance of the progress of the 
work of repaving. 

P.U.R.1928C. 
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A certificate approving the dissolution of the company, the 
sale of its property and the surrender of its corporate rights and 
franchises, stipulating the terms under which the removal from 
the streets of the tracks, poles, wires, etc., shall be made under 
varying conditions will issue. 


Certificate. 


Application being made to the Board of Publie Utility Com- 
missioners by Joseph K. Choate and Joseph P. Tumulty, re- 
ceivers of the Morris County Traction Company, for approval of 
the sale of all the assets of the Morris County Traction Com- 
pany to George R. Hann for the sum of $280,000, as per order 
of the United States District Court for the District of New 
Jersey, issued to Charles F. Lynch, Special Master, dated 
September 21, 1927, said items of property being set forth more 
particularly in the petition hereinbefore referred to; for the 
dissolution of the Morris County Traction Company of the 
surrender of its corporate rights and franchises; and for the 
removal of disposal of tracks, wires, poles, and any other prop- 
erty involved in the dissolution of said company, as more fully 
set forth in said application, which petition by reference thereto 
herein is made part hereof, the Board of Publie Utility Commis- 
sioners, after investigation and due hearing, no reason to the con- 
trary appearing. 

Hereby grants said application and approves the proposed sale 
of the items of property above mentioned to George R. Hann 
for the sum of $280,000; and also approves of the surrender 
of its corporate.rights and franchises; and the removal and dis- 
posal of tracks, wires, poles, and any other property involved in 
the dissolution of said company, under the following conditions: 

1. That all poles, fixtures, wires, and other items making up 
the overhead construction shall be removed within sixty days of 
the date hereof, provided that in cases where the municipal au- 
thorities desire to retain any such poles or fixtures for its use such 
may be done by arrangement with the petitioner. 

2. That all rails, special work, ties, ete., forming the way 
construction of the petitioner, shall be removed under the fol- 


lowing terms: 
P.U.R.1928C, 
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(a) Where repairs to the roadway occupied by the tracks of 
the petitioner are now under way to said tracks and appur- 
tenances shall be removed immediately. 

(b) Where repairs to the roadway occupied by the tracks of 
the petitioner are contemplated in the near future, said tracks 
and appurtenances shall be removed upon notice from the munic- 
ipal, county or state highway authorities repairing or repaving 
such street or highway, that such repairs are about to be under- 
taken, the details of such arrangement to be mutually agreed 
upon between the petitioner and the parties concerned. 

(c) Where the tracks and appurtenances of the petitioner are 
laid in so-called “permanent” paving, said tracks shall not be 
removed but the grooves of the rails and other interstices shall 
be filled in with paving material of a character and in such a 
manner suitable to the municipal, county or state authorities hav- 
ing control over the repair, and maintenance of such street or 
highway. 

(d) Where tracks and appurtenances are located on the side of 
the public highway outside the paving area, said tracks and ap- 
purtenances.shall be removed within sixty days from the date 
hereof. 

(e) Where tracks, poles, and fittings, wires, etc., are located 
on private right-of-way owned or occupied by the company they 
shall be removed within a reasonable time. 

The petitioner shall not surrender its corporate rights or fran- 
chises, nor shall the dissolution of the company occur until the 
foregoing conditions have been complied with, provided, however, 
that in any case where it is desired that the removal of rails, ties, 
ete., shall be postponed beyond the time when the petitioner de- 
sires to surrender its charter and franchise, the petitioners may 
deposit with the municipal, county, or state authorities having 
charge of the repair and maintenance of such street or highway 
a sum to be agreed upon representing the cost of removal of rails 
and ties. If the parties are unable to agree upon the amount of 
such cost, the Board will, upon application by any of the parties 
interested, fix and determine such sum as a condition precedent 
to dissolution or surrender of franchises. 

P.U.R.1928C. 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE 
DIVISION, PUBLIC SERVICE COMMISSION. 


RE LONG ISLAND RAILROAD COMPANY. 
[Case No. 2042.] 


Rates — Reasonableness — Burden of proof. 

1. The burden of proving proposed rates to be just and reasonable 
rests squarely upon the utility under the Public Service Commission 
Law (§ 29), p. 720. 

Interstate Commerce — Jurisdiction of State Commission over car- 
rier. 

2. The action of a carrier in claiming an interstate status under 
the jurisdiction of the Interstate Commerce Commission by virtue of 
the Transportation Act, and voluntarily subscribing to the uniform level 
of rates both interstate and intrastate, does not defeat the jurisdiction 
of a State Commission to regulate rates if the carrier is in fact of 
intrastate character, p. 724. 

Rates — Reasonableness — Comparison — Railroads, 

3. Comparisons ought not to be the sole basis for the determina- 
tion of rates, although they are undoubtedly helpful and important, 
p-. 724. 

Apportionment — Passenger mileage — Commuter and noncommuter 
service. 

4. Maintenance of way and structure expenses, being a nonvariable 
item, should be apportioned as between the commuter and noncommuter 
period on the basis of use rather than that of time, p. 728. 

Apportionment — Railroads — Commuter and noncommuter ex- 
penses. 

5. An apportionment treating 25 per cent of the commuter mileage 
during the noncommuter period as an incident, but assigning to it the 
same burden as though it had been incurred in the commuter period at 
commuter density was condemned as arbitrary, p. 733. 

Apportionment — Railroads — Commuter and noncommuter expense. 

6. An apportionment assuming that noncommuters traveling dur- 
ing commuter periods could be ignored and viewed as though they had 
traveled in noncommuter periods was held not to be in accordance with 
facts and consequently improper, p. 733. 

Apportionment — Railroads — Commuter and noncommuter expense. 

7. An allocation of commuter and noncommuter expense showing 
that single trip ticket passengers must be carried at a loss was held 
illogical where the revenue per passenger mile per single trip ticket 
was nearly triple that from commuters carried in the same cars and at 
the same cost, p. 733. 

Apportionment — Railroads — Commutation cost — Necessary proof. 

8. An assumption, in an application to raise commutation rates, 
that the “average cost” of transporting a commuter is the same as that 

P.U.R.1928C. 45 
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of carrying a regular passenger was held unwarranted where no study 
of “commutation hour” or ‘“‘non-rush hour” or the typical or average 
train conditions and costs was presented, p. 745. 


Rates — Procedure — Degree of proof necessary. 

9. The Commission, as a fact finding body, cannot make an order 
based on conjecture but should be furnished with sufficient facts to show 
definitely the reasonableness of proposed rates, p. 745. 

Apportionment — Railroads — Commutation rates, 
10. The expenses that are exclusively pertinent to a given class of 
traffic must, in an application to increase rates therefor, be assigned 
to that class and the other expenses fairly apportioned, p. 747. 


[February 28, 1928.] 


AppiicaTIion of railroad company for increase in commutation 
rates; dismissed for lack of sufficient proof without prejudice to 
further proceedings. 

Appearances: Alfred A. Gardner, Joseph F. Keany, and Louis 
J. Carruthers, for Long Island Railroad Company; George P. 
Nicholson, Corporation Counsel, by Vincent Victory, Assistant 
Corporation Counsel, for the city of New York; Dr. John 
Bauer, Financial Consultant for the city of New York; Maur- 
ice Hotehrier, Clarence G. Galston, and Charles E. Kimmich, 
for Association of Long Island Commuters; John Holley Clarke, 
Jr., for Flushing Commuters’ Association and the William A. 
Leonard Post of the American Legion. 


By the Commission: The Long Island Railroad Company, 
pursuant to the provisions of the Public Service Commission 
Law, filed with the Public Service Commission and with the 
Transit Commission on June 24, 1924, new schedules of rates 
effective as of July 25, 1924, providing for an increase of 20 
per cent in its 60-trip monthly commutation tickets, 50-trip 
family tickets, and 46-trip monthly school tickets. The opera- 
tion of the proposed schedules was suspended by both Com- 
missions, and joint hearings were entered upon, beginning 
August 5 and 6, 1924. At the time a proceeding was pending 
before the Transit Commission relative to the rental charges to 
be paid by the Long Island Railroad Company for its use of the 
Pennsylvania terminal (title to which is in the Pennsylvania 
Tunnel & Terminal Railroad Company) and so this rate pro- 
P.U.R.1928C. 
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ceeding was held until the rental matter could be determined. 
The Transit Commission made its order July 21, 1925, approv- 
ing an agreement relative to the rentals, and on May 4, 1926, 
the hearings in this proceeding were resumed and continued un- 
til August 1, 1927. 

Appearances were made by those whose names are hereinabove 
set forth, and briefs have been submitted by the railroad com- 
pany, the city of New York, the Association of Long Island 
Commuters, Inc., the Flushing United Association, and William 
A. Leonard Post of the American Legion. The hearings here 
have been extensive, occupying 57 separate days with a record 
of 3,959 pages. Approximately 200 exhibits were received, 118 
being offered by the railroad company and the remainder by the 
other interested parties. All hearings were held jointly by the 
two Commissions. 


The Long Island Railroad Company. 


The Long Island Railroad Company, hereinafter referred to as 
the Company, was incorporated under Chap. 178 of the Laws of 
1834. It operates over 400 miles of road and 957 miles of 
track, having 201 passenger stations, with its principal ter- 
minals at the Pennsylvania station in the borough of Man- 
hattan and at Flatbush and Atlantic avenues in the borough 
of Brooklyn. It serves Long Island by the following principal 
divisions and branches: 

Montauk division, extending along the south shore to Montauk, 
with a branch to Sag Harbor; 

Main line running through the center of Long Island to Green- 
port, with a branch to Hempstead ; 

Branches on the north side to Whitestone, Port Washington, 
Oyster Bay, and Wading River; 

Branches on the south side to Long Beach, Far Rockaway, and 
Rockaway Beach ; 

Atlantic avenue division; 

Manhattan Beach and Bay Ridge divisions (used exclusively 


for freight). 
P.U.R.1928C. 
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Operating Results. 

In 1926 it carried 104,794,222 passengers, of whom 42,200,133 
used the Pennsylvania station and 27,769,302 the Flatbush 
avenue station, the remainder traveling between stations outside 
of these two principal terminals. In 1926 it moved 9,038,716 
tons of revenue freight and 614,188 tons of nonrevenue freight, 
carrying 181,574,690 ton-miles of revenue freight and 6,598,657 
ton-miles of nonrevenue freight. Its gross revenue from its 
freight business was $11,661,080.26, and including other reve- 
nues totaled $12,577,655.18. The carriage of milk and express 
(classed as passenger business) amounted to $228,570.92 (milk), 
and $633,702.63 (express). 

The following table shows the increase in the Company’s pas- 
senger business since 1911 (Exhibits 33; 194): 


s 
, Total : . ‘ Percent - : . 
Year. passengers  60-trip. of total, °2-ttip- 46-trip. 
carried. 

eee ee 33,867,228 10,262,950 _— = is bowkadteed -saebawee 
1914 ..cccocccce 41,634,223 13,314,679 32.1 819,200 348,032 
DEE odekeuseras 50,796,028 17,601,613 34.7 984,250 374,680 
1920 ..cccccccce 22,743,820 28,891,350 39.8 3,052,950 542,076 
oo Pree ee 86,166,896 53.1 5,934,900 932,571 
BED sévaere eee 100,922,813 56.2 6,880,696 1,162,201 
Be sinsavune -» 104,794,222 57.7 6,937,723 1,301,783 





Between 1911 and 1925 the number of 60-trip commutation 
passengers increased about 440 per cent and all other passengers, 
88 per cent (Record 300-301). 

The total passenger revenues for 1916, 1925, and 1926 were 
(Exhibits 36; 184): 


WDIG cecccccccocs eevesecoce PC cesesecccccccsvecceose eccccccecs $8,562,305 
1925S wc ccc cccce TEETTTETTTITI TT TTT TTT Cocccscceccce eseee 24,162,833 
IOZGS on ccces ceccccecece SWTTTTIT IT CTT TTT TTT TTT TT 25,273,802 


Of this revenue, the three classes of commutation produced 


the following (Exhibits 36; 149): 








1916 1925 1926 
GO-tTIP 2. ccccceccececcccecs eee. $2,159,218 $3,288,017 $8,954,045 
GO-trip ...cccccccccsccece eoceee 168,427 1,733,979 1,794,675 
AG-tTIP wo ccceeeeeccecceceecvecs 41,863 151,915 170,900 
Total ...... Coccccccces eoeeccees $2,369,508 $10,173,911 $10,919,620 
Per cent of passenger revenue .... 27.7 42.1 43.2 


P.U.R.1928C. 
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The passengers carried one mile (in thousands) during the 
same three years were (Exhibits 36; 149): 





1916 1925 1926 
GY ces dchadawe clip kieeneseevsene 309,321 1,033,005 1,097,072 
PE cviitaetadearnimineehae snes 9,325 79,425 81,524 
GC-FID... vce Oe er eee 4,925 17,290 19,286 
ee er ccccccece 323,571 1,129,720 1,197,882 
Total passenger mileage ............. 657,566 1,573,337 1,637,595 


(Increase of (Increase of 
139% over 4.1% over 
1916) 1925) 
The average revenue per passenger per mile was (Exhibits 
36; 184): 
-01302 in 1916 
.01536 in 1925 (increase of 18%) 
.01543 in 1926 (increase of 0.5%) 
The average revenue per passenger-mile in 1916 and 1925 
for the difierent classes of tickets (Exhibit 36) was: 


Percentage 

1916 1925 of increase 
ah MOCO Kakatwnbebts .00698 .00802 14.9 
GDATID 2. wc cccccccdcccvcscccesescccs eee. 00850 00879 3.4 
EE 5. i0ndunceenineammmandieaialiad 01806 02183 20.9 
US WE. SO nok oc Wd ee scconeescuinsine .00732 .00901 23.1 
Re ee Pi ee ee .01064 .01747 64.2 
Single, round trip and all others ......... .02014 .03334 65.0 
Oe ere coe 01302 .01536 18.0 


It appears from Exhibits 117 and 118 (prepared from data in 
Transit Commission files) that the Long Island Railroad car- 
ries the greatest number of passengers in and out of New York 
city. The New York Central railroad (including the West 
Shore) and the Erie railroad being respectively second and 
third. 


1925 


Total Commuter, zone 
and family trip 


Company passengers passengers 
Long Island ........-cccccccscccccseccccces 67,128,993 45,200,000 
New York Contral .....ccccccccsscscccescnes 35,392,861 27,028,268 
BD oa csi wes-sncemaes TErererererrrrrrr Tete 32,293,140 28,895,720 
3 1926 
Long Toland ......ccccccccccdecsecccscccecs 70,744,844 48,223,000 
New York Central ...ccccescccccvessocses -- 37,876,232 28,874,511 
| MET TE ee ee er ee eoose 31,719,290 28,811,700 


P.U.R.1928C. 
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Passenger statistics for the first five months of 1927 indicate a 
substantial inerease in the Company’s passenger business for 
that year (Exhibit 181). A comparison of the figures for May, 
1926, with those for May, 1927 (which were the latest intro- 
duced at the hearings) are: 





Number of Passengers Passenger revenue 
passengers May one mile May May 
Tickets 1926 1926 1927 
GEOTRD $ cccnccosses 1,907,699 $17,153.41 $19,526.42 
SGN ° csncadewend 7,677,700 168, 819. 4 171,836.24 
GPOFED cccccescecs 4,7 83,251,890 771,630.10 
Local electric .. 644. "319 4,384,824 4, 930,085 77,190.14 





76: 34 
All other traffic. 2,605,688 tt 066 36,784,812 36,649,418 1.281827 1,236,440.77 





RINE crn 8,739,658 9,274,007 134,006,925 142,584,502 $2,236,578.07 _$2,276,623.67 

If the 20 per cent increase in rates, here proposed, had been 
in effect during 1925 and the same number of tickets sold, the 
Company estimates that the increase in revenue would have 
been as follows (Record 1907) ; 


tpi. Me Pieiekad wa nebnawh $1,657 ,603.33 
50-trip ..... siienhnewouen seocsee. 346,795.76 
46-trip ...... sata dibiehecnen ae 30,382.94 


which it is further stated would have meant an increase per 


trip of 
2.93¢ on the 60-trip tickets 
5.04¢ on the 50-trip tickets 
2.61¢ on the 46-trip tickets 


Revenues. 

Exhibit 125, prepared by Mr. Boecker (of the Transit Com- 
mission) shows comparatively the Company’s total operating 
revenues, net railway operating income or deficit, and net in- 
come or deficit for each of the years 1912 to 1925 (inclusive). 
Examination of that exhibit indicates: 

That total operating revenues have steadily increased from 
$12,953,293 in 1912 to $36,869,292 in 1925; 

That freight revenues have increased from $3,435,643 to 
$10,603,285, but in percentage of the total operating revenue 





has changed very little—26.52 per cent in 1912 and 28.76 per 
cent in 1925; 

That miscellaneous operating revenues have fallen somewhat 
in amount ($2,272,262 in 1912 and $2,013,126 in 1925), and 
greatly in percentage of the total operating revenues, 7. e., 
17.54 per cent in 1912 and 5.70 per cent in 1925; 

That total passenger revenues have increased steadily from 
P.U.R.1928C. 
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$7,245,588 or 55.94 per cent of the total operating revenues in 
1912 to $24,162,885 or 65.54 per cent of the total operating rev- 
enues in 1925; 

That regular passenger revenues increased from $5,327,902 in 
1912 to $15,988,973 in 1925. They have, however, decreased 
in their relation to the total operating revenues from 41.13 per 
cent in 1912 to 37.94 per cent in 1925. This revenue from regu- 
lar passengers has shown a very substantial decrease in relation 
to the total passenger revenues, as it made up 73.53 per cent of 
the latter in 1912 and only 57.90 per cent in 1925; 

That commuters passenger revenues (which also included the 
10 and 20-trip tickets prior to 1918, besides the 46, 50, and 60- 
trip tickets) have greatly and steadily advanced during that pe- 
riod. It was but $1,917,486 in 1912, which represented 14.81 
per cent of the total operating revenues and 26.47 per cent of 
the total passenger revenue in 1912. In 1925, these revenues 
from the commuter passengers were $10,173,910 or 27.60 per 
cent of the total operating revenue and 42.10 per cent of the 
total passenger revenue. 

Such increase in the commuters passenger revenue has been 
accompanied by increases in income. In 1912, the net railway 
operating income was $2,485,526 and the deficit was $282,690. 
In 1925, the net railway operating income was $5,281,699 and 
the net income $2,544,475 (Exhibit 125). 

Expenses. 

The company’s reports to its stockholders state that its oper- 
ating expenses have increased from $23,181,984 in 1921 to $29,- 
007,592 in 1926 (Exhibits 199; 184), or an increase of approxi- 
mately 25 per cent. During the same five years operating ex- 
penses, taxes, and rentals advanced from $25,410,000 or 88.6 
per cent of the revenues, in 1921 to $33,816,000 or 85.4 per 
cent of the revenues, in 1926 (Exhibit 104; as corrected in 
Record 2601). 

The operating ratio (7. e. ratio of operating expenses to operat- 
ing revenues) as reported to the Commission was 73.16 per cent 
in 1925 and the same per cent in 1926. 

Investment, Operating Income, and Return, 

Statements submitted through one of its vice-presidents, Mr. 

P.U.R.1928C. 
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A. J. County, show that, except for 1920 when it reported a sub 
stantial deficit, the Company’s net railway operating income has 
steadily increased since 1916 (Exhibit 109). It appears there 
from that the Company’s average investment in road and equip- 
ment and its earnings thereon for the ten vears ended December 
31, 1925, and the five years ended December 31, 1925, were as 


follows: 


Net railway Investment . 
: Per cent 


operating in road and 
. : return 
income equipment 
1916-1925 average ..ccccccccccccees $3,503,823 $92,840,690 3.77 % 
1921-1925 average ...... eseseceeees 4,679,299 100,582,615 4.659% 


The following were the results reported for the past two vears: 
g ] : 


Net railway Investment , ‘ 
4 Per cent 


operating in road and 
: - : return 
income equipment 
SOP etacdsewenee Co rcccccccccccccs $5,281,699 $111,435,753 4.74% 
Bee CORNER) oes coccwccesccesees 5,832,229 115,572,394 5.05% 


On the Company's proposed rate base of $264,873,172 (De- 
cember 31, 1925) the net railway operating income shown above 
represents a return of 1.99 per cent in 1925 and a return of 2.20 
per cent in 1926. 

Net Income and Return on Capital Stock. 

The Company’s outstanding capital stock consists of $34,110,- 
250, all of which, except stock of the par value of $25,350, is 
owned by The Pennsylvania Railroad Company. It has other 
eapital liabilities of $70,521,520, almost $50,000,000 of which is 
bonded debt. Its total stock and funded and unfunded debt are 
$104,431,770 (Minutes 3081). For some years prior to 1916, 
its outstanding capital stock was $12,000,000. On April 30, 
1917, however, its stock was increased to $34.110,250, and that 
amount is still outstanding. At that time, the Long Island 
Railroad Company issued to the Pennsylvania Railroad Com- 
pany $22,110,250 of common stock and $5,202,100 of 20-year, 
5-per cent debentures, in exchange for $26,500,000 par value 
t-per cent debentures and in payment of unsecured advances of 
$812,350. Asa result of this transaction, the Long Island Rail- 
road Company claims an annual saving in interest charges of 


Vice-president County prepared a statement showing the net 


$832,389 (Exhibit 122). 


income earned on the capital stock for each year from 1916 


P.U.R.1928C. 
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to 1926 inclusive. During the past three years this was as fol- 


lows: 

Per cent on 
Year Net income capital stock 
DORE weveeanansseectecscena soseccocecsecoces GE Oat wee 7.41% 
BED. +xseveeeenes Coeecocecocsee 6666000000645 2,544,955 7.46% 
BOO «ssee00 istjeeanwe és eneeenwee new coecces Oh SO6 9.2% 


The same witness also showed that the average net income for 
the period 1916-1925 was $1,229,603 or 3.74 per cent on capital 
stock and the average net income for the period 1921-1925 was 
$2,047,669, or 6 per cent on capital stock, although the actual 
per cent in 1921 was only 1.76. The average for the years 1922- 
1926 was 7.49 per cent (Exhibit 122). 

How the proposed increases affect fares and mileage rates 
between the terminals and certain typical stations is shown graph- 
ically as: 

LONG ISLAND RAILROAD COMPANY 


PRESENT AND PROPOSED 60-TRIP COMMUTATION FARES TO BROOKLYN (FLAT- 
BUSH AVENUE) OR TO LonG ISLAND CITY. 
Present Proposed 


‘ . Present Proposed 
Station Mileage és — rate rate 


fare fare . . 
per mile per mile 
Atlantie Division 
Warwick Street ....<.<s 4.9 3.30 4.00 .0112 0136 
Main Line 
Union Hall Street ...... 10.0 6.60 7.95 .0110 .0133 
i. 83. eer ee 14.6 7.48 9.00 .0085 .0103 
res 25.1 9.68 11.65 0064 0077 
DE OO sevescacesaeas 30.8 10.40 12.50 .0056 .0068 
rrr 34.4 11.06 13.30 0054 0064 
UIE kn cescce reeves 40.6 11.99 14.40 .0049 .0059 
Sg By reer ere 60.3 15.95 19.15 .0044 .0053 
CEE. Sire ninnenaons 68.8 18.26 21.95 .0044 .0053 
North Side Division 
a Pre re 4.6 3.96 4.80 .0143 .0173 
EE. cceeenedon sees eee 10.1 6.05 7.30 .0100 .0120 
DNR. ia csvset ewer 15.3 7.59 9.15 -0083 0100 
Montauk Division 
EE ck feck ccsueeenwn 5.2 4.84 5.85 .0155 .0188 
W. Hempstead .......... 20.1 8.80 10.60 .0073 .0088 
Frere rere 33.8 11.00 13.20 .0054 0065 
uo ee 49.8 13.26 15.95 0044 0053 
Brookhaven ............ 59.6 15.79 18.95 0044 0053 | 
BOStport 26. cc sccccscces 69.9 18.48 22.20 0044 .0053 i 
Rockaway Beach Division i 
Aqueduct ....cccccesess 10.2 5.67 6.85 .0093 .0112 f 
Hammel ........ (eet auwe 15.6 7.87 9.45 .0084 .0101 ; 
Hempstead Branch 
Hempstead ......-..csee - 19.9 8.00 10.60 .0074 .0089 
Wading River Branch H 
POT. cnnesne ens an eer « 2S 10.12 12.15 .0059 .0070 
INOTERPORE 2. cccccccccces 39.3 11.88 14.30 0650 0061 | 
eae 49.7 13.26 15.95 -0044 .0053 


P.U.R.1928C, 
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LONG ISLAND RAILROAD COMPANY 


PRESENT AND ProPOSED 50-Trip COMMUTATION FARES TO BROOKLYN (FLAT- 
BUSH AVENUE) OR TO Lone ISLAND City. 
Present Proposed 


Present Proposed 
rate rate 


Station Mileage 


fare fare $ . 
per mile per mile 

Main Line 

Union Hall Street ...... 10.0 9.35 11.25 .0187 .0225 

PORE FUER ca vccccveces 14.6 17.16 20.60 .0235 .0282 

8 eee eee 25.1 29.92 35.95 .0238 236 

Mill Neck ..... serene -- 30.8 36.47 43.80 .0237 0284 

RMU sccccccccces 34.4 40.65 48.80 .0236 .G284 

ee 40.6 47.96 57.60 .0236 .0284 

a Se 60.3 67.43 80.95 0224 0208 

CO arr er Te 68.8 77.00 92.40 .0224 .0269 
North Side Division 

eee Tr 6 4.24 5.10 .0184 .0222 

BUMPREOM o.cccvccceses 9.7 10.45 12.55 .0215 0259 

ee eee sos Dae 17.88 21.50 .023 .0281 
Montauk Division 

re coe §.2 5.34 6.45 .0205 .0249 

W. Hempstead ....... coe OE 24.09 28.95 .0240 .0288 

FO Peer rere 33.8 39.99 48.00 .0237 0284 

sete, cic MOO oe 49.8 55.83 67.00 .0224 0269 

Brookhaven ..cccccccces 59.6 66.61 79.95 .0224 0268 

Eastport indch~esebndacaes 69.9 75.74 90.90 .0217 .0260 
Hempstead Branch 

| eee ee 24.09 28.95 .0243 .0292 
Wading River Branch 

DEE scabseeescaracane 28.8 34.10 40.95 .0237 0284 

ee 39.3 46.48 55.80 237 0284 

ee CE saidaensaNadaee 49.7 55.61 66.75 .0224 .0269 

LONG ISLAND RAILROAD COMPANY 
PRESENT AND PROPOSED 50-Trip COMMUTATION FARES TO PENNSYLVANIA 


STATION. 


> OE Ie 7 
Stati , Present Proposed Present Proposed 
Station Mileage rate cate 


fare fare i : 
per mile per mile 
Main Line 
DED Scwtnencuesiees 5.0 5.50 6.50 .0220 0254 
Kew Gardens ........0¢- 9.7 10.67 12.85 .0220 0265 
SEGONS ci cas cePececvses 15.2 16.56 19.90 .0218 0262 
Re ee 34.4 40.76 48.95 .0237 0285 
PIOHRNE . 6 tecceccsceee 41.2 47.69 57.25 .0232 .0278 
ee 50.3 56.49 67.80 .0225 .0270 
Yaphank .......ccecesss 60.6 67.93 81.55 0224 0269 
COTO. a civcsnenaens 711 79.75 95.70 .0224 0269 
North Side Division 
i | eee 5.9 6.27 7.55 6213 .0255 
ow. 2 eee 10.3 10.34 12.45 .0201 .0242 
Pt. WaeRiMstom .. ccc ccss 19.9 23.71 28.50 .0238 .0286 
Rockaway Beach Division 
Brooklyn Manor ........ 10.1 9.63 11.60 .0191 0230 
Arverne (Straiton Ave.) . 25.1 22.55 27.10 -0180 0216 
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LONG ISLAND RAILROAD COMPANY. 
PRESENT AND Proposep 50-TrIP COMMUTATION FARES TO PENNSYLVANIA 
STaTIon—continued. 
Present Proposed 


r sed 
Present Propose ‘wide wits 


Station Mileage 


fare fare 
per mile per mile 

Montauk Division 

DO, Sct iconnusewes 15.1 16.56 19.90 .0219 .0264 

MEN cause ssanes ces 19.9 26.84 32.25 .0270 .0324 

bn ee 24.7 29.54 35.45 .0239 .0287 

DE. Go 6 Saaiseademdonas 30.0 35.70 42.85 .0238 .0286 

ee 34.6 41.14 49.40 .0238 .0284 

PEE SG evssesepahews 38.8 46.04 55.25 .0237 .0285 

CD i. conitecohawaaes 49.6 55.83 67.00 0225 .0270 

en AO OTe ee 60.0 67.38 80.90 0225 .0270 

BE. Moriches .....isccee. FS 78.49 94.20 .0224 .0269 
Long Beach Division 

Soe. Lynbrook .......c000: 20.0 24.59 29.55 .0246 .0296 

a eS eee 24.6 29.70 35.65 .0241 .0290 
Oyster Bay Branch 

a ree | 35.42 42.55 .0238 .0286 
Wading River Branch 

CD, isn dwanec ee soa See 46.64 56.00 .0237 .0284 

Pt. Jefferson ....... oocs «6 66.55 79.90 0224 .0269 

Wading Rive? 2... s0ce0 70.6 79.20 95.05 .0224 0269 


LONG ISLAND RAILROAD COMPANY 
PRESENT AND PRoposep 60-TRip COMMUTATION FARES TO PENNSYLVANIA 
STATION. 
Present Proposed 


Present Proposed 
rate rate 


Station Mileage 


fare fare aR . 
per mile per mile 
Main Line 
ee I ee 5.0 5.50 6.60 .0183 .0220 
ee 9.7 7.81 9.40 .0134 .0162 
WE, pos cdecaceveeecks 15.2 9.30 11.20 .0102 0123 
Comtral Pack oo cccccccce 29.9 12.10 14.55 .0067 .0081 
. 2) eae 34.4 13.04 15.65 .0063 .0076 
Ce, 41.2 14.03 16.85 .0057 .0068 
Ronkonkoma ............ 50.3 15.13 18.20 .0050 .0060 
WE, 52054 stake ans 60.6 17.66 21.20 0049 0058 
SE, wie kcucesaulme 71.1 20.46 24.60 .0048 .0058 
North Side Division 
SP Aer ee 5.9 5.50 6:60 0155 .0186 
ee A ee 10.3 7.81 9.40 .0126 0152 
Et. WEGMINStOR cccccess 19.9 10.56 12.70 .0088 .0106 
Montauk Division 
Er rors 15.1 9.30 11.20 .0103 .0124 
ND 6 Ktwasieeehevex 19.9 11.00 13.20 .0092 0111 
woe epg ee 24.7 11.61 13.95 .0078 .0094 
0 ee eee 30.0 12.10 14.55 .0067 0081 
CRIED 5c tnennieas dames 34.6 13.04 15.65 .0063 0075 
cn bg RUE CLT 38.8 13.81 16.60 .0059 0071 
CED siceconsacaceeean 49.6 15.13 18.20 .0051 .0061 
BOMPOre 2. ccccevcoceces 60.0 17.49 21.00 .0049 .0058 
ae ee er 70.0 20.13 24.20 .0048 .0058 
Rockaway Beach Division 
Brooklyn Manor ........ 10.1 7.48 9.00 .0123 .0149 
Arverne (Straiton Ave.) . 25.1 10.45 12.55 .0069 .U083 


P.U.R.1928C. 
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LONG ISLAND RAILROAD COMPANY. 
PRESENT AND PrRoposep 60-Trip COMMUTATION FARES TO PENNSYLVANIA 
STaTioNn—continued. 
Present Proposed 


Presen 
esent Proposed rate rate 


Station Mileage 


fare fare ‘ , 
per mile per mile 
Long Beach Branch 
S. Lynbrook ......cccce- 20.0 10.51 12.65 .0088 0105 
Long Beach ....... cocce 24.6 12.10 14.55 .0082 .0099 
Oyster Bay Branch 
Glen Cove ....... Cecesece 29.8 12.10 14.55 .0068 .0081 
Wading River Branch 
a ee eee 39.4 13.92 16.75 .0059 .0071 
Smithtown ....ccccsesees 49.0 15.13 18.20 0051 -0062 
Pt. Jefferson ...... cooee 59.4 17.33 20.80 .0049 .0058 
Wading River .......... 70.6 20.30 24.40 -0048 0058 


Commutation Rates. 


There is no satisfactory history of the origin and growth of 
commutation rates. They contemplate the payment of a single 
sum to a railroad for transportation between two specified sta- 
tions, the trips either being limited in number and/or in point 
of time. Originally a mere incident to through traffic, the busi- 
ness was welcomed by carriers because it could be handled with 
little additional cost and not only added volume to the regular 
passenger operation, but also tended to reduce fixed operating 
costs on a per passenger basis. Perhaps there also existed or now 
exists, some reciprocal relationship between the railroad and its 
commuters with regard to freight traffic, that is, commuters 
may be responsible for increases in freight business. (Record 
421). 

In the Commutation Rate case, (21 Inters. Com. Rep. 428, 
443), it was said: 

“The carriage of a commuter differs in many respects from 
other passenger traflic and is an independent and special service 
and a special kind of traffic.” 

And in the same case: 

“Tt must not be forgotten that by separating their homes from 
their places of business they (the commuters) have committed 
themselves to the several defendants that respectively serve 
them, as daily travelers back and forth over their lines as whole- 
sale purchasers of their transportation.” 

A more recent decison of the Interstate Commerce Commis- 
sion (I. & S. Docket Nos. 1-8, 21 Inters. Com. Rep. 441) 
P.U.R.1928C. 
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reflects the effect of the changes which have come with the 
phenomenal growth of commutation business: 

“Tt is undeniable that the enormous growth of suburban com- 
munities in recent years, and particularly around the great 
cities such as New York and Chicago, has resulted in material 
changes both in the character and the cost of commutation service. 
The increasing demands of commuters for more frequent trains 
and a faster time schedule, for club cars and parlor ears, and 
other conveniences have undoubtedly minimized it as a factor 
tending to a reduction in the unit of cost of passenger traffic; 
and instead of being an incident to through traffic and valuable 
because it added volume to it without adding proportionately 
to the cost and thus tended to a reduction in the operating 
expense per passenger, commutation traffic in many instances 
is now moved at a comparatively high operating expense. In 
some cases it has become an independent and special service, 
conducted largely in special trains with special equipment and 
motive power, and very often even on special tracks, and fre 
quently with special stations.” 

Although commuter traffic might have been originally a by- 
product or pick-up business, a method of “filing the empty seats,” 
it can not be justly said here, as it has been in some other com- 
mutation cases, that-it is a traffic which only adds slightly to the 
income and which, were it not present, would permit but little 
decrease in expense. 

The courts of New York state, in passing on the legal princi- 
ples here involved said: 

“Our flourishing cities owe their position and prosperity, in 
part, to the commutation rates for suburban service; the health 
and welfare of the public are concerned that people doing busi- 
ness in the large cities may live in the country where the sur 
roundings are pleasanter, more healthy and to the advantage 
of themselves and their families. It is a known fact that such 
rates exist upon all railways entering large cities, and have usu- 
ally been established by the companies voluntarily in the inter- 
est of themselves and the public. The service is different in 
its nature from the other passenger service. It is so universal, 
of such large proportion, has become so necessary to the public 


that it cannot be said that the fixing of reasonable and just rates 
P.U.R.1928C, 
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for it is unusual or unreasonable or the granting of a benefit 
to individuals and not for convenience to the public.” (Page 
534. ) 

On pages 538 and 539, the court continuing said: 

“It is conceded that the public interest demand a low rate, 
and that the lower the rate, the better it is for the patrons of 
the road so long as the road can be saved from bankruptcy and is 
uble to continue a reasonable service. It is not clear what the 
Commission intended to allow the relator under the expression 
‘actual out-of-pocket expense involved in performing the service.’ 
If it means to exclude, as we infer it does, a consideration of 
the maintenance and general expenses, interest, up-keep of the 
track and equipment, and include merely the expense of running 
the train itself, the Commission proceeded upon a wrong basis. 
In any event the determination cannot rest upon the uncertainty 
as to what was intended by the expression. It is evident that 
all the elements going to make up a fair rate were not included 
and considered. Tlie situation in hand is not met by denying 
the company what it wants because it is not good for it. If the 
rate is just and reasonable, the company may demand it even 
though the’Commission is of the opinion that the company is 
making a financial mistake in asking its just dues. (People 
ex rel. Delaware & H. Co. v. Stevens, 134 App. Div. 99, 118 
N. Y. Supp. 969; aff'd 197 N. Y. 1, 90 N. E. 60.)” 

“If a reasonable and just rate will be prejudicial to the com- 
munity, it is unfortunate, but furnishes no reason why the 
company should be required to render the service at a loss. The 
rate must be reasonable and fair to the company and to the pub- 
lic; the public must not pay too much nor the company receive 
too little. While the Commission concludes that all of the 
tollage and terminal expenses should be considered as a part of 
the general expenses of the company, it does not result there- 
from that the rates charged were unreasonable or unjust. It 
might well be that if these charges were treated as a general 
expense of the road and not charged upon the passenger traffic, 
nevertheless the company’s rates were just and reasonable. The 
Commission has given too much attention to the benefits which 
the community in and about New York will receive from lower 
rates without regard to the loss which the company will suffer 
P.U.R.1928C. 
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thereby. While the company owes something to the upbuilding 
of the community, nevertheless the business offered must at least 
pay a fair return over actual cost. It rested its determination 
entirely upon an erroneous assumption that the rates were illegal 
and unfair because the company had increased its rates, and 
based its conclusion that the company had not rebutted that pre- 
sumption upon satisfactory reasons. . . .” (People ex rel. 
New York N. H. & H. R. Co. v. Publie Service Commission, 
159 App. Div. 531, 145 N. Y. Supp. 503.) 

This case was affirmed on appeal to the court of appeals (215 
N. Y. 689, 109 N. E. 1089) upon the opinion in the court below. 

In Banton v. Belt Line R. Corp. 268 U. 8. 413, at page 421, 
69 L. ed. 1020, P.U.R.1926A, 317, 324, 45 Sup. Ct. Rep. 534, 
it was held: 

“, . . The applicable law is plain. The state is without 
power to require the traftic covered by the fare enjoined to be 
carried at a loss or without substantial compensation over its 
proper cost. And such cost includes not only the expenditures, 
if any, incurred exclusively for that traffic, but also a just pro- 
portion of the expenses incurred for all traffic of which that in 
question forms a part. The cost of doing such business is not, 
and properly cannot be, limited to the amount by which total 
operating expenses would be diminished by the elimination of, 
or increased by adding, the transfer passengers in question. It 
would be arbitrary and unjust to charge to that class of business 
only the amount by which the operating expenses were, or would 
be, increased by adding that to the other traffic carried. Out- 
lays are none the less attributable to transfer passengers because 
also applicable to other traffic. Operating expenses which are 
incurred on account of all passengers carried, and which are 
not capable of direct allocation to any class, should be attributed 
to the transfer passengers in question in like proportion as such 
expenses are fairly chargeable to other passengers receiving 
like service. While the carrier has no constitutional right to 
the same rate or percentage of return on all of its business, the 
state may not select any class of traffic for arbitrary control and 
regulation. Broad as is its power to regulate, the state does not 
enjoy the freedom of an owner. Appellee’s property is held in 


private ownership; and subject to reasonable regulation in the 
P.U.R.1928C. 
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public interest, the management and right to control the business 
policy of the company belong to its owners. Northern P. R. Co. 
vy. North Dakota ex rel. McCue [236 U. S. 585, 595, 59 L. ed. 
735, P.U.R.1915C, 277, 35 Sup. Ct. Rep. 429, L.R.A.1917F, 
1148, Ann. Cas. 1916A, 1]; Norfolk & W. R. Co. v. Conley 
[236 U. S. 605, 609, 59 L. ed. 745, P.U.R.1915C, 293, 35 Sup. 
Ct. Rep. 437]; Interstate Commerce Commission v. Chicago G. 
W. R. Co. 209 U. S. 108, 118, 52 L. ed. 705, 712, 28 Sup. Ct. 
Rep. 493.” 

[1] Under § 29 of the Public Service Commission Law the 
burden of proving the proposed rates to be just and reasonable 
rests squarely upon the railroad company. 


Contentions of the Parties in this Proceeding. 


Differences of opinion and conflict of testimony developed 
as to the principal issues. Analyses and exhibits making alloca- 
tions of revenues and expenses between the different classes of 
business of the company were offered not only by the company but 
by the city of New York, the Flushing United Association, and 
the Association of Long Island Commuters. The claims of the 
parties may*be summarized briefly as follows: 

The Company. 

The Long Island Railroad Company insists: 

(1) The existing rates are not sufficient to insure the continua- 
tion, improvement, and expansion of the transportation services 
furnished by the Company and if these increases are not per- 
mitted the service will deteriorate, and its already inadequate 
facilities will become more so, to the loss and detriment of its 
patrons and the communities served by it. 

(2) That the existing commutation rates are confiscatory in 
that they are not sufficient to yield a fair return on the value 
of the property used in furnishing transportation. 

(3) The existing commutation rates are confiscatory aside 
from any question of return on the value of the property used in 
transportation, in that the cost of carrying commutation pas- 
sengers is more than the revenue. 

In support of the first contention, the Company submitted a 
summary of the estimated expenditures for improvements, ex- 
P.U.R.1928C. 
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tensions and betterments during the five years 1927-1931. These 
were divided into four groups: 

1. Mandatory improvements imposed on the railroad by 
Federal, state, or municipal authority, consisting generally of 
the railroad’s share of grade crossing eliminations; expenses of 
electrification to comply with the Kaufmann Act in accord- 
ance with its program heretofore submitted to the Public Service 
Commission; automatic train control equipment to comply with 
present and expected orders of the Interstate Commerce Com- 
mission ; expense of new streets opened across the railroad right- 
of-way and street widening expenses, principally in Greater 
New York. 

2. Additions and betterments for the improvement of service 
and the carriage of additional traffic. These include a new 
terminal in Long Island City, additional electrical facilities for 
increased service, additional shop facilities for the repair of 
additional equipment, new passenger stations and lengthening 
and raising of the platforms of existing stations to accommodate 
longer trains, additional trackage, heavier rail tie-plates, and 
fittings. 

3. Expenditures for additional equipment to care for increase 
in traffic. It was estimated that it would be necessary during 
the 5-year period to purchase 300 motor cars, 100 train cars, 50 
steel coaches for steam locomotive service, and 500 freight cars. 

4. Certain estimated expenditures for improvements, mainte- 
nance of traffic, retirement of equipment, etc., in connection with 
the three groups of expenditures for additions and betterments 
hereinbefore set forth. This group, it was stated, would not be 
capital expenditures but proper charges to operating expenses. 

The estimated expenditures, less charges to operating expenses, 
during such 5-year period, was estimated at more than $57,000,- 
000. 

Valuation. 

In connection with its elaim that existing rates do not yield 
e fair return, the Company submitted a valuation of the physical 
property, including going value, working capital, and other 
items. These valuation figures, the method of estimation, the 
theory of depreciation applicable to the property, and the treat- 


ment of reserve funds for that purpose, were all strenuously op- 
P.U.R.1928C. 46 
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posed by the city of New York and the Commuters’ Association. 
The claimed rate base or value of the property and the return 
thereon is set forth as follows: 

“Rate Base and Return. 


‘As hereinabove set forth the rate base or value of the property 
used or useful in transportation as of 1925 is as follows: 





LE icc aenounee Ter TC TC TT Te eee Te Te Soeeesons occ. GRE 
OPUCMIOS oo 5 6.'0:6:6.00:0560000 50 eese cose sseeeesoseseccoue eee 98,55 
DINE ncn ce neeccvs PTT TTTTTTTTLI TTT TTT TT cooe 39,422, 
General expenditures .........scccecccscece Ot eevececeseenes 16,962,500 
GO CORITID GONE oo oecccsegsccccrcscosees bh66bOCesse CERES ° 15,119,646 
WEERING CRDIEAL q.. cccccncesocccecesccssosecessssecesoeses 3,289,975 





$264,873,172 

The net railway operating income in 1925 was $5,281,700 
(Exhibit 115, p. 3240). This is only 1.99 per cent on the value 
of the property or rate base. If the 20 per cent increase in com- 
mutation rates had been in effect, assuming the volume of 
business would have been the same as in 1925, the return in 
1925 would have been only 2.65 per cent of the value of the 
property or rate base (Exhibit 116). It is obvious that the 
Company is not earning a fair return on its property with its 
present rates.” (Company’s brief, p. 127.) 

As has been said, the Company insists that existing commuta- 
tion rates are confiscatory aside from any question of return on 
the value of the property used in furnishing transportation; in 
that the cost of carrying commuter passengers is more than the 
revenue. It claims that in the year 1925 the cost of carrying 
such passengers, including joint facility and equipment rentals, 
but excluding interest on investment and taxes, was 1,229 cents 
per passenger-mile (Exhibit 74, Records 1896). This exhibit 
and the testimony relative thereto was based on the use of all 
permissive rides. With the deduction of the cost of all station 
employees on the whole system, the “average” cost of carrying 
a commuter per mile was stated to be 1.183.cents (Exhibit 75, 
Record p. 1900). The revenue per commuter passenger-mile 
receiver, assuming all permissive rides used, was claimed to be 
.901 cent per passenger-mile (Exhibit 76, Record 1901). 

Computations based on the assumption that all commuters 
used: only 50 trips out of 60 permissive rides show an expense 
per mile of 1.329 cents and revenue of 1.062 cents. On the 
P.U.R.1928C. 
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assumption that only 45 trips were used, the expense was stated 
to be 1.415 cents and the revenue 1.167 cents. 

Exhibit 198 summarizes these contentions as follows (based 
on 1926): 


All rides 50 of 60 45 of 60 
used rides used rides used 
Cost per commuter 
Passenger-mile .........eeee0- 1.129 cents 1.271 cents 1.356 cents 
Revenue per commuter 
Passenger-mile ........ +s eee -912 cents 1.076 cents 1.182 cents 


It was further claimed that the service to the commuter and 
service to the noncommuter were inseparable and that none of 
the three theories of separation offered on behalf of the city, 
the Commuters’ Association, and Flushing United Association 
takes into consideration practical questions of railroad operation 
and difficulties in separation of expenses and revenue claimed 
by the Company to be unsurmountable. 


The Association of Long Island Commuters. 

The Commuters’ Association claims that the Company has 
failed to sustain the burden of proof resting upon it in proving 
the cost of commutation service, and which service, instead of 
being conducted at a loss is highly profitable; that its estimated 
expenditures for the future are inaccurate, elaborate, and out of 
all proportion to any expansion or improvement expenditures 
in any previous 5-year period ; that its future revenues are under- 
estimated ; that the value of its property is based upon fictitious 
and illegal theories and is not a fair value to include in a rate 
base. The value of railroad lands is the subject of particular 
attack, and the failure of the railroad to separate its property be- 
tween that used in commutation service under the jurisdiction 
of the Public Service Commission and of the Transit Commis- 
sion is stated to be a fatal defect. 

It is further urged that the commutation rates on the Long 
Island Railroad are higher than rates of the same class and ebar- 
acter reflective on other railroads entering the city of New York; 
and insisted that an increase in commutation rates would retard 
the growth of the territory served and would stifle the move- 
ment ealeulated to induce city dwellers to move to suburban 
districts. 

P.U.R.1928C. 
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The Flushing United Association and 
William A. Leonard Post, American Legion. 

These organizations are stated to be composed of more than 
one thousand residents of Flushing, a great majority of whom 
are commuters. They were represented at the hearings by coun- 
sel and have filed a brief which raises these questions: 

[2] That the Long Island Railroad Company is barred from 
any relief-in this proceeding by the operation of the Trans- 
portation Act of 1920. In other words, that the Long Island 
Company, although it is for all practical purposes an intrastate 
railroad, chose to and did make a claim that it was an interstate 
carrier and therefore under the jurisdiction of the Interstate 
Commerce Commission by virtue of the Transportation Act; 
that it has voluntarily subscribed to the doctrine of a uniform 
level of rates, interstate and intrastate, and that, therefore, it 
has by its action abandoned the theory which might have been 
applicable to it as an interstate carrier, and evidenced its desire 
to forever free itself from regulation by the New York au- 
thority ; reasoning from this statement that the Long Island Rail- 
road, wishing the general level of interstate rates to apply to it, 
can not now abandon the theory as to certain of its rates, nor 
can this Commission fix a rate on any other theory. 

(2) It is contended by comparison of distances and rates, that 
the rates per mile for commensurate distance for commutation 
traffic on other standard railroads into New York are in nearly 
every instance lower than that charged by the Long Island. 
Similar comparisons are made with rapid transit rates. 

We can not agree with the first contention, but believe the 
Commission has jurisdiction to pass on the rates in this proceed- 
ing. 

[3] The comparison of Long Island Railroad rates with rates 
on other lines into New York city seems considerably weakened 
by the failure to include, at least, the rates of the New Haven 
Railroad into the Grand Central Terminal. But comparisons 
ought not to be the sole basis of the determination of rates; al- 
though they are undoubtedly helpful and important 
P.U.R.1928C, 
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City of New York. 

The city of New York makes preliminary objection: 

1. The Company has not proved that the increases shown in 
the schedules filed are just and reasonable as it has not separated 
the value of its property within the city of New York from 
that outside the city; nor has the company proved the cost of 
operation and its revenue within the city separated from same 
outside the city so as to enable each Commission to determine the 
justice and reasonableness of these increases within its individual 
jurisdiction. 

2. The Company has not separated the property used in com- 
mutation business from that used in its general passenger busi- 
ness. 

3. The Company has not separated the operating costs of the 
commuter business from the costs of the general business. 

4. The Company has not proved either the original or recon- 
struction value of its road and structures nor of its equipment. 

5. The Company has not proved either original cost or market 
value of its lands as of December 31, 1925.” 

The city disagrees with the Company as to the methods em- 
ployed in the determination of the profitableness of commuta- 
tion business, claiming that the Company’s attempt to separate 
the cost and revenues between regular passengers and com- 
muters is statistically unsound. It is urged that the Company’s 
apportionment between freight and passenger service is improper 
and illogical. Further, that the Company’s case rests largely 
upon its statement of operating expenses of a single year (1925), 
which the city claims to be abnormal and offers in lieu thereof 
a computation of what is claimed to be proper maintenance of 
way ‘and structure expenses based on a 6-year average—1921-— 
1926—denominated as a “normal” expense. : 

The valuation figures offered by the Company are claimed to 
be improper. The city contends that railroads form a special 
class of utilities for which Congress has laid down a particular 
system of regulatéon and under which the Interstate Commerce 
Commission has adopted a particular method of valuation. The 
city claims that such method is the law of the land for railway 
rate litigation, and claims in presenting its valuation that it has 
P.U.R.1928C, 
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followed the approved and proper method. In addition, the city 
makes an analysis of operating results and apportionment be- 
tween freight and passenger business, the ‘proper’ costs of com- 
mutation business, the ‘proper’ apportionment between com- 
muters and regular patrons, deducing therefrom that the com- 
mutation business by itself is highly profitable under present 
rates, 

Summarized briefly, the city’s position is: 

“1. The Company has failed to meet its burden of proof. 

“2. It pretends to show a loss in total passenger business, by 
basing its computation upon a grossly excessive valuation, by 
including extraordinary maintenance expense, and by using un- 
reasonable methods of apportioning the vast amount of common 
elements between freight and passengers. 

“3. It purports to show a loss in the commutation business by 
taking the average cost per passenger mile for the entire passenger 
service (with slight adjustments) and comparing it with the aver- 
age receipts per passenger mile of the commutation business. It 
thus compares unlike relative quantities. The average receipts 
per commuter passenger mile should be compared with the average 
cost per commuter passenger mile, and not with the average cost 
of the entire passenger business. Nor can the average cost per 
passenger mile for all passengers be taken as the cost per commu- 
tation passenger mile. 

“4, It has disregarded completely the enormous density factor 
in the transportation business. It has not considered the reduc- 
tion in costs due to huge volume; it has not distinguished between 
the low density of the ordinary passenger traffic and the great 
density of commutation, but has merged the two in a general aver- 
age, which was then erroneously taken as the cost of the com- 
mutation business. 

“5. It has used erroneously reproduction cost, without deduct- 


ing any depreciation; has computed reproduction cost improper- 


ly; has made no allowance for actual cost; has appraised its land 
on a fallacious method; has added improperly large amounts for 
general expenditures, working capital and going value. 

“G. It has relied upon extraneous matters which have no ma- 
P.U.R.1928C. 
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teriality to this case, to wit: the assumed additional revenues 
needed to carry out an independent financial program for future 
developments, without regard to the cost of commutation. 

“7, The city has shown that the commutation business is highly 
profitable at present rates; it used a reasonable basis of valuation 
in conformity with the principles and methods adopted by the 
Interstate Commerce Commission in the St. Louis and O’Fallon 
case, and in fairness to investors under the conditions of present 
high price levels; it has used proper methods of apportionment 
between freight and passengers in line with the Interstate Com- 
merce Commission’s rules adjusted to the special local conditions ; 
it made a final apportionment between the regular passengers and 
commuters, and showed that the commutation business in 1926 
was operated at a profit of $2,000,000 above all operating ex- 
penses, taxes, rentals, and 6 per cent return on the property as- 
signable to commutation.” 


Commuter Costs. 


Flushing United Association Computations. 

The witness considered only the north side division of the 
Company. Exhibit 138 covers train-miles, car-miles, number of 
commuters, and number of individual ticket riders on April 5, 
1927, as computed from data furnished by the Company. Dead- 
head car-miles were included with those of the commuter period 
and data separately computed for commuter and noncommuter 
periods. Exhibit 142 translates the car-miles and passenger trips 
of Exhibit 138 into number of passengers, passenger-miles, and 
revenue, for commutation and for noncommutation hours sepa- 
rately, to show revenue per commuter passenger-mile (not includ- 
ing 50-trip tickets) which was found to be 1.328 cents. In 
Exhibit 144, costs were computed by commutation hours and 
noncommutation hours, including operating expenses, rentals, 
and taxes. The results were: 


Commutation Noncommutation 





hours hours 
Coste (exhibit 146) ..ccccceciccccscccesces GEER $3,976.04 
PeepeNs CORMRRES BOE) o6. o ivcticcddsccicdons 4,404.17 3,657.27 
GE DOOD 6 n.in.6c6056.00066 056805 06 eRCRe . Loss $318.77 
P.U.R.192S8C. 
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These results are reduced to a passenger-mile basis for com- 
muters, as: 


Net revenue for 60 and 46-trip commuters .....-...eeeeseeeeeeee- 9.0005 
Net revenue for 50-trip commuters ....:....... Oc beececescecoece 0041 


7 
3 

As the tabulations indicate, the study made purports to show 
profit in commuter traffic on the north side division at existing 
rates. Consequently, it is urged that being profitable on that 
division is an indication that it is similarly profitable on the entire 
system. 

[4] The method used differs from the other two allocations 
(later discussed) in that it does not treat the carriage of com- 
muters in the noncommuter period as incidental. It concludes 
that commuter revenue during the commuter and noncommuter 
periods covers commuter expense during both periods. Con- 
sidering 50-trip commuters on the system as a whole, for the year 
1926 there were 81,524,123 50-trip ticket passenger-miles which 
at the profit of .412 cent per passenger-mile would give an op- 
erating income of approximately $338,000. During the same 
period there were approximately $934,000,000 46-trip and 60- 
trip monthly commuter passenger-miles. At a profit of 0.57 
cents per passenger-mile, $532,000 would be operating income 
therefrom. This would produce combined commuter income of 
$870,000 (round figures), tending to show that commuter revenue 
under existing rates on this division at least, covers operating 
expenses, taxes, equipment, and joint facility rentals. 

Only 63,811 50-trip passenger-miles are considered, all taken 
from the census of one day. The system as a whole had 81,524,- 
123 (1926) passenger-miles. It may be that the method when 
applied to the entire system would show approximately the same 
results, but test computations indicate otherwise. 

lor the north side division may or may not be typical of 
the operations on other divisions of the Company. And the same 
allocations made here might lead to exaggerted results. In fact, 
the proponents of the method seemed to concede this (Record, 
pages 3634-3635), where it was stated that these computations 
were not introduced to try to prove a ease, but rather to show 
that the Company had not proved its case; that the railroad, if 
it desired, could show the cost of commutation business by the 
application of similar methods to all of its other divisions. 
P.U.R.1928C. 
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In Exhibit 144, two-thirds of maintenance of way and struc- 
ture expense, and 62.2 per cent of real estate taxes are allocated 
on a time basis between commuter and noncommuter periods 
(4 to commuter period and } to noncommuter period). 

The witness who made the computations testified: 

“When I divided that, two-thirds on the basis of time; that is 
one-quarter of the time of the day is in commutation hours and 
three-quarters in noncommutation hours. I applied one-quarter 
of the two-thirds of the maintenance of way to the commutation 
hours, and the three-quarters to the noncommutation hours. 
That gave me the total cost in commutation and noncommuta- 
tion hours of the maintenance of way on that basis. 

“Similarly, I apportioned the real estate taxes, on the time 
basis, one-quarter in commutation hours and three-quarters in 
noncommutation hours. The balance of the maintenance of way 
and taxes are apportioned on the car mileage basis, the same as 
the other expenses, excluding train employees.” 

Since two-thirds of maintenance of way and structure expenses 
are generally taken as nonvariable items, it would seem that 
they should have been apportioned on the basis of use, rather 
than that of time. Since the number of passenger-miles during 
the commuter period is admittedly greater than during the non- 
commuter period, it follows that estimated operating income 
arrived at by this method must be excessive; since the method 
basically depends on like apportionments of nonvariable expenses, 
application to the whole system would likely lead to inaccuracy 
and improper reductions. 


City of New York Methods. 

The computations of the city of New York show net profits 
on commuter business of $1,512,211, after deducting from com- 
muter revenue a proportion of operating expenses, taxes, rentals, 
and 6 per cent on the fair value of the property as determined 
by the city’s expert. But a deficit of $996,827 is shown on the 
Company’s entire railroad operations, return being computed on 
the same valuation. In Exhibit 148, the city presents what pur- 
ports to be a complete cost summary in tabular form with the 
profits realized on commutation traffic and the loss sustained by 
the railroad as a business. This exhibit or table speaks for itself, 
and follows: 

P.U.R.1928C. 
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In separating the commutation from the regular passenger 
business, the city divided the costs into variables and nonvaria- 
bles. Assignment to the variable cost group is based on the the- 
ory that they vary more or less directly with volume of operation 
—train-miles or car-miles. 

The ratio of variable to nonvariable expenses is stated as: 


Maintenance of way and structures ..............--- 35% to 65% 
MOND a ioc. a¥an tNibs xs nian seca hed SAGaR Ree ee 75% to 25% 
NE nn os. eee ic ews eek eneON Se 75% to 25% 
Other operating expense items ....... Echibensseseans 25% to 75% 
OGRE GOUURIN ORDO ook ccc cedeccsavcesciseccees 66% (variable) 
34% (non-variable) 

TEEN, SEEN Ee ne Te eee 30% (variable) 
Equipment and joint facility rents .................. (all variable) 
Return on property applicable to passenger business of which 

25% is treated as variable and 75% is nonvariable ...... --- $4,576,688 


And applied as follows: 

“Next, in regard to the application of the sums of variable and 
nonvariable supported by following schedules (Exhibits) I have 
taken 45 per cent of the variable passenger costs as assignable to 
commutation. I have made the computation by a various group 
of items. That really was not necessary, because the same 45 
per cent applies to all groups of costs. All variable costs I have 
apportioned 45 per cent to the commuters. This includes the 
variable part of the return on the property.” 

“Then, for the nonvariable, which I deemed or regarded as 
relatively fixed costs, that depend on time and do not depend 
on variation and density and volume of traffic, of those I have 
charged 25 per cent to the commuters. The 25 per cent is sup- 
ported by a letter schedule. 

“The sum of the two, 45 per cent of the variable and 25 per 
cent of the nonvariable constitute total costs.” (Record, p. 
3739.) 

Making the computation and bringing them together, commut- 
er revenue is $10,919,620; commuter cost, including return on 
investment, is $9,407,409 ; the difference, or $1,512,211, is com- 
muter profits. To this item there is added 35 per cent of mis- 
cellaneous other passenger department revenue, or $582,306. 
This makes commuter profit $2,094,507. According to the city, 
this is the profit on the commuter business above a 6 per cent 
return. From this it would appear that regular passenger serv- 
P.U.R.1928C. 
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ice is conducted at a loss of nearly $750,000 and freight busi- 
ness at a loss in excess of $2,300,000 or a net loss on all railroad 
operation of about $1,000,000. 

Exhibit 149 relates to passenger revenue for 1926 set up by 
classes with passenger-miles that produced that revenue. It in- 
cludes all permissive rides for commutation tickets. Exhibit 
150 purports to give traffic density and the differential ratios 
used in connection therewith. It is assumed that it costs (de 
veloped in Exhibit 151) three times as much of variable costs 
to carry a regular passenger as to carry a commuter. When al- 
lowance is made for the larger number of commuter-miles than 
those of regular passengers, it assigns only 45 per cent of such 
variable costs to the commuters. 

It is again assumed (developed in Exhibit 151) that it costs 
eight times as much of nonvariable costs to carry a regular pas- 
senger as to carry acommuter. After allowance is made for the 
greater number of commuter-miles, it assigns only 25 per cent 
of the nonvariable costs to the commuters. The foregoing 45 
per cent is based on a comparison of passengers per car and train- 
miles during the commuter and noncommuter periods on an as- 
sumption of three to one (see Exhibit 151). The latter 25 per 
cent is based on a comparison of the number of passengers using 
the facilities per hour during commuter and noncommuter pe- 
riods. These percentages are taken as though all commuters 
traveled during the commuter period and all regular passengers 
traveled during the noncommuter period; variance therefrom be- 
ing ignored. This is stated by the city’s expert as: 

“In regard to plant, equipment, where nonvariable costs are 
involved the assumption here is that the use for commuters fall 
typically into the period concerned. . . . It is the nonvariable 
costs that vary inversely with density. . . . The greater the 
density the less the Unit Costs.” (Record, p. 3754; Also See 
City’s Brief, pages 82-85.) 

In Exhibit 152, the city apportioned operating expenses for 
1926 between freight and passenger services. Those directly 
incurred in the freight service, $7,619,222 are allocated to it 
and those directly incurred in passenger service, $13,300,363 are 
directly allocated to it. The balance or common expenses, $7,- 
P.U.R.1928C. 
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275,116 were apportioned between freight and passengers costs 
in the ratio of the direct expenses to each other, that is, 65 per 
cent to passenger and 35 per cent to freight or $4,728,826 to 
passenger costs and $2,546,290 to freight. The reasons for such 
allocation and for the city’s rejection of the Company’s theory 
are covered in record pages 3761-3785. 

In the income statement, Exhibit 148, the items are those re- 
ported by the Company, except for maintenance of way and 
structures for which the average for the years 1921-1926 was 
substituted for that of the Company for 1926. The figure used 
is $4,252,682, while that of the Company for 1926 is $5,045,573. 
In the opinion of the city’s expert, the Company’s figure was 
abnormal, excessively high and, therefore, not representative. 

[5, 6] Treating 25 per cent of the commuter mileage during 
the noncommuter period as an incident, but assigning to it the 
same burden as though it had been incurred in the commuter 
period at commuter density involves rather arbitrary conclusions. 
That noncommuters who travel during commuter periods can be 
ignored and viewed as though they had traveled in noncommuter 
periods is not at all in accordance with the facts. To apportion 
to $1,000,000,000 commuter passengers-miles, one-ninth of non- 
variable expenses, and to the 440,000,000 noncommuter passen- 
ger-miles, eight-ninths of such expenses (both on a passenger-mile 
basis) indicates the impropriety of the city’s allocations, 

[7] What are the results of this method in terms of profit or 
loss for the three classes of service—commuter, single ticket pas- 
senger and freight? A commuter profit of $2,094,507 is claimed 
in addition to a6 per cent return on commuter investment (Iee- 
ord, page 3740). As the total net passenger income is only 
$1,357,835, it follows that single trip ticket passengers must be 
carried at a loss of $736,672. It is difficult to accept such results 
as logical when we consider that the revenue per passenger-mile 
for single trip tickets is nearly three times that from commuters 
carried in the same cars and so at the same costs. Exhibit 148 
shows a deficit of $996,827 for 1926 for all three services on a 
valuation of $127,501,587. As there is thus shown a passenger 
profit of $1,357,835 which was wiped out by the freight deficit, 
such deficit must have been approximately $2,354,662. This is 
P.U.R.1928C. 
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a rather large freight deficit on a freight revenue of only $12,- 
577,655. A combined freight deficit of $2,354,662 and the 
deficit of $736,672 on regular passenger service with a profit of 
$2,094,507 on commuter service follows as a result of the city’s 
method. 

The city’s method of determining operating costs where the 
facts are as those here, that is, where commuter traffic compared 
to noncommuter traffic during the noncommuter periods of the 
day is greater than that of the single or round trip tickets, can 
not be correct. For commuter traffic is not a mere incident on 
this railroad. 

We doubt that there can be any profit on commuters, unless 
there is profit on single trip ticket passengers under the Long 
Island Railroad Company conditions. There must be more 
profit per regular passenger-mile than on a commuter passenger- 
mile; while commuter hours density per car is three to one 
noncommuter hours per car, the revenue of single tickets per 
passenger-mile is more than three times that of a commuter. 
The individual ticket riders contribute to commuter hour den- 
sity per car while the commuters contribute nothing to the 
amount by which the regular ticket riders’ revenue exceeds that 
of commuters per mile. If receipt of revenue is concentrated 
during distinctly commuter hours, the expense is also concentrat- 
ed—perhaps not proportionately—but concentrated nevertheless, 
and it does not matter whether such costs are variable or non- 
variable. The latter can not be distributed evenly over the day 
but rather must be distributed in the proportion of use during 
the day or fiscal period, that is, in the proportion of passenger 
car-miles between commuter and noncommuter periods and there- 
in in the ratio of commuter and noncommuter passenger-miles to 
each other. 

Nearly one-third of the single trip ticket passenger-miles are 
traveled during commuter periods. Revenue per commuter-mile 
(1925; 50 of 60 permissive rides used) present rates, is less 
than 1.1 cent (1.062); that for single trip tickets is slightly 
more than 3.3 cents (3.334). As the less than 1.1 cent com- 
muter passenger revenue per mile is profitable according to the 


city, the 3.334 cent passenger-mile revenue during the commut- 
P.U.R.1928C. 
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er period must be more profitable, since it can not cost more 
to carry single trip passengers during the commuter period than 
it does a commuter carried in the same cars on the same trains. 
If more than 2.2 cents is profit on the 3.5 cent passengers, the 
profit on the nearly one-third single trip passenger mileage must 
be considerably more than $2,000,000 during the commuter pe- 
riod. Assuming that commuters and noncommuters travel at 
the rate of approximately 60 to 40 in the noncommuter hour 
trains, if there is a deficit on passengers who pay more than 
3.3 cents per mile, the deficit on the passengers paying less 
than 1.1 cents per mile must be enormous. The fact that single 
trip passenger business is profitable seems obvious. If so, the 
city’s method is improper and should not be further considered. 


Method of Association of Long Island Commuters. 

The Association of Long Island Commuters approached the 
problem from another angle. The cost per car-mile, as stated 
by the Company, was taken and the revenue per car-mile com- 
puted for each class of service, during commuter periods and 
separately for noncommuter periods. A resume appears on the 
first page of Exhibit 164; and in the testimony the various steps 
in the process are explained: 

ASSOCIATION OF LONG ISLAND COMMUTERS 


ExuisiT 1, Pace 1. 
Recapitulation. 


Revenue earned per passenger car-mile on Long Island Railroad for year of 
1925 based upon loadings taken from count April 5, 1927. 


Revenue per car-mile on 
trains arriving at West- Revenue 
ern terminal between 7 per car-mile 
a.m. and 10 a. m., and handled on 














leaving Western termi- all other 
nal between 4 p. m. and trains 
7 p. m. 
60 and 46-trip ticket commuters ... 42.15 cents . 6.57 cents 
adie i, thes up MRE Oe ee 5.63 cents 2.82 cents 
Straight ticket passengers ...... oe 26.80 cents 29.01 cents 
Local electric ticket passengers ... 2.82 cents 1.46 cents 
Baggage mail express ......... se 2.56 cents 2.88 cents 
79.96 cents 42.74 cents 
Cost per car-mile as per L. I. R. R. 
BRIS swt ccc ccesccocccosens 45.02 45.02 
PROME .... ccccscvccsccsevcccccecese 39.94 Deficit 2.28 
PUNE 55 Wipcuewdeeeeeewese se 77.6% 5.95% 


P.U.R.1928C, 
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The number of car-miles during the commuter period was de- 
termined and subtracted from the total passenger car-miles to 
give that during the noncommuter period. The revenue from 
the various classes is divided into that of the commuter and non- 
commuter periods. The revenue so derived was divided by the 
car-mileage of its period. From the sum of the revenue of each 
of the two periods is deducted 45.02 cents as the cost per car- 
mile. This gave a profit of 34.94 cents during the commuter 
period and a loss of 2.28 cents during the noncommuter period. 
From this it was concluded (Record, page 3708) that the com- 
muter business is profitable and the straight ticket business is 
unprofitable. On the page of the minutes noted, it was testified: 

“Well, my conclusion as to the unprofitable business is the 
straight ticket business, which is handled on trains compelled by 
reason of the character of that business, and as none of the cars 
pay the cost of operation, it is quite evident that particular busi- 
ness is unprofitable; and the profitable business is the commuter 
traffic which shows a substantial profit.” 

Commuters who travel during the noncommuter period are 
thus treated as an incident, although it is not specifically pointed 
out as the underlying concept of the method. If that viewpoint 
is rejected and if the revenue (Exhibit 146) from, and the cost 
of carrying commuters, are set over against each other and the 
same is done for noncommuters in the same noncommuter period, 
it will be seen that the noncommuter business during that period 
yields a substantial profit and the commuter business is con- 
ducted at a loss. 

If we translate the tabulated results into operating income, on 
the passenger business available for return in the passenger 
service, page 2 of table 146 shows 15,166,721 car-miles during 
the commuter period, and 31,170,444 car-miles during the non- 
commuter period, for the year 1925. The 15,166,721 x .3494 
less the 31,170,444 x .0268 is $4,463,000. This amount, less 
taxes ($1,128,000) gives $3,335,000 as the operating income on 
passenger service. What class or classes of service produced it? 
The witness contends that it was the commuters. But where 
is the proof? Page 1 of Exhibit 146 speaks for itself. 

If, approximately 62 per cent of the noncommuter period pas- 


sengers are commuters and 38 per cent are noncommuters (see 
P.U.R.1928C, 
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pages 60, 61), then the revenue derived from 62 per cent of 
the passengers during the noncommuter period is 9.59 cents per 
car-mile and from the 38 per cent it is 29.01 cents. Since the 
return for 62 per cent of the passengers is less than one-third 
that for the 38 per cent passengers, the deficit must be due to 
inadequate commuter revenue. The exhibit here does not sup- 
port the testimony. In so far as there is a deficit during the 
noncommuter period, it must be traceable to commuters, for the 
revenue derived from noncommuters in that period is at least 
compensatory. 

The method merely shows that in the noncommuter period 
revenue does not cover cost. Which class of revenue does not 
cover its cost? Then the question arises whether in the com- 
muter period the commuter revenue is sufficiently in excess of 
commuter cost to cover deficiency of commuter revenue in the 
noncommuter section. In short, the analysis seems to leave the 
situation as it found it, that is, it does not determine whether 
commuter revenue covers commuter burden. 

This witness stated (Record, p. 3716): 

“The commuters in number, travel upon the cars in noncom- 
muting hours to the extent of 10 per cent of the capacity of 
those cars.” 

Put if commuters occupy only 10 per cent of the capacity of 
ears operated during the noncommuter period and, as the ratio 
of commuters to noncommuters in the noncommuter period is 
approximately that of 60 per cent to 40 per cent, it follows that 
the noncommuters would occupy only about 6% per cent of the 
seating capacity, and only 163 per cent of the seating capacity 
would be occupied. That leaves idle 834 per cent of the seating 
capacity during the noncommuter period. If only 10 per cent 
of the noneommuter period operating burden may be assigned 
see Record, page 





to commuters (not necessarily so assigned 
3716), then only 6% per cent, on the same line of reasoning, may 
be assigned to noncommuters and the 834 per cent of idle seat 
mileage burden is unassignable. 

If the foregoing car idleness were real and not a distortion 
of the actual situation, the Company would no doubt reduce the 
number of noncommuter period trains to a point where the non-' 


commuter period service would be compensatory. 
P.U.R.1928C. ; 47 
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The foregoing tables, however, can not be said to reflect the 
true condition as to standees since the period where standees are 
shown is one of nearly two hours and thirty minutes and there 
are undoubtedly trains during certain portions of such period 


where the percentage of seats to passengers is much less than .99. 


The Railroad Company. 

The company estimates the cost of carrying a commuter per 
passenger-mile exceeds the revenue received. Such claim is based 
on the average cost per passenger-mile of all passengers carried 
by the Company, such cost including equipment and joint facility 
rents, but excluding taxes and return on investment. The cost 
is stated to be 1.229 cents for the year 1925. (Exhibit 74.) 
All permissive rides for 60-trip monthly tickets were considered 
as used, but cost of station employees ( Exhibit 75), $726,818 is 
excluded and the estimated cost per commuter passenger-mile 
becomes 1.183 cents. Such results are also modified (Exhibit 
76) so as to indicate the actual use of 50 or 45 of the 60 per- 
missive rides. The resuits, when compared with revenue per 
commuter-mile (present and proposed rates), would indicate an 
excess cost over revenue under either schedule. 

The average cost is, of course, based on the assumption that 
the cost of carrying a commuter and the cost of carrying a reg- 
ular passenger is practically the same. 

“Tt seems to me this figure that we have arrived at of 1.1 


> 


83 
eents per passenger mile represents as closely as I can estimate 
the cost per mile of carrying commuters.” (Record, p. 1898.) 
And supporting this conclusion it was testified : 

“The commuters and the other passengers travel in the same 
Practically all trains on the railroad handle 


trains side by side. 
It has been impossible . . . to 


both classes of passengers. 
make any distinction between the cost of carrying a commuter 
and the cost of carrying a noncommuter.” (Record, p. 1896.) 

In Exhibit 77, the Company states the cost of taxes per pas- 
senger-mile as 0.068 cents and add¢ it to the above cost 1.183 
cents obtaining as the actual cost of carrying a commuter, 1.251 
cents per commuter passenger-mile for the year 1925, Exhibit 
P.U.R.1928C. 
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72 duplicates Exhibit 76 with the exception that it includes the 
cost of taxes per commuter-mile as an item of the cost. This 
exhibit (78) is a summation of the Company’s analysis of com- 
muter income and of per mile cost of carrying commuters, 


THE LONG ISLAND RAILROAD COMPANY 


Revenue per Commuter Passenger-Mile and Cost per Commuter Passenger- 
Mile for Operating Expenses (Excluding Station Employees), Equip- 
ment and Joint Facility Rents and Taxes (Excluding Income Taxes), 
and Excluding any Return in Investment Assuming that the 60-Trip 
Commuters Use 60 Trips, 50 Trips or 45 Trips—Year 1925. 


Including 60-trip, 46-trip Including 60-trip 
and 50-trip commuters commuters only 
S0rides 45 rides 5Orides 45 rides 
All usedon used on All usedon used on 
rides 60-trip 60-trip rides 60-trip 60-trip 
used ticket ticket used ticket ticket 
Cost per commuter r 
passenger-mile .... .01251 01405 = .01497 .01251 .01405 .01497 
Revenue per commuter 
passenger - mile, 
present rates ..... .00901 .01062 .01167 .00802 .00963 -01070 
Revenue per commuter 
passenger - mile, 
proposed rates .... .01081 .01274 .01401 .00963 .01155 .01284 
Excess of cost over 
revenue, present 
ere .00350 .00343 .00330 .00449 .00442 .00427 
Excess of cost over 
revenue, proposed 
eee .00170 = .00131 .00096 .C0288 .00250 .00213 


This last exhibit indicates a commuter passenger-mile deficit 
of 0.170 cents per passenger-mile after adding 20 per cent in- 
crease in the rate assuming all permissive rides are used. On 
that basis there were about 1,130,000,000 commuter rides. The 
deficit is $1,920,000 and this without including provision for a 
seat for every passenger. On such basis the new rate will not be 
compensatory, even without taking account of improvements in 
service to which the company is committed by its testimony. 

Let us apply the Company’s method of computation to the non- 
commuter passengers. Revenue per noncommuter passenger- 
mile is stated to be 3.334 cents. The average operating expenses 
as given by Mr. Rawson in Exhibit 78 are 1.251 cents per pas- 


senger-mile (including taxes). Net revenue per passenger-mile 


is the difference between these two figures or 2.083 cents. There 
P.U.R.1928C. 
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were approximately 444,000,000 nonecommuter passenger-miles. 
This would show a profit of $9,248,520. But Mr. Rawson took 
from the expense of carrying commuters the total cost of station 
employees (passenger service) of $726,818. Making this sub- 
traction, the result would be $8,521,700 (round figures) of profit 
on noncommuter business as against a loss of $1,255,000 for 
commuter service. The spread between these two is very great. 
The total single ticket or noncommuter passenger revenue was 
$13,989,000. As the profit available for return was $8,521,700, 
it follows that only 39 per cent was absorbed in operating burden 
applicable to single ticket riders although the commuters had a 
substantial deficit. Such a showing seems extraordinary. 

A census taken on April 5, 1927, was received in evidence as 
Exhibit 129. The count covered all passengers in and out of 
the Pennyslvania and Flatbush avenue terminals during a 24- 
hour period. It shows that commuters use morning trains into 
the city intensively and afternoon trains out of the city in like 
manner, and concentrate patronage during such periods to a 
greater extent than throughout the remainder of the day. The 
railroad company made separate compilations of nonrush hours 
(page 61) to show that on the date the census was taken 49,506 
or 62.1 per cent commuters, and 30,185 or 37.9 per cent non- 
commuters traveled in nonrush hours. Tables based on the ex- 
hibit referred to are hereinafter set forth. The second table 
(page 59) indicates that more than 79 per cent of the total 24- 
hour travel was within 8} hours of the day and that 84 per cent 
of the commuters and 62 per cent of single ticket riders traveled 
during such periods. 

These tables show the number and percentage of such passen- 
gers during the periods referred to as “commuter-hours” by the 
city of New York, the company’s “commuter-hours” and certain 
arbitrary divisions into commuter and noncommuter periods of 
the day marked (a) and (b): 

P.U.R.1928C. 
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Commuters Individual 
and 50-trip ticket Total 
riders riders 
City’s Commuter Hours 
7:30 a. m.—9.20 a. m. 
Riders in period ..... os -- 56,653 8,700 65,353 
Percentage to total in this period . 86.69% 13.31% 100% 
Percentage to total in 24-hour period 36.32% 17.53% 31.79% 
City’s Commuter Hours 
4.30 p. m.—6.29 p. m 
oe 8 Se re 49,822 10, res 60,555 
Percentage to total in this period .. 82.28% 17.72% 100% 
Percentage to total in 24-hour period 31.94% 21.63% 29.45% 
Company’s Commuter Hours 
7.00 a. m.—9.59 a. m. 
i he er 64,235 11,435 75,670 
Percentage to total in this peviod .. 84.89% 15.11% 100% 
Percentage to total in 24-hour period 41.15% 23.05% 36.79% 
Company’s Commuter Hours 
4.00 p. m.—6.59 p. m. 
oe ee 57,724 13,839 71,563 
Percentage to total in this period .. 80.66% 19.34% 100% 
Percentage to total in 24 hour period 37.01% 27.89% 34.81% 
Commuter and Non-commuter periods 
12.00 mid.—6.39 a. m. 
cit hi OE ee 3,188 1,567 4,755 
(b) Percentage to total in this period .. 67.05% 32.95% 100% 
Percentage to total in 24-hour period 2.04% 3.16% 2.31% 
6:30 a. m.—9.59 a. m. 
he ee eee ee 66,507 12,364 78,871 
(a) Percentage to total in this period .. 84.32% 15.68% 100% 
Percentage to total in 24-hour period 42.61% 24.92% 38.34% 
10:00 a. m.—2.59 p. m. 
SE St NE a ss cw icncwee mae 10,309 11,023 21,332 
(b) Percentage to total in this period .. 48.33% 51.67% 100% 
Percentage to total in 24-hour period 6.61% 22.22% 10.37% 
3:00 p. m.—7:59 p. m. 
i eC Oe 65,286 18,870 84,156 
(a) Percentage to total in this period... 77.58% 22.42% 100% 
Percentage to total in 24-hour period 41.83% 38.03% 40.91% 
8:09 p. m.—8:29 p. m. 
SOOO: Wh ATE a6. os rons Wis waeions 1,524 775 2,299 
(b) Percentage to total in this period .. 66.29% 33.71% 100% 
Percentage to total in 24-hour period I8% 1.56% 1.12% 
8.30 p. m.—12 mid. 
Re eee 9,267 5,019 14,286 
(b) Percentage to total in this period .. 64.87% 35.13% 100% 
Percentage to total in 24-hour period 5.94% 10.12% 6.95% 
(a) Commuter periods. 
(b) Noncommuter periods, 
P.U.R.1928C. 
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No. of 60-trip, 





No. of 60-trip, No. of 46-trip and 
and 46-trip individual 50-trip com- 
commuters ticket riders muters into 

into and out into and out and out of 
of Pennsyl- of Pennsvl- Pennsylvania 

vania station vania station station and 

and Flatbush and Flatbush Flatbush 

Avenue, Avenue, Avenue, 

Brooklyn. Brooklyn. Brookiyn. 
12.00 mid.—12.29 a. m. .......... 430 453 492 
12.30 a. m—12.59 a. m. .......... 321 182 381 
1.00 a. m.— 1.29 a. m. .......... 140 157 169 
1.30 a. m— 1.59 a. m. .......... 277 129 306 
2.00 a. m— 2.29 a. m. ....ccccce 87 38 91 
2.30 a. m.— 2.59 a. m. ....ccccce 56 26 73 
3.00 a. m— 3.29 a. m. .......... a sa 
3.30 a. m.— 3.59 a. m. .......... 122 24 125 
4.00 a. m— 4.29 a. m. .......... 14 10 16 
4.39 a. m.—4.59 a. m. .......... 111 21 116 
5.00 a. m.— 5.29 a. m. ........2.. 132 84 135 
5.30 a. m— 5.59 a. m. .......... 304 91 315 
C.00 &. mm 6.20 &. Me oc cccdccec 932 352 969 
6.00 a. m.— 6.59 a. m. .......... 2,191 929 2,272 
7.00 a. m.— 7.29 a. m. .......... 4,590 1,645 4,795 
9.30 a. m— 9.59 a. m. .......... 2.209 1,090 2,687 
10.00 a. m.—10.29 a. m. .......... 1,339 1,389 1,817 
10.30 a. m.—10.59 a. m. ... ccc 1,155 1,130 1,506 
11.00 a. m.—11.29 a. m. .......... 872 1,476 1,18 
11.30 a. m.—11.59 a. m. .......... 467 1,020 672 
12.00 noon—12.29 p. m. .......... 560 1,047 764 
12.30 p. m.—12.59 p. m. .......... 733 927 982 
1.00 p. m— 1.29 p. m. .......... 606 1,189 859 
1.30 p. m.—. 1.59 p. m. .......... 644 1,147 966 
2.00 p. m.— 2.29 p. m. .......... 709 878 881 
2.30 p. m.— 2.59 See 418 820 678 
3.00 p. m— 3.29 p. m. ........2.. 1,421 1,352 1,654 
3.30 p. m.—3.59 p. m. .......00. 1,548 1,312 1,986 
4.00 p. m— 4.29 p. m. .......20. 2,924 1,642 3,502 
6.30 p. m.— 6.59 p. m. .......... 4,033 1,464 4,400 
7.00 p. m.— 7.29 p. m. .......... 2,037 1,167 2,294 
te Be Mim TED BM. ovcccccccs 1,426 1,220 1,628 
$.00 p. m.— 8.29 p. m. ......c000 1,33 775 1,524 
8.30 p. m.— 8.59 p. m. .......... 689 580 769 
9.00 p. m.— 9.29 p. m. ........06. 1,905 831 2,193 
9.30 p. m— 9.59 p. m. ...ccecces 95 160 138 
16.00 p. m.—10.29 p. m. .......... 1,716 1,069 1,987 
10.30 p. m.—10.59 Ds We. cecdssccce 393 332 465 
11.00 p. m—11.29 p. m. ......... ‘ 1.476 1,176 1,737. 
11.30 p. m.—11.59 p. m. .......... 1,539 871 1,978 
41,954 30,185 49,506 


(Company’s Brief, pp. 143-145.) 

Study of the census and the foregoing computations denotes 
that noncommuters use trains during the commuter periods and 
commuters ride during noncommuter periods to such an extent 
that allocations or computations assuming to treat such travel as 
incidental must be misleading and improper as a basis for the 
fixation of rates. It is idle to speculate as to what the costs of 
transportation would be if commuters only rode during the com- 
P.U.R.1928C. 
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mutation hours and noncommuters were passengers only during 
noncommutation hours. No such separation is in this record 
nor is there evidence from which such costs could be computed. 

(8, 9] As heretofore indicated, the Company justifies the 
proposed increases in commutation rates by the claim that com- 
mutation revenue does not now cover commutation cost. If this 
be the fact, the Commission should at once permit the rates to 
become effective. But the proof seems to be lacking. On the 
assumption that it costs as much to carry a commuter as it does 
to carry a regular passenger, the company simply deducts from 
such average figure certain items. Its conclusive allegation was 
not supported by direct and competent proof. No study of 
“commutation hour” or “‘nonrush hour” trains, or of typical or 
average trains was here presented. Estimates or studies of the 
cost of transporting the various classes of passengers on certain 
trains, statements of conductors’ collections or ticket sales, or 
analyses of the travel of the different classes of passengers be- 
tween stations, as have been offered in other commutation rate 
cases, were not here presented. The difference, if any, existing 
between the costs of transporting commuters during peak-hour 
travel by class of passengers or selected trains, or studies of sim- 
ilar results in nonrush hours, although density of traffic con- 
cededly had some bearing on costs, were not presented. In short, 
there was almost no affirmative effort to justify or substantiate 
the “average cost’? assumption. 

If such studies had been made and were in this record, those 
special charges against commutation business such as extra equip- 
ment and labor to meet peak-hour traffic, maintenance, facilities 
for storage in strategic locations necessary for the convenient use 
of such equipment, the expense of dead-head mileage consequent 
on the reverse movements of the peak-load business, ete., might, 
when considered, have established the Company’s contentions. 
All of these necessary factors in arriving at cost should have 
been in the record and the Company should have endeavored 
to supply them. 

This Commission, as a fact finding body, can not make an 
order based on conjecture. It should be furnished with sufficient 
facts to enable it to point out definitely that the rates here 
proposed are sufficient or that they are insufficient and, therefore, 
P.U.R.1928C. 
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should be increased. Upon this record no such definite statement 
can be made. Certain other facts and statements (left unex- 
plained), instead of substantiating, have a tendency to further 
impair the effectiveness of the ‘“‘average cost” theory, as a proper 
measure of costs of commutation traffic. 

The Company’s principal witness admitted at page 2455 of 
the record, that the cost of hauling a train loaded with passengers 
is practically the same as the cost of hauling the same train 
without passengers ; on cross-examination he admitted that there 
might be something wrong with his caleulations, since the Ccom- 
pany’s net income had increased each year in spite of the alleged 
carrying of commuters at a loss (Record 2546); followed this 
by agreeing that the increase of mass transportation due to the 
increase in commutation travel had helped contribute to the sub- 
stantial increase in the Company’s net operating income (Record 
2549). He knew of no railroad receiving so large a profit on 
single trip passenger as his ‘“‘average cost per passenger-mile” 
would necessarily indicate for single trip passenger on the Long 
Island Railroad (see Page 29, ante). 

The Company’s net railway operating income has increased 
from an adjusted deficit of $1,332,543 in the vear 1920, to a 
net income of $5,281,699 in 1925, and of $5,832,230 in 1926, al- 
though there has been no increase in the rate for single trip 
passengers. 

Tabular statements of such growth in operating income in the 
period 1920-1926 inclusive, compared with growth in revenue 


passengers show: 





Total 
Passengers Revenue 

CS ee penvenesenes vowed eee 104,794,222 $25,273,802 
BE DUE sc sewikratankstasetictesssewanawes 72,743,820 15,956,229 
Enevesed over FORr TODS «6... 0 cccessiccedseesac 32,050,402 $9,317.573 
Pee Ge BE BE vc. ans ide wdededecee dene 44.06% 58.3906 

tegular 
I EE eeu ude awed deuww tees. cme aaa ae 36.099,463 $14,354,182 
= RR er er ren eee eee 40,257 444 10.493,511 
Increase or decrease over year 1920 .......... D 4.157.981 $3,860,671 
Per cent of increase or decrease ............. D 10.33% 36.79% 

Commutation 

Year 1026 ..... asaveneen Keeeareeces tana 68,694,759 $10,919,620 
Oe SO av ide cates ctdeeedsaesatinwseuees 32,486,376 5,462,718 
Inerease over year 1920 ....ccccsccccccccecs 36.208.383 $5,456,902 
. n.. 8 SO err re eee 111.46% 99.89% 


P.U.R.1928C. 
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The number of revenue passengers increased 44.06 per cent 
and revenue increased 58.39 per cent; the commutation pas- 
sengers increased 111.46 per cent and the revenue they paid the 
Company increased 99.89 per cent, while regular passengers de- 
creased 10.33 per cent with a revenue increase of 36.79 per cent. 


Conclusions. 


[10] The burden of proof to justify the reasonableness of the 
proposed tariffs was upon the railroad company. The manner, 
form and extent of its proof was of its own choosing. The fail- 
ure to supply additional or more persuasive cost figures was 
brought to its attention during the progress of the proceedings. 
We believe that in such a situation the outlays that are ex- 
clusively pertinent to a given class of traffic must be assigned 
to that class and the other expenses fairly apportioned, and that 
some attempt could have been here made to either substantiate 
the Company’s contentions of loss on commutation traffic, or to 
show the amount of net revenue derived therefrom with reason- 
able exactness. 

Considering the length of the record here and the time con- 
sumed in its presentation, the Long Island Railroad Company 
should be allowed to reopen the proceedings on reasonable notice 
if it desires to submit further evidence to*the Commission bear- 
ing upon the matters herein discussed. Such a procedure might 
help to save much of the record already taken and the hearings 
could well be restricted to the relevant facts. 


It follows that an order should be made dismissing the filed 
schedules because of the failure of the Company to furnish satis- 
factory or convincing proof that the proposed increased rates 
are just and reasonable; the order, however, without prejudice 
to the right of the Company to apply to the Commission for 
permission to reopen the proceedings. 

P.U.R.1928C. 
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NEW YORK TRANSIT COMMISSION, 


RE LONG ISLAND RAILROAD COMPANY. 
[Case No. 2730.] 


Interstate commerce — Railroads — Inconsistency as affecting Com- 
mission jurisdiction. 

1. A company is within its legal rights in asking the Interstate 
Commerce Commission to fix rates on one theory and demanding that 
the State Commissions allow increases on another, since the argument 
of inconsistency cannot affect the question of jurisdiction, p. 757. 

Interstate commerce — Power of state to pass on propriety of rates 
— Railroads. 

2. The State Commission merely has the power to pass upon the 
propriety of increased rates which a company proposes to charge (P. 
S. C. Law, § 29) where it is not acting under a petition asking it to 
fix the just and reasonable rates, which it is admitted will have to be 
fixed by the Interstate Commerce Commission, p, 757. 

Valuation — Rate making — Future additions — Railroads, 

3. Future additions should form no part of the rate base since the 

return is allowed on the present value of the existing property, p. 761. 
Rates — Reasonableness — Improvements — Railroads. 

4. The Commission is not justified in deciding the reasonableness 
of rates on the theory that in no event could improvements be secured 
except by allowing the particular increase, p. 761. 

Return — Basis — Who is entitled to return. 

5. The Commissions must act on the assumption that the law calls 
for a full return on the total value of the property regardless of the 
fact that the increase is shared in unequal proportions by those who 
have invested in the property, or that it is not shared in at all by 
those who have furnished a majority of the original capital, p. 769. 

Depreciation — Definition of depreciation. 

6. Depreciation is not that which has been overcome by repairs 
and replacements, but is the actual existing depreciation in the plant 
as compared with a new one, p. 772 


Valuation — Accrued depreciation — Deduction. 

7. The cost to reproduce new is depreciated in an attempt to cor- 
rect the assumption that the property is new when in fact it is not, 
and to reduce the excessive valuation resulting from such assump- 
tion, p. 772. 

Discrimination — Railroad — Increasing return by rate on particu- 
lar class. 

8. A carrier which claims that its total return is inadequate cannot 
be permitted to remedy the situation merely by increasing a particular 
rate to the point where the total return will be adequate, since the 
deficiency may be due to the inadequacy of other rates, p. 777. 

P.U.R.1928C. 
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Discrimination — Raiiroads — Increase of particular rate. 

9. To justify an increase of a particular rate in order to render a 
return adequate it must be shown that the return is reasonable for that 
particular class of traffic and, therefore, requires an allocation of the 
revenue and expenses properly attributable to that particular class, p. 
fade 

Accounting — Cost of passenger service — Use of ‘‘average’’ figures 
— Railroads. 

10. An “average” figure on the cost of carrying all classes of rail- 
road passengers is based upon higher and lower figures, and must be 
higher than some and lower than others and can be correct only in 
case the cost of carrying each class of passengers happens to be the 
same, p. 781. 

Apportionment — Railroads — Average passenger and commuter 
mile. 

11. A method which attempts to contrast the average revenue per 
commuter mile with the average cost per passenger mile instead of 
the cost per commuter mile was held to be inconsistent and unscientific 
and likely to lead to improbable results in view of evidence showing 
that these last two items did not coincide, p. 783. 

Apportionment — Railroads — Cost of commuters as compared with 
passengers. 

12. It is the duty of the company in order to demonstrate the rea- 
sonableness of proposed increased commuting rates to separate the 
commuting expenses from that of the railroad passengers by estimates 
or some other reasonable or workable method notwithstanding the difli- 
culties of making such apportionment with both classes riding in the 
same car, p. 784. 

Rates — Railroads — Commutation service. 

13. Ticket selling and baggage handling features were held not to 
be the distinctive characteristics of commutation service in view of 
the fact that whenever the amount of travel more than makes up to 
the carrier for the reduction of charge per capita, than such a reduc- 
tion is reasonable and in the interests of both the carrier and of the 
public, p. 785. 

Return — Operating expenses — Railroads — Replacements and bet- 
terments, 

14. It is necessary in allowing a charge for replacements and bet- 
terments not governed entirely by the actual wear of the road and 
structures to take a normal figure rather than the maximum of a 
specially selected year, in view of the fact that rate regulation looks 
to the future and comprehensive renewals of recent years may lessen 
the demands of succeeding years, p. 787. 

Apportionment — Rules of Interstate Commerce Commission — Rail- 
roads. 

15. Rules of the Interstate Commerce Commission relating to the 
separation of operating expenses between freight service and passenger 
service on large steam railways are not binding on the State Commis- 
sion in a rate case involving intrastate commutation, p. 789. 

P.U.R.1928C. 
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Valuation — Donated land — Railroads, 

16. An assumption in valuation proceedings that railroad land is 
all held in absolute fee title is a fatal defect which vitiates the re- 
sulting estimate for valuation where there is evidence that a consid- 
erable portion of it was condemned or donated solely for railroad use, 
and where there is no means of ascertaining such proportion, p. 796. 

Valuation — Land over and under subway and elevated railroad. 

17. A railroad whose tracks for part of the way are in a subway 
With a street surface overhead and a part elevated with a street under- 
neath has in the strip of street an easement and perpetual right-of- 
way, but no absolute title, p. 796. 

Valuation — Immovable property — Railroads. 

18. Consideration, in the valuation of immovable structures such 
as rails, ties, tunnels, etc. which are affixed to the land and form a 
part of it, must be given to the prices of labor and material entering 
into such structures, through the estimate of what it would cost to 
reproduce them, in view of the fact that they have no separate market 
price, p. 797. 

Valuation — Reproduction cost — Railroads — Movable equipment. 

19. The “cost-to-reproduce” method should not be used as an abso- 


lute basis of finding the value of movables such as locomotives, cars, 


> 


and other property having a value separate from the plant, p. 798. 
Depreciation — Distinguished from maintenance — Railroads. 

20. “Deferred maintenance” is a failure to keep property as a whole 
in proper condition for efficient operation and is not synonymous with 
“depreciation,” which is the gradual and invisible effect of age on the 
life of the parts, diminishing the value without seriously affecting the 
present use, p. 800. 

Valuation — Accrued depreciation — Necessity for deduction — Rail- 
road, 

21. The fact that a railroad is 100 per cent eflicient for operating 
purposes does not in any way affect the necessity for deducting an 
amount for accrued depreciation which cannot be offset by maintenance 
or replacements, p. 800. 

Depreciation — Accrued — Method of ascertaining — Railroads. 

22. A more careful and intimate examination of the property units 
is required in order to ascertain the concealed effects of age and wear 
than such depreciation as may be visible to the naked eye of an ex- 
pert perambulating the property, p. 802. 

Valuation — Reproduction cost — Necessity for depreciation allow- 
ance — Railroads. 

23. Estimates of reproduction cost new cannot in any event be 
taken as evidence of the fair value of utility property until an allow- 
ance is made for depreciation where the latter is shown to exist, p. 802. 

Valuation — Going value — What constitutes. 

24. The value of franchise and monopoly privileges is not to be con- 
sidered as an element in the guise of “going concern value” as would 
be the case if everything in addition to the value of the physical plant 
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were included, when such values have been specifically excluded by the 
court, p. 806. 
Valuation — Going value — Reproduction cost. 

25. An attempt to apply the reproduction cost method to ascertain 
going concern value of a railroad by calculating the expense of organi- 
zation of a new personnel, and the estimated cost of developing patron- 
age and other pioneer expenses was held to be too speculative for any 
practical value, as applied to the existing property, p. 806. 

Apportionment — Jurisdictional separation of property — Railroads, 

26. A Commission having jurisdiction only over rates between points 
within a city must, if the reasonableness of rates of a railroad operat- 
ing between such points calls for a valuation, find that part of the total 
property involved that is used or useful in the particular service, p. 
810. 

Rates — Reasonableness — Comparisons — Railroads. 

27. Comparisons of rates to ascertain the reasonableness thereof are 
competent evidence, but their probative force depends on circumstances, 
and in no case ought to be controlling, p. 810. 


Public utilities — Necessity for rate regulation. 

Statement that the public will always require protection against 
the discrimination and exploitations which seems to be the inevitable 
accompaniment of monopoly powers, p. 762. 

Valuation — What constitutes fair value — Railroads. 

Discussion of the history of judicial decisions developing the meth- 
od for ascertaining fair value of utility property for rate-making pur- 
poses, p. 764. 

Valuation — Reproduction cost — History. 

Discussion of the history of reproduction cost in valuation of util- 
ity property and its economic effect, p. 769. 

Return — Railroads — Inconsistency of claims of losses with in- 
creased income. 

Discussion of the likelihood of error in a conclusion that a railroad 
loses so much per passenger mile where a former deficit was changed 
to a net income during the period of claimed loss, p. 781. 

Return — Operating expensés — Annual maintenance — Railroads. 

Statement that maintenance charges on existing property are only 
incidentally affected by the expenditures of capital for new property, 
p. 788. 

Valuation — Reproduction cost — Railroads. 

Discussion of the effect of recent judicial decisions of reproduction 

cost estimation, p. 793. 


{February 23, 1928.] 


AppricaTion of a railroad company for increase in commuta- 


tion rates out of New York city; increase disallowed. 
P.U.R.1928C. 











te 


NEW YORK TRANSIT COMMISSION. 


Godley, Commissioner: This hearing relates only to the 
so-called commutation rates of the Long Island Railroad Com- 
pany, all others having been increased by the Interstate Com- 
merce Commission. 

During the period of the Railroad Administration, the com- 
pany received (June 10, 1918), an increase in rates of 10 per 
cent. By the order of the Interstate Commerce Commission in 
ex parte 74 (58 Inters. Com. Rep. 220) (July 29, 1920) the rail- 
roads of the eastern group, of which the Long Island was a part, 
were permitted to increase their interstate rates as follows: 
Freight rates, 40 per cent; passenger fares, baggage charges, 
milk and cream rates, 20 per cent; and to add a surcharge of 50 
per cent for passengers on Pullman cars. In Docket No. 11623 
(59 Inters. Com. Rep. 290, 29 
mission directed (November 13, 1920) these railroads to put in 
force in their intrastate transportation the increases then in force 
under Ex Parte 74, supra, with the exception of commutation 


) the Interstate Commerce Com- 


fares, in reference to which the Commission said: 

“The record contains comparatively little evidence on the 
subject of commutation fares, but so far as it goes it discloses 
facts in the presence of which we can not presume that the exist- 
ing rate structure is just and reasonable in its established rela- 
tionships and that it should be adopted as the basis upon which 
a general advance should be authorized, as in the foregoing par- 
ticulars. We shall, therefore, reserve for future consideration 
this branch of the case, and as to it we do not now make any 
finding or enter any order, but we shall keep the case open for 
further investigation, limited to the subject of commutation 
fares and commutation baggage chatges in the state of New 
York as to the question whether they cause any undue or un- 
reasonable advantage, perference, or prejudice as between persons 
or localities in intrastate commerce on the one hand, and interstate 
or foreign commerce on the other hand, or any undue, un- 
reasonable, or unjust discrimination against interstate or foreign 
commerce.” 

On February 27, 1922, the United States Supreme Court 
sustained the power of the Interstate Commerce Commission to 
bring the intrastate rates to the interstate level (Wisconsin R. 
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Commission v. Chicago, B. & Q. R. Co. 257 U. S. 563, 66 L. ed. 
371, P.U.R.1922C, 200, 42 Sup. Ct. Rep. 232, 22 A.L.R. 1086; 
New York v. United States, 257 U. S. 591, 66 L. ed. 385, 
P.U.R.1922C, 455, 42 Sup. Ct. Rep. 239). 

On March 8, 1922, the general passenger agent of the com- 
pany wrote to Mr. W. V. Hardie, director of the bureau of 
trafiic, Interstate Commerce Commission, as follows: 

“Will you kindly refer to Docket No. 11623, commutation 
fares in New York state: The general opinion has been that 
when the United States Supreme Court handed down decision 
in connection with the state cases, the unfinished part in the 
order in Case No. 11623, dated November 13, 1920, would be 
taken up by the Commission, and the roads that did not receive 
the 20 per cent increase on commutation fares would be taken 
care of. 

“Now, that the Court has decided the issue and the Interstate 
Commerce Commission has full powers over intrastate rates, I 
am taking the liberty of asking you if you can give me any in- 
formation as to what may be done in connection with the dis- 
position of the commutation fare matter in New York state. 
Do you think the Commission will take the matter up and dis- 
pose of it, or will it be necessary for the railroads interested to 
initiate proceedings in the matter ?” 

Under date of April 10, 1922, Commissioner Lewis replied as 
follows: 

“Your letter of March 8, addressed to Mr. W. V. Hardie, in 
which you inquire as to whether this Commission contemplates 
taking further action at this time in the matter of commutation 
fares in New York state, has been referred to me for reply. Mr. 
E. E. Paine called on me on Friday, March 31, and he has com- 
municated the gist of our conference. 

“As you are undoubtedly aware, this Commission is attempting 
to administer the Transportation Act in light of its interpreta- 
tion by Mr. Chief Justice Taft in the Wisconsin case [supra, 
at pp. 214, 215 of P.U.R.1922C]. Will you observe that in the 
latter part of the decision he says: 

‘It is said that our conclusion gives the Commission unified 


control of interstate and intrastate commerce. It is only unified 
P.U.R.1928¢. 48 
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to the extent of maintaining efficient regulation of interstate 
commerce under the paramount power of Congress. It does not 
involve general regulations of intrastate commerce. Action of 
the Interstate Commerce Commission in this regard should be 
directed to substantial disparity which operates as a real diserim- 
ination against, and obstruction to, interstate commerce, and 
must leave appropriate discretion to the state authorities to deal 
with intrastate rates as between themselves on the general level 
which the Interstate Commerce Commission has found to be fair 
to interstate commerce.’ 

“In light of this part of the decision in the Wisconsin case, 
it seems desirable that carriers, in respect to their intrastate rates, 
seek relief from the State Commission in the first instance. 

“T think you will find that the course here indicated is in 
conformity with the attitude of the Commission in matters in 
other states.” 

On June 29, 1923, the company made, and asked the Com- 
mission to approve, an agreement with the Pennsylvania Tun- 
nel & Terminal Railroad Company and the Pennsylvania Rail- 
road Company for the use of the Pennsylvania station, which in- 
creased the rental paid by the Long Island by over $1,000,000. 

On June 24, 1924, the company sought to increase its com- 
mutation rates, not by asking the Commission to fix the just and 
reasonable rates under § 49 of the Public Service Commission 
Law, but by filing with the Commission, under § 29, a new tariff 
schedule to become effective July 25, 1924, which increased by 
20 per cent the rates for all 60-trip monthly commutation tickets, 
all 46-trip school commutation tickets, and all 50-trip family 
tickets between stations on the Long Island Railroad. The in- 
crease was in fact greater in certain instances, since wherever the 
rates as increased 20 per cent did not end in a five or naught 
they were increased to the next highest five or naught. 

Of these fares the Transit Commission has jurisdiction over 
those between stations within the city of New York, while the 
Public Service Commission has jurisdiction over the rest (P. S. 
C. Law, §§ 5 and 5-A). 

This Commission as authorized by § 29, directed a hearing 
as to the lawfulness and propriety of these proposed rates (Case 
P.U.R.1928C. 
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No. 2750) and suspended the tariff in so far as it related to the 
transportation of passengers within the city of New York. Lat- 
er, the Public Service Commission also ordered a hearing in its 
Case No. 2042, P.U.R.1928C, 705, and suspended the operation 
of the tariff where the transportation was subject to its juris- 
diction. In order to avoid duplication of the record, these two 
eases were heard jointly before both Commissions. 

At the hearings on August 5th and 6th, 1924, it developed 
that the application then pending before the Transit Commission 
for approval of the rental agreement, which, if allowed, would 
increase the company’s operating expenses by over $1,000,000, 
had a direct bearing on the question of rates. Furthermore, the 
refusal of the Commission to accept the tentative valuation of the 
Interstate Commerce Commission, unless proof of it were offered, 
ieft the company unprepared to proceed immediately with proof 
as to the value of its property. The hearings were accordingly 
suspended, subject to call. 

The application in the rental Case No, 2692 was denied Jan- 
uary 23, 1925; and on March 21, 1925, the company submitted 
u new rental agreement on which hearings were held in Case No. 
2754. On May 29, 1925, the Commission approved an opinion 
which recommended approval of this agreement, subject to cer- 
tain suggested modifications. These modifications having been 
made, the Commission approved the agrement on July 21, 1925. 

On April 2, 1926, the company’ wrote the Commission that it 
would like the hearings in Case No. 2730 to be resumed as soon 
as might conveniently be after April 15, 1926; and the Com- 
mission later directed that hearings be resumed on May 4, 1926. 
That was the status when the present Commissioners took oftice 
on May 1, 1926. On May 4, 1926, the case practically started 
de novo, since owing to the lapse of time and other changes the 
figures introduced in August, 1924, had been for the most part 
superseded. The hearings were finally closed on August 1, 1927. 

Evidence was introduced by the company, the corporation 
counsel of the city of New York, the Association of Long Island 
Commuters, the Flushing United Association, and by counsel 


for the Transit Commission. The record is volumineus; the 


minutes amount to 3,959 printed pages; there are 199 numbered 
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exhibits; and numerous lettered exhibits including some 600 
land maps of large dimensions. In addition, the company “pro- 
duced” but did not offer in evidence 10 volumes, about twenty- 
five hundred in number, of “completion reports” as the basis 
for bringing down to date the engineering report of the Inter- 
state Commerce Commission (Ex. 165) which the company used 
as its inventory of the property covered by the road accounts. 

The company’s brief was filed August 8, 1927, and those by 
the city and the two associations on August 30, 1927, to which 
the company replied September 7, 1927. 

The initial delay, the time necessarily spent in presenting the 
ease, and the great number of difficult questions involved, both 
of law and fact, rendered it impossible to make a determination 
within the statutory period for the suspension of the tariff (P. 
S. C. Law, § 29); and further suspensions have been effected 
under stipulations with the company, the last of which extends 


the suspension to and including February 28, 1928. 
Jurisdiction of the Commission. 


One opponent contends that, owing to the revolutionary change 
in the method of regulation wrought by the Federal Transporta- 
tion Act of 1920, this Commission is without power to increase 
commutation rates in this case. That act made the power of the 
Interstate Commerce Commission supreme over railroads en- 
gaged in interstate commerce; directed it to increase interstate 
rates so that carriers as a whole or in territorial groups would 
“earn an aggregate annual net railway operating income equal, 
as nearly as may be, to a fair return upon the aggregate value 
of the railway property of such carriers held for and used ‘in 
the service of transportation;” and authorized it to bring the 
intrastate rates to the same level as the interstate rates so fixed. 
Instead of fixing, as formerly, such rate as will give a fair re 
turn on the property of a particular railroad, the Interstate Com- 
merce Commission, when acting pursuant to the Transportation 
Act, lumps the property of several railroads together and fixes 
such uniform rates as will give a fair return on the aggregate 
value of the group as a whole. 

It is pointed out that no Long Island passenger trains go out- 
P.U.R.1928C. 
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side the state and that it is an interstate carrier solely because 
of its freight relations and the occasional sale of interline tickets ; 
and it is argued that the concept of a general level of rates for 
all carriers is irreconcilable with that of particular rates for each 
railroad, and that the company having voluntarily elected to be 
treated as an interstate carrier and having secured a general in- 
crease from one body on one theory cannot secure from the other 
an increase in rates for a particular class of traffic on another 
and different theory. 

[1, 2] It is, of course, desirable that all rates of the carrier 
should be fixed according to the same theory and method; and 
this, no doubt, the Interstate Commerce Commission will do if 
it fixes commutation rates; but the company is within its legal 
rights in asking the Interstate Commerce Commission to fix rates 
on one theory and demanding that the State Commissions allow 
increases on another. This argument of inconsistency cannot 
affect the question of our jurisdiction. I agree with the com- 
pany and with the Interstate Commission that the State Com- 
missions have power to act on such rates “in the first instance.” 
Where a class of intrastate rates have been left untouched by the 
Interstate Commerce Commission, this Commission has power, 
and when properly invoked, is under the duty of exercising it, 
even though its action may be immediately set aside by the Inter- 
state Commerce Commission. 

The power of the Commission seems to me clear in this case 
where it is not acting under a petition asking it to fix the just 
and reasonable rates (P. 8. C. Laws, § 49), but is merely pass- 
ing upon the propriety of the increased rates which the Company 
proposes to charge (P. S. C. Law, § 29). 

Suggestion is also made that jurisdiction is limited by § 57-a 
of the Railroad Law (Laws of 1920, Chap. 868), which provides 

“57-a (Rate of fare on railroad operated by foreign corpora- 
tion in city of over a million inhabitants.) A steam or electric 
railroad corporation having a franchise from this state operating 
to and from stations within a city of over a million inhabitants, 
and owned, controlled or operated by a railroad corporation hav- 
ing a franchise from another state, shall not charge a rate per 
mile within such city in excess of the rates charged for similar 
P.U.R.1928C. 
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service from such city to stations in an adjacent state, by such 
raiload corporation having a franchise from another state wheth- 
er over its own tracks or under an agreement with another rail- 
road corporation. The penalty and remedy provided by § 59 
of this chapter shall be applicable to a failure to comply with 
the provisions of this section, and such remedy may be pursued 
and such penalty may be recovered by a person who shall have 
paid any such excess rate of fare.” 

This was evidently intended to prevent the Long Island from 
charging a higher rate per mile in the city of New York than 
is charged either on the lines of the Pennsylvania Railroad 
(which controls the Long Island) into New York city or on the 
lines of the Hudson & Manhattan Railroad, over which the 
Pennsvlvania diverts its commutation traftic from New Jersey. 
Possibly the Commission has power to increase this statutory 
rate (Quinby v. Publie Service Commission, 223 N. Y. 244, 
258, P.U.R.1918D, 30, 119 N. E. 433, 3 A.L.R. 685; People 


ex rel. Garrison v. Public Service Commission, 229 N. Y. 575, 
P.U.R.1921A, 27, 128 N. E. 255); but it is unnecessary to de- 
cide that question or the question of the constitutionality of the 
act urged by the petitioner. In the instant case the Commission 
is not asked to fix the rate to be charged, but is merely passing 
upon the propriety of the new rate which the company proposes 
to charge. The statute does not prevent such action by the Com- 
mission and the effect of the statute may safely be left to the 
courts in the enforcement of the penalty prescribed by § 59 of 


the act. 
Condition of the Company. 


The Company is practically the only railroad on Long Island 
and is the only one which attempts to serve all parts of it. It 
operates about 395 route miles and has about 950 miles of track, 
with 201 passenger stations. Its Montauk division extends the 
leneth of the island along the south side to Montauk (115 miles) 


With a 


. branch from Bridgehampton to Sag Harbor (4.39 miles). 
Its main line goes through the center of the island to Green- 
port (94.45 miles). On the north side there are shorter lines 
to Wading River, to Ovster Bay, to Port Washington, and to 
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Whitestone. There are lines to the beaches at Rockaway and 
Long Beach, a branch from Fresh Pond to Bay Ridge and 
Manhattan Beach, used solely for freight, and other connecting 
links. Its western passenger terminals in New York city are at 
Flatbush and Atlantic avenues, Brooklyn, at Long Island City 
(unimportant) and, since 1910, at the Pennsylvania station, 
Manhattan. The stations in the city of New York, where this 
Commission has jurisdiction, lie within a radius of about fifteen 
miles from the Pennsylvania station. 

In 1900, the Pennsylvania Railroad acquired effective control 
of the company; and since then the road has been largely rebuilt 
at a cost of about $74,000,000. 

The road is perhaps unique in the large proportion which its 
passenger business bears to its total business and in the large 
proportion which its commuting business bears to regular pas- 
senger business. In 1925, the percentage of total passenger rev- 
enue to total operating revenue was 65.54 and the percentage 
of commutation revenue to total operating revenue was 27.60, 
and to total passenger revenue was 42.10. The relative amounts 
and the growth of its different classes of revenue is shown by the 
following table: 

TABLE I. 


Total Operating Revenue and Division Thereof for the Years 1912 to 1925, 
Inclusive. 








Total Miscellaneous Regular Commuta- 

Calendar Operating Freight Operating Passenger tion 
Year. Revenue. Revenue. Revenue. Revenue, Revenue. 

er $12,953,293 $3,435,643 $2,272,262 $5,327,902 $1,917,486 
ee 12,879,968 3,327,768 1,737,901 5,713,020 2,101,279 
., jee ee 1 3,684,335 1,636,027 5,687 4038 2,212,569 
BOO. istxicamd 13, 3,865,746 1,736,712 5.631.702 2.319.620 
eee 14,97 4,397,210 2,082,753 5,933,965 2,607,911 
BOGE. ci swesee 1 4,623,578 2,010,510 7.787.754 2.864.337 
SE Sica aweaa 2 9,7 13.725 2.281.415 11.013.386 3.232.630 
eee 2 6,280,427 2.493.824 11,330,736 4.276.987 
ee a 2 7.267.266 2,620,254 10,493.511 5,462,718 
eres 28,720,910 8.273.614 2,361,152 11,376,168 6,709,976 
EY cusamiee 30,951,540 8,937,569 2,763,947 11,798,618 7,451,406 
eer 34.085.421 10,511.945 2,840,840 12.396,571 8.336.067 
BEE ssicsemes 35,077,885 10,205,163 2,729,150 13,016,436 9,127,136 
ee 36,869,292 10,603,253 2,103,126 13,988,973 10,173,910 


Vice-president LeBoutillier stated on the stand that the com- 
pany was only one jump ahead of the sheriff. The facts do not 
bear this out. The condition of the company is good and is 
P.U.R.1928C. 
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improving. Its freight and passenger business is increasing 
right along. It pays its operating expenses, taxes, rentals (in- 
creased in 1923), and interest on $49,747,433 bonds, and after 
doing this in 1926 earned 9.2 per cent on its $34,110,250 of 
capital stock. The progressive improvement is shown by the 
following figures: 

TABLE II. 


Net Income and Percent Earned on Capital Stock for the Calendar Years 
1912 to 1926, Inclusive. 


Net Percent. 
Year. Income. Earned. 
SEE. Ghsbhoi-e6-0600s4eeeenneseeecenens Deficit $282,690 Deficit 2.36 
DN. “eddaneede de0t ed saennnveuncnoeswn 2 977,985 ” 8.15 
ME sectavs Weed eaneed s00esSaeeenoun - 494,131 - 4.11 
SEE >in ok a ede anh 05s bale ak mee ed sae ” 101,159 sas 1.34 
PEE Sontaddccvontntacn teeadeies beuue 241,472 2.01 
Da <khsws eherweencehathpewawasce tien 859.301 3.25 
BEE $BbSOvsdSdeseVetenesesisavenswees 1,442,688 4.23 
SED Sri ili ae onl Gn a serra edn ei keke 6 eae rem se 118,174 - 0.34 
DED iad cclda are are Ace aca ea aie eect ie oa ae “« 4,134,533 = 3.3¢ 
BE \iGndeupeiWedntudwebnwewanecinnes ° ~ # 599,189 1.76 
PE «6 hwkekneeeeeGeee <eeqandudne eesdans ‘ 2.165.028 6.35 
_ Pe ee eT ere ere 2,400,009 7.05 
Dy “*éterantactecarteaeeeneheeeheane 2,527,404 7.41 
DE Kiwivtan sound edad ae de dademns en 2,544,475 7.46 
De cctes+eaessebedced wntea +0066 GOS 3,143,633 9.22 


Although often reiterating the necessitous condition of their 
company, witnesses conceded the fine physical condition of its 
road and its growing business. The ground for claiming an in- 
crease is in reality based on what the company thinks it is en- 
titled to earn. While receiving enough to pay interest and 
dividends on its securities, it claims it is not receiving the full 
return on the “fair value” of its property—an amount not iden- 
tical with either the cost or the capitalization of the property. 
Every carrier is by law entitled to such return; and this inquiry 


is to determine how far the company’s claim is justified. 
Company’s Points. 


The company contends that the increase should be allowed on 
the following grounds: 

1. That the public service demands it, since the existing rates 
are not sufficient to assure the continuation, improvement, and 
expansion of the transportation service furnished. 

2. That the existing rates are confiscatory, in that they are 
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not sufficient to yield a fair return on the value of the property 
used in furnishing transportation. 

3. That the existing commutation rates are confiscatory, 
aside from any question of return, since the cost of carrying com- 
muter passengers exceeds the revenue. 

4. That comparison of commutation rates’ on different rail- 
roads furnishes no measure of what rates ought to be on partic- 
ular railroads, but that, if comparisons are made, it appears that 
when compared with railroads having terminals in Manhattan, 


the Long Island rates are lowest. 
Proposed Improvements and Refunding. 


To support its first point, the company presented much testi- 
mony showing in detail the large sums of money, aggregating 
over $80,000,000, which it estimates will have to be raised with- 
in the next five years. This amount is made up of $57,220,000 
estimated capital expenditures for grade crossing elimination, 
electrification, automatic train stops, equipment, and other im- 
provements, and of $23,515,000 for refunding maturing bonds, 
real estate mortgages, and floating debt. 

[3] Of course, the estimated cost of proposed projects cannot 
be added to the value of the actual property for the purpose of 
determining the value on which a reasonable return is to be al- 
lowed; and the company does not seek to add it, although it 
does use it in estimating future expenses. It is elemental that 
future additions form no part of the rate base, since the return 
is allowed on the present value of the existing property. The 
value of the property is to be determined as of the time when 
the inquiry is made regarding the rates (Missouri ex rel. South- 
western Bell Teleph. Co. v. Public Service Commission, 262 
U. S. 276, 287, 67 L. ed. 981, P.U.R.1923C, 193, 43 Sup. Ct. 
Rep. 544, 31 A.L.R. 807). Changes in value are to be met by 
future rate revision, not by presently treating mere projects as 
accomplished facts. To do so would be to inject a further ele- 
ment of speculation into a problem already too full of it. The 
materiality of this kind of evidence in a rate case is not apparent. 

[4] The gist of the contention is that the company cannot 
finance expenditures of this magnitude on the basis of its present 
P.U.R.1928C. 
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earnings. This raises questions not only as to what improve- 
ments will be made in the future and over what period, but also 
the actual facts as to the earnings and credit of the company. 
The former are questions which cannot now be satisfactorily 
determined and the latter, the very ones which are raised by the 
company’s remaining points. The Commission does not deem 
it advisable to anticipate these questions and is not justified in 
deciding the reasonableness of the rates on the theory that in 
no event can improvements be secured except by allowing this 
particular increase. 

Much labor and some confusion would result from a detailed 
consideration of this contention. The matters can better be dealt 
with when they do arise and in the light of actual experience. 
The company has no legal right to be heard on these issues at 
this time and will suffer no injury, if we pass at once to the 
questions of confiscation and reasonableness, where all proper 


and material evidence can be considered. 
Rate Requlation. 


By the common law any person who undertook a business 
which was affected with a public interest, such as a railroad, 
was under obligation to furnish adequate service at reasonable 
rates and without discrimination to all who were entitled to be 
served. These obligations could in theory be enforced by the 
courts; but such means of relief against unreasonable charges 
had this practical defect, namely, that the individual was at a 
disadvantage in establishing, and the courts were poorly equipped 
to ascertain, what the reasonable rate was in a particular ease. 
The legislature, however, among other regulatory powers, could 
tix rates which would furnish a standard by which the reason- 
ableness of a charge could be judged; and not infrequently did 
so. The Granger movement in the early “seventies” gave rise 
to much legislation of this sort. 

The legislation which followed that movement soon came be- 
fore the courts; and they, acting under the 14th Amendment, 
put certain limitations upon the regulatory powers of the legisla- 
tures. Rate regulation, however, was no transitory movement. 
The public apparently will always require protection against 
P.U.R.1928C. 
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the discrimination and exploitations which seems to be the in- 
evitable accompaniment of monopoly powers; and rate legisla- 
tion and judicial review have steadily increased. 

It seemed desirable to free the legislatures from the increasing 
volume of this work by placing the matter in the hands of spe- 
cialized bodies; and accordingly permanent Boards and Com- 
missions were created, to which the regulatory power was dele- 
gated, so that the state might act through agencies capable of 
giving continuous study to the problem rather than through spas- 
modie and intermittent effort. It was perhaps hoped that such 
administrative bodies would be able to search out the economic 
principles which ought to govern the solution of such problems, 
before judicial impressions as to such principles became crys- 
talized into rules of law permitting no modification and no de- 
velopment. 

Proceedings in a rate case must show the valuation on which 
and 





the carrier is entitled to receive a return—the rate base 
whether it is receiving this return in sufficient degree. To ac- 
complish this latter object the earnings must be compared with 
the expenses, so as to determine whether anything is left after 
paying operating expenses, rentals, and taxes, and, if so, how 
far it is sufficient to afford a reasonable return on the amount 
of the rate base. This is true where the inquiry is as to whether 
the revenue from the general rate structure is sufficient to afford 
the required return. Where the inquiry is as to the reasonable- 
ness of rates for a special class of service other considerations 
are involved. 

Thus stated, the problem seems a simple one, and is apparently 
so regarded by those who, having only the final figures before 
them, assume that they stand for unquestioned and self-evident 
facts. In practice the situation is far different. The very con- 
ception of “fair value” is of uncertain content and import. 
There is no agreement as to what it is or as to the means by 
which it is to be determined. The Commissions are confronted 
by questions as to the competency and interest of witnesses and 
the relevancy and weight of their testimony. Nothing would 
seem to be easier than to ascertain the expenses, but question is 
bound to arise as to whether the particular year chosen affords 
P.U.R.1928C. 
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a reasonable basis for a forecast of future operations. And 
when it becomes necessary to inquire into the allocation of ex- 
penses or property among different branches of service, the 
propriety of the theory and method of allocation is immediately 
called in question. At almost every step the investigator is 
assailed by questions of law and fact which press for solution. 

It is obviously impossible to enumerate here all the questions 
which have been raised and considered, but it is necessary, or 
desirable, to touch upon some of them. 


“Fair Value.” 


The 14th Amendment to the Federal Constitution adopted as 
further protection for the former slaves, became effective in 1868. 
It provides that no state shall “deprive any person of life, lib- 
erty, or property, without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws.” 

When the Supreme Court first ruled in 1876 that state action 
in fixing rates did not per se violate the 14th Amendment, it 
said that what compensation was reasonable was not a judicial 
question and that for protection against abuse by legislatures 
the people must resort to the polls, and not to the courts (Munn 
v. Illinois, 94 U. S. 113, 134, 143, 24 L. ed. 77; Peik v. Chicago 
& N. W. R. Co. 94 U. S. 164, 178, 24 L. ed. 97).. Soon, how- 
ever, it qualified this statement (Railroad Commission Cases, 
116 U. S. 307, 331, 29 L. ed. 636, 6 Sup. Ct. Rep. 334, 348 
(1885); and step by step over a period of twenty years came 
at last to act on the principle that the reasonableness of rates 
does present a judicial question and that the courts will enjoin 
legislative rates which they find to be unreasonable. Dow v. 
Beidelman, 125 U. S. 680, 689, 31 L. ed. 841, 8 Sup. Ct. Rep. 
1028 (1887); Georgia R. & Banking Co. v. Smith, 128 U. S. 
174, 179, 32 L. ed. 377, 9 Sup. Ct. Rep. 47 (1888) ; Chicago 
M. & St. P. R. Co. v. Minnesota, 134 U. S. 418, 458, 33 L. ed. 
870, 10 Sup. Ct. Rep. 462, 702 (1889); Reagan v. Farmers’ 
Loan & Trust Co. 154 U. S. 362, 399, 38 L. ed. 1014, 14 Sup. 
Ct. Rep. 1047, 4 Inters. Com. Rep. 560 (1895); St. Louis & 
S. F. R. Co. v. Gill, 156 U. S. 649, 657, 39 L. ed. 567, 15 Sup. 
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Ct. Rep. 484 (1894) ; Smyth v. Ames, 169 U. S. 466, 42 L. ed. 
819, 18 Sup. Ct. Rep. 418 (1897). 

Having reached this conclusion. the Court was faced with the 
problem of formulating standards for determining when a rate 
was reasonable. This was difficult since, although state regula- 
tion of rates had “been customary from time immemorial,” judi- 
cial interference with such power was a new thing. The Court 
wisely followed the judicial practice of passing only on such 
matters as were actually presented for decision and, with but few 
exceptions, refrained from laying down rules for the guidance 
of the legislative bodies whose work it had undertaken to criti- 
cize. 

The principal standard which it has definitely laid down is 
that the public utility is entitled to a reasonable return on the 
fair value of its property used in the public service. This, al- 
though foreshadowed in Reagan v. Farmers’ Loan & Trust Co. 
supra, was first definitely formulated in Smyth v. Ames, supra, 
where it was said (page 546): 

“We hold, however, that the basis of all caleulations as to the 
reasonableness of rates to be charged by a corporation maintain- 
ing a highway under legislative sanction must be the fair value 
of the property being used by it for the convenience of the 
public.” 

This “fair value” constitutes the “rate base,” that is, the 
amount on which the company is by law entitled to earn a rea- 
sonable return after paying its operating expenses and taxes. 
It is desirable to ascertain what this “fair value” is, in order 
to judge of the propriety of the methods used in arriving at it. 
The goal must be known before we select the path for reaching 
it. It will be helpful to keep the end distinct from the means. 

Law and economic journals teem with theories as to what the 
courts mean by “fair value.” The difficulty seems to arise from 
the fact that the value of a productive instrument like a railroad 
depends chiefly upon its actual or potential earning capacity—is, 
in fact, the capitalization of such earning capacity,—while in 
ascertaining “fair value” this must largely be ignored. In rate 
eases it seems that the value of the franchises must be excluded 
(Georgia R. & Power Co. v. Railroad Commission, 262 U. 8. 
P.U.R.1928C. 
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67 L. ed. 1144, P.U.R.1923D, 1, 43 Sup. Ct. Rep. 


680), as must be the earning capacity so far as it depends upon 


625, 632, 
the amount of the rate to be charged, since that is the very thing 
in issue. Persons imbued with the ordinary notion of “value” 
have difficulty in assimilating a conception of value from which 
there is necessarily excluded the chief element which creates it. 
Accordingly, many students of the problem have chosen to take 
the term in some Pickwickian sense of their own or to regard 
it as an occult, esoteric judicial mystery. 

Although the difficulty is patent, still it seems that “fair value” 
cannot be something entirely alien to ordinary “value” and hav- 
ing no relation to it. It must be presumed that by selecting a 
term of common use the Court intended to use it in its ordinary 
significance. This, and the considerations to be mentioned, 
makes it reasonable to conclude that “fair value” is something 
as nearly akin to “market value” as is possible when franchise 
values and earning capacity under the new rates have to be put 
out of view. 

Courts sometimes speak of “fair value” (Minnesota Rate 
Cases, 230 U. S. 352, 454, 57 L. ed. 1511, 33 Sup. Ct. Rep. 
729, 48 L.R.A.( N.S.) 1151, Ann. Cas. 1916A, 18), sometimes 
of “reasonable value” (Willcox v. Consolidated Gas Co. 212 U. 
S. 19, 41, 53 L. ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 
1154, 15 Ann. Cas. 1034), “present value” (Galveston Electric 
Co. v. Galveston, 258 U. S. 388, 396, 66 L. ed. 678, P.U.R. 
1922D, 159, 42 Sup. Ct. Rep. 351), and sometimes merely of 
“value” (Bluefield Water Works & Improv. Co. v. Publie Serv- 
ice Commission, 262 U. S. 679, 690, 67 L. ed. 1176, P.U.R. 
1923D, 11, 43 Sup. Ct. Rep. 675). Mr. Justice Brewer in 
Reagan v. Farmers’ Loan & Trust Co. supra, which was the pre- 
cursor of Smyth v. Ames, supra, made it clear that the courts 
were protecting ‘tthe value of the property as it stood in the 
markets of the world.” In the Minnesota Rate Cases, supra, at 
p. 454, Mr. Justice Hughes said that “in ascertaining the pres- 
ent value we are not limited to the consideration of the amount 
of the actual investment,’ and that “as the company may not 
be protected in its actual investment if the value of its property 
be plainly less, so the making of a just return for the use of the 
P.U.R.1928C. 





XUM 





XUM 


RE LONG ISLAND RAILROAD CO. 767 


property involves the recognition of its fair value if it be more 
than its cost.” In MeCardle v. Indianapolis Water Co. 272 
U. 8. 400, 71 L. ed. 154, P.U.R.1927A, 15, 23, 47 Sup. Ct. 
tep. 144, Mr. Justice Butler said: “It is well established that 
values of utility properties fluctuate, and that owners must bear 
the decline and are entitled to the increase,” and added that 
“this does not mean that the original cost or the present cost or 
some figure arbitrarily chosen between these two is to be taken 
as the measure.” 

The term “value,” therefore, seems to be employed in the 
ordinary sense, with the qualifving adjectives “fair” and “rea- 
sonable” as words of limitation, to abate any excessive allowance 
based on monopoly conditions, which would be permitted if the 
ordinary and not the “fair” value rule were always applied. The 
Supreme Court never loses sight of what is reasonable to the 
public; and its references to “fair value” are often accompanied 
by statements that the corporation is not the only person to be 
considered and that the rights of the public are not to be ignored 
(Covington & Lexington Turnpike Road Co. v. Sandford, 164 
U. S. 578, 596, 41 L. ed. 560, 17 Sup. Ct. Rep. 198; Smyth 
v. Ames, supra; Minnesota Rate Cases, supra). “Fair value” 
seems to denote, not the full market value which might be created 
ty monopoly conditions, but a sort of medial between that ex- 
treme and the situation which might result from excessive public 
demands for low rates. 

Turning now from the objective to the means for attaining it, 
we find that the Court has also been wisely cautious in respect 
to them. In Smyth v. Ames, supra, 169 U.S. at pp. 546-547, 
the Court indicated some of the things that might be considered: 

“And in order to ascertain that value, the original cost of con- 
struction, the amount expended in permanent improvements, the 
amount and market value of its bonds and stock, the present as 
compared with the original cost of construction, the probable 
earning capacity of the property under particular rates pre- 
scribed by statute, and the sum required to meet operating ex- 
penses, are all matters for consideration, and are to be given 


such weight as may be just and right in each case. We do not, 
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say that there may not be other matters to be regarded in estimat- 
ing the value of the property.” 

It has, in fact, never restricted itself to a particular method. 
“Each case must depend upon its special facts” (Covington & 
Lexington Turnpike Road Co. v. Sandford, supra, at p. 597). 
“Each case must be controlled by its own circumstances” (Den- 
ver v. Denver Union Water Co. 246 U. S. 178, 192, 62 L. ed. 
649, P.U.R.1918C, 640, 651, 38 Sup. Ct. Rep. 278). And in 
Minnesota Rate Cases, supra, at p. 434, Mr. Justice Hughes said: 

“The ascertainment of that value is not controlled by artificial 
rules. It is not a matter of formulas, but there must be a rea- 
sonable judgment having its basis in a proper consideration of 
all relevant facts.” 

One further rule the Court has laid down, namely, that prices 
at the time of rate inquiry must be given consideration and can- 
rot be ignored. (Missouri ex rel. Southwestern Bell Teleph. 
Co. v. Publie Service Commission, 262 U. 8. 276, 67 L. ed. 981, 
P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807; Blue- 
field Water Works & Improv. Co. v. Public Service Commis- 
sion, 262 U. S. 679, 67 L. ed. 1176, P.U.R.1923D, 11, 43 Sup. 
Ct. Rep. 675; McCardle v. Indianapolis Water Co. supra). In 
the first case cited above, it was said (pages 287-288) : 

“Tt is impossible to ascertain what will amount to a fair re- 
turn upon properties devoted to public service without giving 
consideration to the cost of labor, supplies, ete., at the time the 
investigation is made. An honest and intelligent forecast of 
probable future values, made upon a view of all the relevant 
circumstances, is essential. If the highly important element of 
present costs is wholly disregarded, such a forecast becomes im- 
possible. Estimates for tomorrow cannot ignore prices of today.” 

This rule that present prices can never be ignored is not nee- 
essarily inconsistent with the theory that “fair value” means 
something akin to market value, only lower rather than higher. 
It might be, if it meant that a utility so valueless as to find no 
purchasers, must nevertheless be “valued” in a rate case by giv- 
ing such consideration to present prices as would fix a figure 
near to the reproduction cost. Instances of this are railways so 
poorly conceived or so impaired by changing conditions, loss of 
P.U.R.1928C. 
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patronage, or substituted facilities that when sold on foreclosure 
they bring little or nothing, although it would cost millions to 
reproduce them. These abnormal situations seem to be outside 
the rule. It has been said that the price received on foreclosure 
sale is evidence in a rate case (San Diego Land & Town Co. v. 
Jasper, 189 U. S. 439, 443, 47 L. ed. 892, 23 Sup. Ct. Rep. 
571), and this at orice negatives the idea that present prices 
must be given such weight as to place an artificial and inflated 
“value” on something inherently worthless, and at the same time 
tends to confirm the impression that by “fair value” the courts 
mean something like market value, but not in excess of it. 

[5] It may be noted that the carrier is entitled to a return 
on the “fair value” of the entire property devoted to railroad 
purposes, and this apparently irrespective of the manner in which 
the interests in the investment are divided. It is probably cor- 
rect to say that in general two-thirds of the capital empleyed by 
the carriers has been provided by bonds and preferred stock and 
only one-third by common stock. As the interest and dividends 
received by bondholders and preferred stockholders, respectively, 
are fixed by contract, they, of course, do not share in any increase 
when values fluctuate upward. The common stockholders then 
receive the entire increase in return. The return of their invest- 
ment would then increase, roughly, three times as fast as the rise 
in price levels. On the other hand when prices are declining 
it is the common stockholders who find the return on their in- 
vestment diminishing about three times as fast as the decline in 
price levels. Until the rule as laid down receives some qualifica- 
tion the Commissions must act on the assumption that the law 
calls for a full return on the total value of the property regard- 
less of the fact that the increase is shared in unequal proportions 
by those who have invested in the property, or rather that it is 
not shared in at all by those who have furnished nearly two- 
thirds of the original capital. 


Reproduction Cost. 


One way of presenting present prices for consideration is 
through the “cost-to-reproduce” method. By this method wit- 


nesses attempt to determine the value of an existing plant by 
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stimating what it would cost at the date of the inquiry to repro- 
duce a new plant (Knoxville v. Knoxville Water Co. 212 U. S. 
1, 9, 53 L. ed. 371, 29 Sup. Ct. Rep. 148). It has been said 
that this method “is of service in ascertaining the present value 
of the plant, when it is reasonably applied and when the cost 
of reproducing the property may be ascertained with a proper 
degree of certainty,” but that “it does not justify the acceptance 
of results which depend upon mere conjecture” (Minnesota 
Rate Cases, 230 U. S. 352, 452, 57 L. ed. 1511, 35 Sup. Ct. Rep. 
729, 48 L.R.A.( N.S.) 1151, Ann. Cas. 1916A, 18). 

A rather uniform procedure has been developed by the new 
profession of experts, to which the prevalence of rate cases has 
given rise. Starting with the hypothesis that a new plant is to 
be constructed, the materials which would go into it are inven- 
toried and classified according to units; the cost of installing 
each unit is estimated; and the total cost is found by multi- 
plying the number of units by these “unit prices.” Assuming 
that the work must be done under present conditions there is 
plenty of scope for the discovery of difficulties which would be 
encountered and the additional expenses which would have to 
be incurred. The preparation of “unit prices,” involves the de- 
termination of material and labor prices and the conditions and 
methods under which the work is performed. The results reached 
by this process are of the utmost importance since a comparative- 
ly slight increase in the “unit price” may, when multiplied by a 
large number of units, make a difference of millions. This and 
the allowance for overheads probably accounts for the wide 
divergence among the estimates of different experts. It is obvi- 
ous that the qualifications in the above quotation from the Min- 
nesota Rate Cases, supra, must always be kept in mind. 

To the cost of the plant thus obtained, is added the value oi 
the land and other property, as well as estimated amounts for 
general expenditures, going concern and working capital. In 
this way there is created a synthetic “value,” in place of the or- 
dinary value which is necessarily the component of various fac- 
tors besides cost of reproduction. In times of advancing prices 
this method results in a “value” higher than that which could be 
obtained by any other method. In times of declining prices pub- 
P.U.R.1928C, 
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lie utility corporations have argued strenuously for other methods 
to determine “value” and probably will again when times change. 

As a method of showing present value the reproduction cost 
method is far from perfect. It is the railroad as a whole which 
is being valued, and that is a different thing from the value of the 
material of which it is composed, plus the labor cost of installing 
it. Material which goes into a plant loses its identity and mar- 
ketability as material; it becomes part of the freehold; and can 
no longer be regarded as if in storage capable of being marketed. 
There may be cases where it would be worth more, if it had re- 
mained in the warchouse. Having lost its identity as material, 
it is a practically unseverable part of a new entity—the plant; 
and while the value of that plant may be influenced by the present 
prices of material and labor, it is not necessarily or usually 
determined solely by them. The cost-to-reproduce method as- 
sumes that the value of the plant increases exactly in propor- 
tion to the increases in the prices of labor and material which go 
into it. It requires us to assume that two plants, identical save 
for location, one prosperous and the other insolvent, are of the 
same value because it would cost the same to reproduce them. 
The fact is that the value of a plant is not determined solely 
by the cost of the material and labor which go into it; and one 
defect of the cost-to-reproduce method is that it assumes just the 
contrary. 

But while the reproduction or replacement cost must be con- 
sidered, at least so far as it reflects present prices, it is not in 
law the sole test of value. In Georgia R. & Power Co. vy. Rail- 
road Commission, 262 U. S. 625, 630, 67 L. ed. 1144, P.U.R. 
1923D, 1, 3, 43 Sup. Ct. Rep. 680, it was said: 

“The refusal of the Commission and of the lower court to hold 
that, for rate-making purposes, the physical properties of a util- 
ity must be valued at the replacement cost, less depreciation, was 
clearly correct.” 

Bearing in mind that the ascertainment of “fair value” is not 
controlled by artificial rules and is not a matter of formule (23 
U.S. 352, 434, supra), the Court could do nothing else save reject 
reproduction cost, iess depreciation, as the sole test of value since 


it is hard to imagine a more artificial rule or a more cut-and- 
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dried formula than that method. Some of the results of ap- 
plying the rule as the sole test are graphically pointed out by 
the Interstate Commerce Commission in its decision in the St. 
Louis & O’Fallon case. (124 Inters. Com. Rep. 3 


Depreciation. 


(6] The cost of reproduction would lead to obviously incor- 
rect results, if not diminished by the depreciation which comes 
from age and use. This depreciation is not that which has been 
evercome by repairs and replacements, but is the actual existing 
depreciation in the plant as compared with the new one. When 
an estimate of value is made on the basis of reproduction new, the 
extent of existing depreciation should be shown and deducted. 
It is the present value of the property which is sought to be ascer- 
tained; and when particular items, worth so much new, are in 
fact depreciated, this amount should be found and allowed ; other- 
wise the physical valuation is manifestly incomplete. Knox- 
ville v. Knoxville Water Co. 212 U. S. 1, 9, 10, 53 L. ed. 371, 29 
Sup. Ct. Rep. 148; Minnesota Rate Cases, supra, at pp. 352, 
457, 458. 

In estimating the cost to reproduce at present prices, an en- 
gineer necessarily assumes the existence of a property which does 
not actually exist—a plant with all the qualities and potentiali- 
ties of a newly created structure, including longer life and greater 
exemption from breakdown and the need of repair. The cost 
of this hypothetical property is one of the factors to be considered 
in determining the value of the actual property. The actual 
property, however, is not new. It may be repaired and, we will 
assume, brought to such condition that it will perform the same 
service as a new property, but it will not equal it in value, for 
it will not last as long and will require earlier and more exten- 
sive repairs. Its capacity for rendering service for the time 
being may be equal to a new property, but its value is not. 

[7] Itis in an attempt to correct the assumption that the prop- 
erty is new when in fact it is not, and to reduce the excessive val- 
uation resulting from such assumption that the cost to repro- 
duce new is depreciated. The cost to reproduce new assumes often 


in violence to the fact, that the railroad appreciates in value in 
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proportion to the increase in the price of the materials and labor 
which went into it or which would go into its reconstruction. 
Therefore, as allowance is made for the fact that the prices of 
rails, ete., have increased, allowance ought also to be made for 
the fact that the age of the rails has increased, their life decreased, 
and their value accordingly diminished. A generous allowance 
for appreciation having been made, on the theory that an instru- 
ment of service like a railroad increases in proportion to the 
prices of materials and labor which would be used in reproducing 
it, it is necessary to allow also for depreciation. 


Commutation Rates. 


The general rate structure is not under scrutiny here. That 
has been fixed by the Interstate Commerce Commission. The 
cbject of inquiry here is the rate for a special class of service— 
commutation—a problem which presents considerations and diffi- 
culties in addition to those found in the usual rate case and 
upon which there is little direct judicial authority. Aside from 
the New Haven ease, this is practically the first case of equal 
magnitude where the questions in connection with commutation 
rates have been so directly raised for determination. 

The special character of commutation rates has been recognized 
by the United States Supreme Court. Interstate Commerce 
Commission v. Baltimore & O. R. Co. 145 U. S. 263, 36 L. ed. 
699, 12 Sup. Ct. Rep. 844, held that the issue of a “party-rate 
ticket” for the transportation of ten or more passengers at a rate 
less than that charged to a single individual for like transporta- 
tion on the same trip does not make “an unjust or unreasonable 
charge” nor an “unjust discrimination” nor “an undue and un- 
reasonable preference or advantage,” within the meaning of the 
Interstate Commerce Act. Pennsylvania R. Co. v. Towers, 245 
U. 8. 6, 62 L. ed. 117, 38 Sup. Ct. Rep. 2, L.R.A.1918C, 475, 
held that a state regulatory order requiring a carrier to maintain 
commutation service between points within the state and fixing 
rates therefor, which are less than the intrastate rate lawfully es- 
tablished for one-way intrastate travel in general, does not de- 
prive the carrier of due process of law when the service so reg- 
ulated was established by the carrier voluntarily and the rates 
fixed by the state are reasonable. 

P.U.R.1928C. 
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In the former case, referring to the objects of the Interstate 
6): 


Commerce Act, the Court said (145 U.S. at p. 27 

“Tt was not designed, however, to prevent competition between 
different roads, or to interfere with the customary arrangements 
made by railway companies for reduced fares in consideration of 
increased mileage, where such reduction did not operate as an 
unjust discrimination against other persons travelling over the 
road. In other words, it was not intended to ignore the principle 
that one can sell at wholesale cheaper than at retail.” 

After discussing whether “party-rate tickets” were commuta- 
tion tickets (which the act expressly recognized and excluded), 
the Court said (145 U.S. at p. 279): 

“But whether these party-rate tickets are commutation tickets 
proper, as known to railway officials or not, they are obviously 
within the commuting principle. As stated in the opinion of 
Judge Sage in the court below: ‘The difference between com- 
mutation and party-rate tickets is, that commutation tickets are 
issued to induce people to travel more frequently, and party-rate 
tickets are issued to induce more people to travel. There is, 
however, no’ difference in principle between them, the object in 
both cases being to increase travel without unjust discrimination, 
and to secure patronage that would not otherwise be secured.’ ” 

And on page 280: 

“In short, it was an established principle of the business, that 
whenever the amount of travel more than made up to the carrier 
for the reduction of the charge per capita, then such reduction 
was reasonable and just in the interests both of the carrier and 
of the public.” 

And on pages 281 and 282: 

“To bring the present case within the words of this section, 
we must assume that the transportation of ten persons on a 
single ticket is substantially identical with the transportation 
of one, and, in view of the universally accepted fact that a man 
may buy, contract, or manufacture on a large scale cheaper pro- 
portionately than upon a small scale, this is impossible.” 

In the latter case it was said (245 U.S. at pp. 11, 12): 

“The service rendered the commuter, carrying little baggage 
and riding many times on a single ticket for short distances, is 
P.U.R.1928C, 
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of a special character and differs from that given the single-way 
passenger. 

“Tt is well known that there have grown up near to all the large 
cities of this country suburban communities which require this 
peculiar service, and as to which the railroads have themselves, 
as in this instance, established communtation rates. After such 
recognition of the propriety and necessity of such service, we see 
no reason why a state may not regulate the matter, keeping with- 
in the limitation of reasonableness. 

“On the strength of these commutation tariffs, it is a fact of 
public history that thousands of persons have acquired homes in 
city suburbs and nearby towns in reliance upon this action of the 
carriers in fixing special rates and furnishing particular accom- 
modations suitable to the traffic. This fact has been recognized 
by the courts of the country, by the Interstate Commerce Com- 
mission, and quite generally by the Railroad Commissions of the 
states.” 

In dealing with rates for a particular class of traffic such as 
commutation, there are problems in addition to those involved 
in determining whether the total return from a general rate 
structure is remunerative. In Interstate Commerce Commission 
v. Union P. R. Co. 222 U. S. 541, 56 L. ed. 308, 32 Sup. Ct. 
Rep. 108, the Supreme Court reversed a decree of the circuit 
court, enjoining a special rate for the transportation of lumber. 
Referring to the concession of the carriers “that they are unable 
to determine the cost of this traffic, in and of itself; and that they 
are unable to say, with any satisfactory accuracy, whether or not 
they make a profit upon it; but that they have all conceded that, 
in their judgment, speaking as experts, the lumber traffic has 
not been confiseatory and has not been performed for less than 
cost,” the Court said (page 549): 

“This concession, of course, does not cover the question at is- 
sue, but it does fix a starting point. It establishes an important 
fact in dealing with the difficult question of determining what 
is a reasonable rate on a particular article. Where the rates as 
« whole are under consideration, there is a possibility of de- 
ciding with more or less certainty, whether the total earnings 
ufford a reasonable return. But whether the carrier earned 
P.U.R.1928C. 
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dividends or not sheds little light on the question as to whether 
the rate on a particular article is reasonable. For, if the carrier’s 
total income enables it to declare a dividend, that would not 
justify an order requiring it to haul one class of goods for noth- 
ing, or for less than a reasonable rate. On the other hand, if the 
carrier earned no dividend, it would not have warranted an order 
fixing an unreasonably high rate on such article. But the ab- 
sence of direct testimony that the 50-cent rate was unreasonably 
high is unimportant. Neither can any specific effect be given 
to the statement of witnesses that the 40-cent rate was low. The 
reasonableness of rates cannot be proved by categorical answers, 
like those given, where a witness may, in terms testify that 
the goods were worth so much per pound, or the services worth so 
much a day. Too many elements are involved in fixing a rate 
on a particular article, over a particular road, to warrant reli- 
ance on such method of proof. The matter has to be determined 
by a consideration of many facts.” 

In numerous instances the Supreme Court has refused to en- 
join state rate orders relating to a special commodity or class 
of traffic, where it appeared that the proof was insufficient to 
show the cost of transporting that commodity or traffic. At- 
lantie Coast Line R. Co. v. Florida ex rel. Ellis, 203 U. 
256, 51 L. ed. 174, 27 Sup. Ct. Rep. 108; Seaboard Air Line R. 
Co. v. Florida ex rel. Ellis, 202 U.S. 261, 51 L. ¥ 7 27 Sup. 
Ct. Rep. 109; Wood v. Vandalia R. Co. 231 U. , 58.L. ed. 
97, 34 Sup. Ct. Rep. 7; Louisville & N. R. Co. v. oa 235 U. 
S. 601, 59 L. ed. 379, P.U.R.1915A, 121, 35 Sup. Ct. Rep. 
146. 

The case of Northern P. R. od v. North Dakota ex rel. 
McCue, 236 U. S. 585, 59 L. ed. 735, P.U.R.1915C, 277, 35 
Sup. Ct. Rep. 429, came to the Seeman Court on writ of error 
from the state court which had sustained the validity of certain 
rates on lignite coal in carload lots. There was evidence as to 
the division of cost apportionable to this class of traftic, which 
showed that the commodity was being carried either at a loss or 
for a merely nominal consideration. The Supreme Court held 
that the rates were unreasonable and reversed the state court. 
P.U.R.1928C 
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Mr. Justice Hughes, after pointing out that the cost of carrying 
a particular commodity cannot be estimated by taking only the 
“actual” expenses and throwing the general expenses on other 
commodities said (page 597): 

“This, of course, does not mean that all commodities are to be 
treated as carried at the same rate of expense. The outlays that 
exclusively pertain to a given class of traffic must be assigned to 
that class, and the other expenses must be fairly apportioned. It 
may be difficult to make such an apportionment, but when conclu- 
sions are based on cost the entire cost must be taken into account.” 


[8, 9] The rates for particular classes of traffic, where they 
are directly in issue, must be judged by themselves. Otherwise, 
it would be possible to throw the cost of one class upon some other. 
A carrier which claims that its total return is inadequate can- 
not be permitted to remedy the situation merely by increasing a 
particular rate to the point where the total return will be adequate, 
since the deficiency may be due to the inadequacy of other rates. 
In such cases, it should be: shown that the return is reasonable 
for that particular class of traffic; and this requires an alloca- 
tion of the revenue and expenses properly attributable to that 
particular class of traffic and in certain cases the value of the 
property on which the return is to be figured. 


Company’s Method of Proving Loss. 


While the company did not deny that a segregation of commut- 
ing expenses was necessary, it contended that it was impossible, 
and proceeded upon that assumption. Accordingly it derived 
what it called an “average cost per commuter mile,” but what was 
rather an average cost per passenger mile, by dividing the net 
expenses and taxes of the passenger service by the number of all 
rides, regular passengers and commuters. By the method used by 
the company, the average cost per passenger mile thus obtained 
was less than the average revenue per commuter mile. 

If this method is sound and if, as the company contends, it 
shows that the cost of carrying commuters exceeds the revenue 


derived from them, exclusive of any return on the investment, 
P.U.R.1928C. 
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then there is no need to inquire into the valuation, and the time 
and energy devoted to presenting evidence on that feature were 
unnecessary. Norfolk & W. R. Co. v. West Virginia, 236 U. S. 
605, 59 L. ed. 745, P.U.R.1915C, 293, 35 Sup. Ct. Rep. 437; 
Northern P. R. Co. v. Department of Public Works, 268 U. 
S. 39, 69 L. ed. 837, P.U.R.1925D, 93, 45 Sup. Ct. Rep. 412; 
Banton v. Belt Line R. Corp. 268 U. S. 415, 69 L. ed. 1020, 
P.U.R.1926A, 317, 45 Sup. Ct. Rep. 534. 

The basis of the computation by which the company’s figures 
were derived was the amount of the total operating expenses al- 
located by it to the passenger service for 1925. This figure has 
been attacked on two grounds, first, that the expenses for that 
year were abnormal, and, second, that the method used by the 
company in allocating expenses between freight and passenger 
service threw a disproportionate share upon the latter. As it is 
necessary in presenting the company’s method to follow the fig- 
ures actually used, these criticisms will not be considered at this 
point. 

To this allocated amount of the total operating expenses were 
added equipment and joint facility rents, i. e., rentals paid for 
electric locomotives for hauling trains into the Pennsylvania sta- 
tion and rental paid for the use of that station. From this total 
of operating expenses and rents there was deducted certain pas- 
senger service revenue applicable to general passenger and allied 
service, i. e€., excess baggage, station, train, and boat privileges, 
ete., to give the net expenses for passenger and allied services. 

This included mail, express, milk, and baggage cars which are 
included in passenger service but which carry no passengers. 
An allowance for this was computed and deducted, thus giving 
the net expenses for the passenger service only. To this was 
added the taxes, exclusive of income taxes, on passenger cars 
only, giving the net expenses and taxes for passenger service only. 

This latter figure was then divided by the number of all rides 
to give the average cost per passenger mile. 

The 60-trip monthly commutation book authorizes sixty rides, 


but these must be used in the month specified or they are not 
P.U.R.1928C. 
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good. It is a matter of common knowledge and is conceded that 
the full sixty permissive rides are not used. In computing the 
number of rides, the company, therefore, based its estimates on 
different suppositions, namely, that 60, 50, and 45 respectively 
were used. When it is considered that rides are not generally 
used on Sundays and holidays and frequently not on Saturdays 
and occasionally not on other days, taking fifty rides as a basis 
for computation is as favorable to the company as the facts war- 
rant. 

The company confined itself to showing the loss per passenger 
mile and did not figure out in dollars the total amount which 
would be lost according to its calculation. 

The method is more concretely shown by the following tables 
in which the various company exhibits are combined : 

TABLE III. 
Net Expenses and Taxes, Passenger Service Only, for Year Ended December 


31, 1925 (Exhibits 74, 75 and 77). 
passenger (Exhibit 39) $19,370,339 





Total operating expenses 


SOI MINN oie Sci ors wccnio Wmaceaglg On emecca sa 62,847 
Jomt, facility rete ......cceess nemwns eee 1,774,500 
Total operating expenses and rents .... $21,207.686 *$21,217,686 
Credit passenger service revenue applicable to general passenger 
and allied service (Exhibits 35 and 74) ................. 348,028 
Net expenses, passenger and allied services ......... $20,869,658 
Total car miles, passenger and allied services ... 46,354,707 
Net expense per car mile 
($20,869,658 + 46,354,707) ........ eeecees 4502 
Car miles, passenger cars only .......... mesene 44,096,998 
Net expenses, passenger cars only 
RE RR Re ere ee ee ee 19,852,468 
Credit revenue applicable to passenger service (Exhibits 38 and 
PRE SSCS CIS Ten eK RENN OTSA Raha ees emb eRe ees Ba SONS ees 508,012 


Net expenses, passenger service only (Exhibit 74) ... $19,344,456 
Cost of station employees, passenger service only, excluded 


SR SE Soi Ninccickeh ausee na es ey tar en eeaeen wees we 726,818 
Net expenses, excluding cost of station employees, ~ 
ORT GUETEOR GD 6 cocci cae pecesveicscess e-ees $18,617,638 
Cost of taxes, passenger cars only (Exhibit 77) .......... Pees i 


Net expenses and taxes, passenger service only ...... $19,689,195 


* Showing error of $10,000 in addition, 
** Excludes income taxes, 
P.U.R.1928C, 








1925 


50 Rides 
Used 60-trip 
Ticket. 
860,837,500 
17,290,015 
79,424,521 





780 NEW YORK TRANSIT COMMISSION, 
TABLE IV. 
PASSENGER STATISTICS FOR YEAR ENDED DECEMBER 31, 
Passengers Carried One Mile (Exhibit 31) 
All Rides 
Used. 
Sixty trip monthly tickets ........... ccccees 1,033,005,000 
Forty-six monthly tickets ..........0..sse0- 17,290,015 
Fifty trip family tickets .......ccccccccsess 79,424,521 
Total above three classes of tickets ...... 1,129,719,536 
Ge HOD Si riccesntivavee videos 50,548,031 


Single, round trip, and all other tickets ..... 393,069,349 


957,552,036 
50,548,031 
393,069,349 











Total all classes of tickets .............. 1,573,336,916 1,401,169,416 
Average Cost Per Passenger Mile (Exhibit 78) 

All rides used ($19,685,195 + 1,573,336,916) .............+2005 = .01251 
Fifty rides used on 60-trip ticket ($19,689,195 + 1,401,169,416).. = .01405 
Revenue Per Commuter Passenger Mile, Present Rates (Eahibit 78) 

All rides used ($10,173,910.16 + 1,129,719,536) ................ = .00901 
Fifty rides used on 60-trip ticket ($10,173,910.16 + 957,552,036) = .01062 
TABLE V. 

Estimated Loss on Commutation Passengers for Year Ended December 31, 
1925. 

50 Rides 
All Rides Used 60-trip 
Used. Ticket. 
Average cost per passenger mile ............. 01251 .01405 
Revenue per commuter passenger mile, present 
DN Seeednt adh up esane wkeneeeeee sewaets .00901 .01062 
Excess of cost over revenue, present 
SD. bind. ein ese nies c0ed0sscacee .00350 .00343 
Commutation passengers carried 1 mile ...... 1,129,719,536 957 552,036 
Estimated loss on commutation passengers for 
GRDUMGRE FORE TOES occ vvcvcsscisccsses $3,954,018.38 $3,284,403.48 








Estimated Net Railway Operating Income, Passengers and Allied Services, 
Exclusive of Commutation Passengers, for Year Ended December 31, 


1925. 


Total operating revenues, passenger and allied services (Exhibit 
| ee ee ee Oy eee rere Tre eee ce 
Total commutation revenue (Exhibit 31) ..................- 


Operating revenues, passenger and allied services, exclusive of 
GOMRMIUERTION FOVOMUS 2.2.20 cc ccc ccc cccccccscccececesens 


$25,972,298 
. 10,173,910 





. $15,798,388 








Net railway operating income, passenger and allied services 


ee er ert ee er eee 


. $3,437,447 


Estimated loss on commutation passengers, 50 rides used on 60- 


CE CHE COONEY ioc in vv ccicnciinscceicectcscceseecess 


: 3,284,403 





Estimated net railway operating income, passenger and allied 


services, exclusive of commutation passengers ............. 


. $6,721,850 





Ratio of net railway operating income to operating revenues, 


passenger and allied services, exclusive of commutation pas- 
MINE onic ccd cvsseertebervesesveserscneecdesecesionses 


P.U.R.1928C. 
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If the company’s method is sound it would appear that for 
every commuter passenger carried one mile the company actually 
suffers an out-of-pocket loss of .0035 of a cent, assuming all rides 
used, and .00343 of a cent, assuming 50 rides used. Multiplying 
this assumed loss per commuter mile by the number of commu- 
ter passenger miles gives us a total loss of $3,954,018.38 on the 
60-ride basis, and $3,284,403.48 on the 50-ride basis. 

The conclusion thus reached strikes one with surprise, when it 
is borne in mind that during the period while commuting traffic 
was increasing the net revenue was also increasing, almost pari 
passu (Tables I and II ante). How does it happen that, while 
the commutation revenue which was insufficient to meet commuta- 
tion expenses was rising from $1,917,486 in 1912 to $10,173,910 
in 1926, the deficit of $282,690 in 1912 was changed to a net 
income of $3,143,633 in 1926, and the percentage earned on capi- 
tal stock from 2.36 per cent (deficit) in 1912 to 9.22 per cent. 
in 1926? In this connection witness Rawson was asked and 
replied as follows: 

“Q. Doesn’t it lead you to the conclusion that there might be 
something wrong with your calculations, when you find that in 
spite of carrying all these people at a loss, and more and more of 
them being carried at a loss every year, you continue to have a 
higher net income every year? A. I only say that is the way the 
figures work out. 

“Q. What is that? A. I can only say that is the way the fig- 
ures work out. 

“Q. Doesn’t that lead you to suppose that perhaps there may 
be something wrong in your calculations? A. It may be, yes.” 

[10] A probable source of error is the assumption that the 
“average” cost of carrying the passengers of all kinds represents 
the exact cost of carrying a commuter passenger. An average is 
based upon higher and lower figures, and must be higher than 
some and lower than others. It cannot be identical with each 
of the different figures from which it was derived. The com- 
pany’s “cost per commuter mile” can be correct only in case the 
cost of carrying each class of passengers happens to be the same. 


It begs the very question in issue when it asserts without proof 
P.U.R.1928C. 
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that there is no difference between the cost of carrying commut- 
ers and the cost of carrying other passengers. 

The witness suggested that the gain in net revenue might 
have been derived from other classes of traffic, but offered noth- 
ing to substantiate it. On its face it seems improbable that the 
gain from other sources was sufficient to off-set the ever-in-creas- 
ing losses which, on his theory, were continually being incurred 
in the commutation traffic, and at the same time produce gains 
in net income. The evidence in the case is unfortunately insuff- 
cient for a complete demonstration, but the following figures are 
significant : 

TABLE VI. 


Comparison of Operating Revenue, Net Railway Operating Income and Esti- 
mated Loss on Commutation Passengers for the Years Ended December 

31, 1925, and 1926. 
Increase or 























1925. 1926. (D) Decrease. 
(1) Operating Revenues: 
Freight revenue ............. $10,603,283 $11,661,080 $1,057,797 
Miscellaneous operating revenue 2,103,126 2,713,656 610,530 
Regular passenger revenue 13,988,973 14,354,181 365,208 
Total, excluding commuta- 
tion revenue .......... $26,695,382 $28,728,917 $2,033,535 
Commutation revenue ....... 10,173,910 10,919,620 745,710 
Total operating revenue .. $36,809,292 $39,648,537 $2,779,245 
(2) Net railway operating income $5,281,699 $5,832,230 $550,531 
(3) Estimated loss on commutation 
passengers excluding tages 
(Exhibits 76 and 198) : 
Average cost per passenger 
mile (applied to commuters ) 01329 01271 
fevenue per commuter passen- 
ger mile, present rates ..... .01062 .01076 
Excess of cost over reve- 
nues, present ......... 00267 00195 
Commutation passengers car- 
ried one mile (Exh. 31 and 
149): 
60-trip monthly tickets (as- 
suming 50 rides used) 860,837,500 914,226,648 
46-trip monthly tickets 17,290,015 19,286,036 
50-trip family tickets ..... 79,424,521 81,524,123 
957,552,036 1,015,036,807 
Estimated loss on commu- 
tation passengers ..... $2,556,664 $1,979,322 D$577,342 
P.U.R.1928C. 
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Assuming, with the company, that it suffers an actual loss on 
each commuter carried, it would seem to follow that the more 
commuters it carried the greater its loss would be. It appears, 
however, that although the volume of commuter traffic was 
greater in 1926 than in 1925, as shown by an increase of $745,- 
710 in commuter revenue, the estimated loss on such traffic 
was $577,342 less in 1926 than in 1925. Thus the company’s 
own method reveals a hopeless inconsistency. 

Again, assuming the alleged loss on commutation traffic to have 
been $577,342 less in 1926 than in 1925, we would expect, other 
things being equal, to find this amount of reduced loss fully re- 
flected in the gain in total net railway operating income. But 
it is not fully reflected, since that gain of 1926 over 1925 was 
actually $550,531, or nearly $27,000 less than the decrease in 
estimated loss on commutation passengers. This would lead to 
the conclusion that the increased revenue from other sources, 
namely $2,033,535, must have fallen short of the increased ex- 
penses of conducting these other classes of traffic, by $27,000. 
This being so, the further conclusion would follow that, owing. 
to something affecting their operating costs, the other classes of 
traftic, from which the witness suggested that the gain in net 
revenue might have been derived, was productive of no gain at 
all but actually involved a loss of $27,000. 

As the company submitted no exhibit for the cost of taxes in 
1926, similar to Exhibit 77 for 1925, it was necessary in the 
foregoing table to compute the estimated loss in commutation 
passengers for 1925 in accordance with Exhibit 76, in order 
to obtain a basis of comparability with Exhibit 198, which shows 
for 1926 the estimated excess of cost over revenues at present 
rates, excluding taxes. The cost of taxes per passenger mile 
would, however, vary but slightly in the two years, and the 
estimated losses in commutation passengers for 1925 and 1926, 
as shown in Table VI, indicate accurately enough the results 
arrived at by the use of the company’s method. 

[11] A method which leads to improbable results and involves 
us in inconsistencies has little to recommend it. It is unscientific 
in that it attempts to contrast the average revenue per commuter 


mile with the “average” cost per passenger mile, instead of 
P.U.R.1928C, 
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with the cost per commuter mile. Such method would be valid 
only in case the cost per commuter mile practically coincided 
with the cost per mile for other passengers. The evidence points 
the other way. The failure of this method emphasizes the ne- 
cessity of making a separation of expenses so as to show what 
proportion should be justly borne by the commuter traffic and 
what by the other classes of passenger traffic. 

The evidence shows that the cost per passenger mile is greater 
where steam service is used than where electric service is used. 
The cost of carrying passengers outside the city where steam 
service is generally used would, therefore, be greater than within 
the city where electric service is generally used. So, too, the rates 
within the city are higher than the rates without the city. A 
method by which the higher elements outside the city are used 
to get an average cost and the lower rates per mile outside the city 
are used to get an average income would seem to be of little use 
in determining the questions presented to this Commission, the 
jurisdiction of which is limited to the rates within the city limits. 


Separation of Commuting Expenses. 


[12] Except to the extent of allowing for the fact that com- 
muters buy their tickets only once a month and carry no baggage, 
the company contended that a separation of commuting expenses 
was impossible, because the commuters rode in the same cars 
with the regular passengers. This common use of facilities pre- 
sents no unique feature in rate regulation. The problem is not 
unlike that of determining the reasonable rate for a special kind 
of commodity, which may be carried in the same car with other 
commodities. It is not different in kind from that involved in 
dividing the common expenses between freight and passenger 
service. In either case, we must resort to estimates and must de- 
vise some reasonable and workable method for setting off to the 
special class of service such part of the common expenses as it 
ought justly to bear. But difficult or not it is what the company 
must do, if it wishes to demonstrate the reasonableness of its 
proposed rates. 

In view of other separations which are commonly made in rate 


cases, it is inherently improbable that no separation of com- 
P.U.R.1928C. 





XU 





XUM 


RE LONG ISLAND RAILROAD CO. 785 


muting expenses can be made. Three different methods were in 
fact presented, sufficiently worked out to indicate the feasibility 
of such procedure. The company offered no rebuttal to these 
methods, but criticises them in its brief. These criticisms seem 
to deal with details rather than with fundamentals. At most 
they show that the methods required corrections. They fall far 
short of demonstrating impossibility. Without adopting the 
methods submitted by the contestants, we think they are sugges- 
tive and contain the germ, at least, of what might constitute a 
just and workable method. 

[13] The ticket selling and baggage handling features are not 
the distinctive characteristics of commutation service. It has 
been judicially recognized that “one can sell at wholesale cheaper 
than at retail,” that one may sell “fon a large scale cheaper 
proportionally than upon a small scale,” that lower rates are 
“to induce more people to travel” and “to secure patronage that 
would not otherwise be secured” and that it is “an established 
principle of the business, that whenever the amount of travel 
more than made up to the carrier for the reduction of the charge 
per capita, then such reduction was reasonable and just in the 
interests of both the carrier and of the public.” 

(See cases cited pp. 773 et seq., ante. ) 

In business enterprises, and certainly in the railroad business, 
all costs do not increase in proportion to the volume of the busi- 
ness. Some are relatively nonvariable; others vary with the 
volume of business, although not necessarily in proportion. Any 
railroad must have certain facilities to start with, on which 
there will be certain charges even though not a wheel is turned. 
If few passengers are carried, the cost per passenger will be 
high ; if more passengers are carried with the same facilities, the 
cost per passenger will be reduced. As the volume of business 
increases, certain expenses will, naturally, increase, but the over- 
heads and other nonvariable charges will increase not at all or 
very little. Thus the cost per passenger is, normally, redueed. 

Manifestly it is desirable to bring about an intensive use of 
the facilities, to run more trains and more cars and to secure more 
passengers per car. This is the aim of railroad operation and the 


purpose of lower commutation rates. The question is whether the 
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increased travel more than makes up for the reduction in the 
charge per capita. 

In view of the fact that on the Long Island net earnings have 
increased along with the volume of commutation traffic, it would 
seem that the increased commutation traffie on the Long Island 
had more than made up for the reduction in the cost per capita. 
To offset this presumption, it is necessary for the company to go 
further into the heart of the matter and to show specifically what 
part of the variable and nonvariable costs, respectively, should 
be attributed to the commutation service. The burden was on 
it to do this; and it failed to meet that burden. As stated post 
on an application of this kind the law places upon the company 
the obligation of showing that the proposed rates are just and 
reasonable. To my mind it has failed to meet this obligation by 


the proof presented. 
Expenses for 1925. 


The company’s calculations were based on figures for 1925. 


The cost of operation includes all the expenses for maintenance of 
way and ‘structures for that year. The evidence shows that these 
expenses were exceptionally high in the years 1924, 1925, and 
1926—the period of this rate controversy—and that the figures 
used—those of 1925—were the highest of the three. 

Dr. John Bauer, witness for the city of New York, presented 
exhibits compiled from reports by the company to the Public 
Service Commission, which gave the maintenance of way and 
structures expenses together with the amounts of materials used, 
over the period from 1910 to 1926. These figures show that the 
extent, as well as the cost, of such maintenance was greater in 
1924, 1925, and 1926, than in any other period, and that the 
figures for 1925 were higher than the average for the 6-year 
period which included these three maximum years. The total 
amounts charged to maintenance of way and structures (Ac- 
counts 201-277) were $4,518,000 in 1924, $5,534,000 in 1925, 
and $5,075,000 in 1926. The total for 1925 was $1,216,000 
greater than in 1924, and $459,000 greater than in 1926. The 
average total amount for the 6-year period (1921-1926), namely, 
$4,261,000 was 3.19 times the pre-war average of $1,334,000 for 
P.U.R.1928C. 
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the six years from 1910 to 1915, and was $1,273,000 less than in 
1925. At the peak level of costs in 1920, the amount was only 
$3,725,000. In 1921, it was $3,258,000; and in 1922 it was 
$3,262,000. 

The number of cross ties applied in 1925 was the largest for 
any single year from 1910 to 1926; and the charges were the 
highest for the six years from 1921 to 1926. The number used 
in 1925 was 227,000. The average number for six years from 
1921 to 1926 was 200,000; and the average for the pre-war years 
was 181,000. 

The number of feet for switch and bridge ties was 1,140,000 
in 1924, 1,379,000 in 1925, and 1,182,000 in 1926. In 1921, 
1922, and 1923, the number was 747,000; 642,000 and 916,000, 
respectively. The charges to operating expenses under Account 
208, “Bridges, Trestles, and Culverts,” were $102,000 in 1921, 
$104,000 in 1922, $192,000 in 1923, $166,000 in 1924, $216- 
000 in 1925, and $217,000 in 1926. 

The tons of rail applied were 11,073 in 1924, 17,984 in 1925, 
and 11,823 in 1926. The average pre-war quantity was 1,308 
tons; and the average for 1921-1926 was 9,114. ‘Charges to 
operating expenses under Account 214, “Rails” were $187,000 
for 1924, $373,000 for 1925, and $165,000 for 1926. 

The amounts charged to Account 216, “Other Track Material,” 
were $165,000 for 1921, $202,000 for 1922, $223,000 for 1923, 
$316,000 for 1924, $369,000 for 1925, and $271,000 for 1926. 

Account 220, “Track Laying and Surfacing,” which ineludes 
the renewal of ties, rails and other track material, as well as labor 
connected with track levelling, lining, and ballasting, shows 
$669,000 in 1921, $543,000 in 1922, $700,000 in 1923, $827,- 
000 in 1924, $912,000 in 1925, and $873,000 in 1926. The aver- 
age for the six years was $754,000. 

[14] The charges for replacements and betterments are not 
governed entirely by the actual wear of the road and structures, 
but to an important degree by the particular program of renewal 
adopted by a company. This depends upon special considera- 
tions—the rotation of renewals, financial considerations, and the 
condition of the labor and material market. Within certain 


limits, a company can control the amount of maintenance for a 
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particular year, and so affect the cost. As rate regulation looks 
to the future, it is necessary to take a normal figure rather than 
maximum of a specially selected year. 

It is evident that during the three years covered by this rate 
hearing the company was proceeding on a special program of re- 
newals. The policy is commendable, but the fact cannot be ig- 
nored in a rate case where the normal and not the exceptional fig- 
ures must be considered. Conceivably the comprehensive renew- 
als in the past three years may lessen the demand in the years 
immediately succeeding. The company witnesses state that there 
is no substantial deferred maintenance on the property or on any 
part. 

The testimony introduced by the company as to its proposed 
future capital expenditures may have been for the purpose of 
showing in part that the high level of maintenance for the past 
three years will continue during the next five. Satisfactory con- 
clusions cannot be drawn from such testimony. The expenditure 
of capital for new property would affect the maintenance charges 
on the existing property only incidentally. Some of the items 
of improvement would not affect them at all; and it is a mere 
matter of speculation as to what extent the maintenance charges 
would be affected by the other proposed improvements, even as- 
suming that all of them will be made. 

In view of all the circumstances, it seems that the expenses 
for 1925 are too high to form a just basis for fixing future rates. 


Apportionment of Expenses. 


In arriving at the cost of a particular class of service the ex- 
penses properly applicable to it must be ascertained and set over 
to it. Of expenses, some, the “direct,” can be immediately iden- 
tified with freight or passenger service, while others, the “com- 
mon,” cannot readily be so identified. In getting at the cost of 
& particular service, the direct expenses for that branch can at 
once be set over to it, but its share of the common expenses must 
be apportioned to it on some basis or other. In the present case, 
an apportionment of the common expenses was made between 
freight and passenger service, but not between commutation and 
regular passenger service. 

P.U.R.1928C. 
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[15] The company’s apportionment is based, with certain ex- 
ceptions favorable to it, on rules of apportionment prescribed by 
the Interstate Commerce Commission in 1920. These rules pro- 
vide different methods for different classes of accounts. For 
example, the common expenses under “Maintenance of Way and 
Structures,” which in 1926 amounted to $3,432,000 and con- 
stituted 68 per cent of the total expenses in the group, is chiefly 
divided on the basis of relative “fuel and power’ costs, which 
would place 86 per cent against passengers and only 14 per cent 
against freight. Of the common expenses in the “Transporta- 
tion” group, which in 1926 amounted to $2,627,000, 78 per cent 
are charged to passengers and only 22 per cent to freight. The 
so-called “train mile” rule is involved here. 

The city apportioned all the common expenses on the basis of 
the relative direct expenses incurred immediately in connection 
with freight and passengers, with an adjustment in favor of the 
freight. The actual direct percentage for passengers was in- 
creased from 63 to 65. This single percentage, 65 for passen- 
gers and 35 for freight, was adopted to avoid the complicated 
computations involved in working out different methods for the 
different classes of accounts. 

The rules of the Interstate Commerce Commission are no more 
binding in a rate case than is the direct expense method used by 
the city. They govern “the separation of operating expenses be- 
tween freight service and passenger service on large steam rail- 
ways ;” apply to all such railroads under the jurisdiction of the 
Interstate Commerce Commission, though operating under wide- 
ly different conditions; and were designed primarily with refer- 
ence to ordinary accounting purposes rather than for rate cases. 
It is our understanding that the Commission itself would not feel 
bound to follow them in a rate case where special circumstances 
called for different treatment. Such general rules must neces- 
sarily be modified wherever necessary to do justice in a special 
case. Neither courts nor State Commissions are bound to fol- 
low them in cases where they are not properly applicable. 

General considerations, such as the relative range of direct 
expenses, the relative proportion of direct property, and the rela- 


tive volume of business, suggest that the percentage of common 
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expenses apportioned by the company to passengers is rather 
high and that apportioned to freight rather low. Over 50 per 
cent of the direct investment is in freight property. In 1926, 
direct transportation expenses for freight were $5,354,000, and 
for passenger $8,179,000, i. e., 40 per cent freight and 60 per 
cent passenger. Of the total direct expenses for “Maintenance 
cf Way and Structures,” 45 per cent is freight and only 55 per 
cent passenger. 

This impression as to an excessive charge to passengers seems 
to receive rational justification from the facts and analyses sub- 
mitted by Dr. Bauer, who was called as a witness by the city. 
He presented a series of exhibits comparing the results of opera- 
tion of the railroads of the country as a whole or various groups, 
with a view to showing that the Commission rules of apportion- 
ment, especially in so far as the fuel and power ratio is con- 
cerned, apply reasonably to the ordinary railroad where freight 
and passenger service are conducted under substantially similar 
conditions, but that they go wrong wherever the conditions are 
dissimilar, as they are in the case of the Long Island. The ex- 
penses, presented in comparative form, show the fuel and power 
costs, the direct transportation expenses, the direct total expenses 
on the basis of the Commission rules, the amounts and percent- 
ages of each being given. 

He shows that in the ease of typical steam railroads, it makes 
verv little difference whether the “fuel and power” rule, the di- 
rect transportation” or the “direct total” expenses are used, the 
variations in percentage being relatively unimportant. For ex- 
ample, for the entire country in 1924 the relative “fuel and 
power” costs were 71 per cent freight and 29 per cent passenger, 
while the “direct transportation” and the “direct total” expenses 
were 74 per cent freight and 26 per cent passenger. In the 
Southern district, the difference was 27 per cent passenger under 
the “fuel and power” rule, 25 per cent under “direct transporta- 
tion,” and 24 per cent under “direct total” expenses. In the 
Western district, the ratios were identical on all three bases, 
namely, 28 per cent. 

For the Eastern district, which includes the New Haven and 
the Long Island, the divergence of the “fuel and power” rule 
P.U.R.1928C. 
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from the other bases is greater than for the country at large. 
In that district the “fuel and power” rule charges 31 per cent 
of the common expenses against passengers compared with 26 
per cent on the direct expense basis. On the New Haven, the 
“fuel and power” is 53 per cent passenger, compared with 43 
per cent for both direct bases—a difference of ten points. On 
the Long Island, however, under the ‘fuel and power” rule 85 
per cent would be charged to passengers in 1924, compared with 
65 per cent under “direct transportation” and 68 per cent under 
“direct total” expenses. For 1925 the percentages are respec- 
tively 86, 63, and 67, and for 1926, they are 86, 60, and 63. 

Ile points out the differences in condition between the roads 
for the country as a whole, where the divergence between the 
“fuel and power” rule and the “total direct” expenses was only 
3 points, and the road of the Long Island, where the divergence 
was 17 points in 1924, 19 points in 1925, and 23 points in 1926. 
The typical railroad in the country at large operates primarily 
through rural sections with infrequent stops at villages and cities, 
and is ordinarily a steam railroad operating both freight and 
passenger service by steam, while the Long Island, and to a 
lesser extent the New Haven, operates extensively in an urban 
cr metropolitan district where service is subject to frequent stops 
and rapid acceleration to high speed and operates a large propor- 
tion of its passenger business and a major part of its commuta- 
tion by electricity, while all of its freight is operated by steam. 

These differences have a bearing on the operation of the “fuel 
and power” rule. Trains run at high speed with frequent stops 
and rapid acceleration require much more power than if run at 
un even and moderate speed, like freight service. For a typical 
steam railroad, the “fuel and power” rule involves only the cost 
of coal delivered to the locomotive tender, the same relative costs 
being incurred for both freight and passenger service. Where 
freight is operated wholly by steam and the passenger service 
largely by electricity, as it is within the metropolitan area, and 
especially where the power is purchased, the former is charged 
only with the cost of coal delivered to the locomotive tender, 
while many other costs are included in the charge for power. 

In these differences he finds an explanation of the wide diver- 
P.U.R.1928C. 
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gence between the relative fuel and power costs and the “total 
direct” expenses in the case of the Long Island as compared 
with railroads of the country as a whole or for any of the major 
districts—the divergence being 86 per cent and 63 per cent 
charged to passengers, respectively. 

The “fuel and power” rule, applying to the greater part of 
maintenance of way and structures, depends upon only three 
individual accounts (Accounts 394-396) and is, therefore, more 
likely to be thrown out of proportion by exceptional conditions, 
than is the “total direct” which rests on a much broader basis. 

These reasons led him to reject the “fuel and power” rule 
in the ease of the Long Island, and to use instead the “total 
direct” which is generally followed in manufacturing cost ac- 
counting. He uses this single percentage to maintain simplicity 
and to avoid complicated computations, and consistently applies 
it even in instances where the Commission rules would assign 
a lower percentage of common expenses to the passengers. 

About the same results are produced by the “train mile” rule 
as by the direct in the case of typical steam railroads which have 
relatively- greater train density in freight operation. Freight 
trains are long, run slowly, and move at intervals. The Long 
Island, however, has much greater train density in the passenger 
service. These trains are short, operate at speed, and move in 
quick succession, thus leading to dense passenger operation. 
This increasing density produces a very high passenger per- 
centage for train mileage—93 per cent in 1926, higher even 
than the “fuel and power” ratio. 

The purpose of apportionment is to assign to a particular 
service such part of the common expenses as ought justly to be 
borne by it. The equity of any method must depend rather on 
general considerations than on a mathematical demonstration 
based on axioms. In this case, the general considerations backed 
by those advanced by Dr. Bauer lead us to the opinion that the 
rules of apportionment used in this case, when applied to the 
particular conditions found on the Long Island have the effect 
of charging too much of the common expenses to the passengers. 

The method worked out by Dr. Bauer seems to us to be much 
more reasonable than that used by the company. 

P.U.R.1928C. 
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Company’s Valuation. 


At the 1924 hearings, the company offered proof which was 
rejected as incompetent, that the value of its property as o1 
December 31, 1923, was $108,854,626. At the hearings in 1926, 
it claimed that the value of its property as of December 31, 1925, 
was $264,873,172. This latter figure was made up as follows: 


a MR CC ECCT EET OOO en EET Te TCT Tee $91,522,626 
PE: eo iiddcctnaeecasedeedeeteaeseeeewesweuewaceke ob 98,555,521 
I in 8 5tc teas ccmeiceeisencle em entasen semanas sees 39,422,904 
CE NONE osc. 000 ace nena ew sw Kenn deaieetnne eeany 16,962,500 
Sn I CD csine caw ahd Bed ESO e pene Ndde secre 15,119,646 
eT re eee ee 3,289,975 








$264,873,172 


The amounts of the above items, with the exception of land 
and working capital, were estimated upon the reproduction cost 
theory. It is not always easy to reconcile all that the courts 
have said here and there about reproduction cost with their state- 
ments that they are trying to find value and that the ascertain- 
ment of it is not a matter of formulas. If value is what is sought 
and if there are no hard and fast formulas, then reproduction 
cost is not to be applied in all cases nor to every item; but if 
reproduction is to be applied in all cases with all its possible 
implications and consequences, then it is a matter of formula 
which may produce results utterly at variance with the actual 
value. 

While the leading cases indicate that it is a means rather than 
an end in itself and that the essence of it is the light which 
it throws upon present prices, there are occasional remarks which 
might indicate that, in the opinion of the judge, the vital element 
is the assumption that a new plant is to be built under present 
conditions and that, therefore, every item of cost which, by a 
logical development of that assumption, would be incurred in 
the progress of such enterprise, must be given consideration. 

The doubt is whether this method is to be given a limited or 
a universal application. If it is to be applied only as an aid 
in determining the bearing of present prices upon the value of 
an existing property and where necessity makes it more or less 
imperative, as in the case of structures, there will be no particular 
difficulty. The real point at which it severs connection with 
P.U.R.1928C. 
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reality is where the assumption that a new property is to be 
constructed under present conditions is remorselessly worked out 
to its logical conclusions. 

This doubt makes it necessary for Commissions to admit in 
evidence many estimates of reproduction cost, which as a practi- 
cal matter have little or no bearing on the question of value. 
As their materiality may be a matter of law it is necessary to 
take them, although if their materiality is to be judged merely 
as a matter of fact they would have to be excluded. This may 
be illustrated by the following consideration of the methods by 
which the amount of the reproduction cost of the different items 


were estimated: 
Land. 


The railroad land was not valued by the reproduction cost 
method but according to the market value of adjacent land. It 
is open to question whether this is the correct measure of the 
ralue of a raiiroad right of way or yard in all eases or in this. 

Railroad rights of way differ from lands held by other public 
utilities: The former are permanently dedicated to a public use, 
thus limiting the power to dispose of them; the latter, speaking 
generally, are not. Lands of other utilities may be sold when 
increased prices make it desirable to take a profit and re-establish 
the plants on less costly sites; not so the railroad right of way. 
That is definitely impressed with, and for practical reasons re- 
stricted to, a publie use, that of a publie highway. A class of 
land which may be freely sold is affected by all conditions which 
determine marketability; but a class which cannot be thus sold 
is more or less withdrawn from such influences. This special 
character of railroad land suggests that it may not be just in 
all eases to apply to it the market value rule. 

It is far from clear that we are required to do so. In the 
Minnesota Rate Cases, 230 U. S. 352, 57 L. ed. 1511, 33 Sup. 
Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 18, 
the companies, arguing that they would be compelled to pay 
more than the normal value of the land and for the “railway 
value” of the property, computed these additional amounts and 
added them to the market value of contiguous and similarly 
P.U.R.1928C. 
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situated property. All that the Court did was to rule against 
the allowance of this excess. The remarks of Mr. Justice Hughes 
show that they were confined to the case before him and were not 
intended as laying down a general rule. He said (230 U. S. 
at pp. 455, 456): 

“Assuming that the company is entitled to a reasonable share 
in the general prosperity of the communities which it serves, 
and thus to attribute to its property an increase in value, still 
the increase so allowed, apart from any improvements it may 
make, cannot properly extend beyond the fair average of the 
normal market value of land in the vicinity having a similar 
character. Otherwise we enter the realm of mere conjecture. 
We, therefore, hold that it was error to base the estimates of 
value of the right-of-way, yards, and terminals upon the so-called 
‘railway value’ of the property. The company would certainly 
have no ground of complaint if it were allowed a value for these 
lands equal to the fair average market value of similar land in 
the vicinity, without additions by the use of multipliers, or other- 
wise, to cover hypothetical outlays. . . . 

“By reason of the nature of the estimates, and the points to 
which the testimony was addressed, the amount of the fair value 
of the company’s land cannot be satisfactorily determined from 
the evidence, but it sufficiently appears for the reasons we have 
stated that the amounts found were largely excessive.” . 

But, assuming that the market value is to be taken, we must 
examine the methods by which it was estimated in this case. 

Six real estate men placed unit values per square foot or per 
acre on adjacent lands. A large clerical force then took from 
the land maps the areas of the different zones and multiplied 
them by the respective unit values, thus getting the estimated 
value of each zone of railroad land. Criticism is directed to 
the assumptions which were used, apparently under instructions 
by counsel, in applying these unit values to the railroad area. 

In real estate appraisals the physical features of a parcel are 
taken into consideration. If immediately suitable for the as- 
sumed use the value of the parcel is, of course, greater than it 
is where expenses have to be incurred to adapt it for such use. 
Here, however, the company’s appraisers assumed that the rail- 
P.U.R.1928C. 
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road strip was at its original level. They ignored the fact that 
the strip was encumbered by rails, ties, stone, or cinder ballast, 
or concrete walls and abutments, and in many and important 
instances was piled high with embankments or deeply depressed 
with cuts, all of which would affect in varying degrees the value 
of the strip for the assumed use, agricultural, residential, or 
commercial. Having given an inflated value to the land by as- 
suming that no railroad improvements were there, the company 
later piled on top of this figure, the full estimated cost of re- 
producing these improvements. 

The city called two prominent real estate witnesses who had 
examined the railroad property on the whole system, and noted 
its physical condition. Assuming that the $91,500,000 claimed 
by the company was correct on the basis of adjacent land values, 
but making allowance for the physical condition of the land, so 
far as cuts and fills were concerned, its typical plottage, lack of 
marketability, and difficulty of marketing it, their appraisals 
were respectively $27,450,000 and $25,000,000. 

[16] It was also assumed by the company witnesses that the 
railroad land was all held in absolute fee and could be disposed 
of, if the railroad were discontinued. It was valued on that 
unsound assumption. Railroad rights-of-way are condemned 
only for the purposes of the corporation during the continuance 
of the corporate existence (Hudson & Manhattan R. Co. v. Wen- 
del, 193 N. Y. 166, 175, 178, 85 N. E. 1020). Donated land 
is generally granted only for the period of railroad use. The 
company conceded that “the usual proportion” of its land was 
condemned and donated on this basis, but professed its inability 
to say what amount. A defect thus lurks in the company’s 
method ; and, since there is no way of making allowance for it, 
it vitiates the results. 

[17] On Atlantic avenue, Brooklyn, the company occupies, 
as lessee, a strip varying from 26 to 30 feet wide and extending 
a distance of 3.8 miles from Flatbush avenue to Stone avenue. 
The railroad for a part of the way is a subway with a street 
surface overhead and a part elevated with a street underneath. 
Within that strip of street the lessor has an easement, a perpetual 
right-of-way, but no fee (Re Long Is!and R. Co. 189 N. Y. 428, 
P.U.R.1928C, 
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82 N. E. 443; Long Island R. Co. v. New York, 199 N. Y. 288, 
92 N. E. 681; People ex rel. Long Island R. Co. v. Tax Comrs. 
148 App. Div. 751, 757, 133 N. Y. Supp. 348, affd. 207 N. Y. 
683, 101 N. E. 1117). It is valued, however, as if the lessee 
itself had an absolute fee. A value of $3,300,000 is given to 
part of it on the assumption that on this strip in the middle of 
a public highway there can be constructed a continuous building 
two stories high, 30 feet wide, and over two miles long, for use 
ky automobile industries and showrooms. 

The value thus given to the land alone ($91,522,626) consti- 
tutes over one-third of the total valuation on the company’s own 
figures ($264,873,172)—an unusually large proportion. It is 
nearly three times the amount allowed by the Interstate Com- 
merce Commission as of 1916 plus additions ($34,000,000), 
although that was arrived at by the adjacent land value method. 

The company’s land valuations were made on the basis of very 
extreme claims and resulted in excessive amounts which cannot 
be taken as the fair value for rate purposes. 


Structures. 


[18] The structures include all rails, ties, tunnels, buildings, 
bridges, and other improvements which are affixed to the land 
and form a part of it. It is to these that the courts seem to 
refer when they say that the cost-to-reproduce method is of service 
in ascertaining the value of the “plant” (Knoxville v. Knoxville 
Water Co. 212 U. 8S. 1, 9, 53 L. ed. 371, 29 Sup. Ct. Rep. 
148; Minnesota Rate Cases, 230 U. S. 352, 452, 57 L. ed. 1511, 
33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 
18). Immovable property such as structures cannot be disposed 
of apart from the railroad and, therefore, has no separate market 
price. It is in part because of this fact that the courts have felt 
compelled to give consideration to the prices of labor and mate- 
rial entering into such structures, through estimate of what it 
will cost to reproduce them. 

In estimating the reproduction cost, the company did not pre- 
sent a single, complete inventory. As an inventory of its prop- 
erty up to June 30, 1916, it took the engineering report of the 


Interstate Commerce Commission. From this it deducted the 
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amount of retirements up to December 21, 1925. The net totals 
thus obtained were then multiplied by “index numbers” intended 
to show the ratio of increase in the price of labor and materials. 
To this product was then added the amount of additions from 
June 30, 1916, to December 31, 1925, thus giving the reproduc- 
tion cost new as of December 31, 1925. To go behind the money 
amounts for retirements and additions to the items of property 
themselves it was necessary to search through the three thousand 
pages of “completion reports” made by the company to the Inter- 
state Commerce Commission, and even beyond. It was in this 
way that a sort of inventory of the items of property was pre- 
sented. 

As to the unit prices, Mr. Morris, consulting engineer for the 
company, testified that in his opinion the cost of reproducing at 
1914 prices the roadway and structures inventories in the en- 
gineering report of the Interstate Commerce Commission would 
have been “in excess of” $47,155,166, the amount shown in that 
report by the application of unit prices. He stated that no one 
could prepare an exact unit price. 

Another witness for the company testified as to various index 
numbers showing increases in prices from 1916 to 1925. These 
were used as multipliers for the amounts shown in the different 
accounts after deducting from the amounts in the engineering 
reports the retirements shown in the completion reports, and to 
this product was added the additions appearing in the completion 
reports. Thus the total figure of $47,155,166 found by the In- 
terstate Commerce Commission as of June 30, 1916, at 1914 
prices was changed to $98,555,521 as the cost of reproduction 
new as of December 31, 1925. Mr. Morris, who prepared no 
exact index numbers, multiplied the net total after retirements 
by two and gave a figure of “over $107,000,000” as the cost to 


reproduce new. 
Equipment. 


[19] The company attempted to apply the reproduction cost 
method to equipment, that is, locomotives, cars, electrical equip- 
ment, and other movable property. This method expressly re- 
jected in the case of land because of its conjectural features, finds 
P.U.R.1928C, 
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its chicf if not sole employment in the case of immovable struc- 
tures which are incapable of being disposed of separately from 
the railroad as a whole. Its use even in the case of such struc- 
tures is to be justified by necessity rather than on the ground 
that its results make any very accurate approach to value. In 
the case of equipment, which is capable of being disposed of sepa- 
rately, there is not the same necessity, and there are practical 
difficulties which render the results of that method at least as 
conjectural as in the case of land. 

Locomotives, cars, and machines are made up of many parts, 
many of which are covered by patents, and differ considerably 
in cost, design, and capacity. It is accordingly very difficult to 
compare one type with another. It is particularly difficult to 
compare types no longer manufactured with improved modern 
types. 

Witness Wendt presented a complete and detailed inventory 
showing each type of equipment and the number of units of that 
type, with an estimated unit cost of reproduction set opposite 
each. The reproduction cost of all the units of each type was 
found by multiplying the number of units by the unit cost. The 
actual cost was taken as the unit cost in the case of items recently 
acquired. His total figure for all types was $39,422,904. His 
qualifications as an expert on the cost of reproducing equipment 
having been questioned, the company called its own superintend- 
ent of motive power, who, using the same inventory and a dif- 
ferent method, arrived at a total cost to reproduce new of $42,- 
423,169. Both estimates are in evidence. 

Wendt found that the literal application of the reproduction 
cost method broke down when applied to older types, and he de- 
parted from it. He showed that it would cost more to reproduce 
old type than to buy modern improved types, since the manufac- 
turer would not have certain parts on hand but would have to 
make them specially at great expense. Accordingly, except in 
the case of recent purchases, he estimated the reproduction cost 
new upon a per pound basis, and assumed that the prices per 
vound of new and improved types represented the cost per peund 
of reproducing old and partially antiquated types. For exam- 
ple, from the weight and price of new locomotives selected by 
P.U.R.1928C. 
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him as comparable with old types, he would ascertain their cost 
per pound and would multiply the number of pounds in the old 
locomotive by this per pound cost of the new. 

The other witness also took the actual price of recent pur- 
chases, but where there were no recent purchases he made 
“trends” of prices based on earlier purchases of types which he 
selected as being comparable. He made graphs with the prices 
represented by horizontal lines and the years by vertical lines, 
and plotted those purchases at the points where the year and 
price line intersected. By joining these points of intersection 
he obtained a curve, generally ascending, and took as the figure 
for the cost to reproduce new the point on the horizontal or price 
line where his curve as prolonged cut the vertical line for 1925. 

These witnesses were attempting to give, not the value of the 
equipment, but its estimated reproduction cost. This cost, even 
if it were practicable to ascertain it correctly or approximately 
so, would have very slight tendency to establish the value of 
equipment. The method, if literally applied, would give figures 
exceeding even the actual cost of brand new units of improved 
design. The substituted methods employed by the witnesses had 
at least the virtue of avoiding this absurd result; but it is far 
from clear that they succeed in giving the “cost-to-reproduce.” 
I know of no case which authorizes this method in the case of 
equipment. So that it is doubtful whether this testimony was 
of any service in ascertaining present value. 


Depreciation—Structures and Equipment. 


[20, 21] The reproduction cost new of structures and equip- 
ment, respectively, given without depreciation, is claimed by the 
company as evidence of present value. After the witnesses had 
given their estimates of reproduction cost new, they were asked, 
not whether there was any depreciation, but whether there was 
“any improperly deferred or neglected maintenance in the Long 
Island Railroad property or any part thereof.” They answered 
in the negative and the company rested. 

The company contends that, if a road is maintained at 100 
per cent efficiency for operating purposes, no depreciation need 
be deducted from the reproduction cost new in order to ascertain 
P.U.R.1928C, 
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the value of the road. In support of this, its brief sets forth 
at length the views of railroad men and others. These views, 
however, were not expressed with reference to a rate case, but 
with reference to the practice already required by the Interstate 
Commerce Commission, of setting aside reserves out of operating 
expenses, to meet the inevitable retirements of property units. 

On the question whether annual depreciation charges for struc- 
tures ought to be required of a large railroad where the retire- 
ments fall into regular cycles and may be met out of operating 
expenses, much may doubtless be said on both sides. It may or 
may not be that the setting up of depreciation reserves is un- 
necessary. But that is not the question presented in a rate case; 
and arguments directed to one situation have no bearing on the 
other. 

Depreciation results from influences to which nearly all works 
of man are subject. A wear and tear continually goes on, which 
cannot be offset by maintenance and repairs, and which in the 
end brings the structure to the scrap-heap. When disputes are 
raised as to the accounting practice of setting up reserves, the 
urgument is not whether depreciation exists, but as to the way 
in which it shall be met. In a rate case, where the carrier relies 
on the cost of reproducing its property new as evidence of its 
fair value, the question is not whether depreciation should be 
deducted but how it shall be estimated. It would be manifestly 
unfair to the public to allow to a carrier with a property made 
up of units of varying ages a value based on the assumption that 
the property is new in every part. The courts do not permit this, 
but require that depreciation shall be ascertained and deducted 
from the reproduction cost new. 

In the instant case the reproduction cost new was not reduced 
by any allowance for depreciation. ‘Deferred maintenance” 
was the only thing considered ; but that is not synonymous with 
“depreciation.” It means that there has been a failure to keep 
the property as a whole in proper condition for efficient opera- 
tion, and not that there is no wastage or loss of life of the parts. 
The gradual and invisible effect of age and use upon the differ- 


ent parts, which diminishes the value without seriously affecting 
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802 NEW YORK TRANSIT COMMISSION, 


the present use, is not included under deferred maintenance but 
is ineluded under depreciation. 

The company’s theory may be illustrated by a typical instance. 
Mr. Morris stated that the life of an untreated tie was eight 
or nine years; but in his opinion a tie, irrespective of its age and 
up to the point of actual retirement, was worth as much as a 
new tie, not only in point of service but in point of value. 

Light is thrown on the question of depreciation and inciden- 
tally on the whole theory of “cost to reproduce” as applied to 
equipment by the fact that certain equipment items included in 
the inventory as of December 31, 1925, were subsequently sold. 
Cars included in the inventory at $9,575 each were sold in 
December, 1926, for about $250 each, as were other coaches sold 
in October, 1926, but inventoried at from $8,055 to $14,250 
each. A motor boat inventoried at $1,300 was sold in June, 
1926, for about $50. Sales made between 1916 and 1925 of 
types included in the inventory showed that cars inventoried at 
$15,350, $6,950 and $8,780 each, brought $333 each, or less. 

[22] The real question as to depreciation in a rate case is one 
of method. The courts do not favor the “straight-line” caleula- 
tion by which the life of the parts is assumed or estimated with- 
out inspection. They prefer a method by which depreciation is 
estimated after an actual inspection of the property (McCardle 
v. Indianapolis Water Co. 272 U. S. 400, 416, 71 L. ed. 154, 
P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144). It is perhaps un- 
necessary to remark that “‘observed depreciation” does not refer 
to such depreciation as may be visible to the flaked eye of an 
expert perambulating the property. Deferred maintenance may 
thus lay open to view, but not depreciation. A more careful and 
intimate examination of the property units is required in order 
to ascertain the concealed effects of age and wear and to form a 
just estimate of how long the unit can continue to function eco- 
nomically before retirement. 

[23] The company witnesses made no inspection to determine 
depreciation and gave no estimates as to depreciation. Their 
inspections and estimates were confined to deferred maintenance. 
The city of New York, however, called two witnesses, Mr. John 
©. Brackenridge and Dr. David F. Carver, who had inspected 
P.U.R.1928C, 
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the structures and equipment, respectively, with a view to ascer- 
taining the depreciation on each. Both witnesses had an exten- 
sive engineering and railroad experience. 

Mr. Brackenridge did not take obsolescence into consideration. 
He “calipered” the rails at different points to determine what 
portion of the head of the rail had worn away during the time 
it was in service, and presented charts showing the extent to 
which it had been worn away. From company records he as- 
certained the age of rails when they were actually retired and the 
age of rails still in service. He found that the average age of 
rails still in service was 12.37 years. These averages he used 
in computing depreciation. He found an actual average depre- 
ciation in road and structures of 16.5 per cent. 

Dr. Carver included obsolescence. He examined the different 
type of equipment, and after study of the facts observed gave 
his opinion that the depreciation of equipment was 27.94 per 
cent. 

All the evidence tends to show that there is substantial depre- 
ciation on the existing property ; but the company failed to make 
any allowance for it. Its figures, or any figures, for reproduction 
cost new, cannot in any event be taken as evidence of the fair 
value of its structures and equipment until such allowance is 
made. 

The company by presenting proof of reproduction cost without 
any allowance for depreciation is losing sight of the fact that the 
very cases on which it relies expressly state that depreciation is 
to be deducted. 


General Expenditures. 


The amount of $16,962,500 for general expenditures was es- 
timated on the reproduction theory. The testimony of a previous 
witness having been rejected on the ground that he was not quali- 
fied to estimate the cost of reproducing general expenditures, 
the company called Mr. LeBoutillier, its vice-president, who pre- 
sented estimates worked out on the same method used by the 
rejected witness, but with a reduction of $6,162,500 in the 
amount. 


It was assumed that construction of the road would begin in 
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1921 and be completed December 31, 1925, with total capital 
requirements during construction of $116,000,000. It was as- 
sumed that $5,000,000 would be required the first year, $10,000,- 
000 the second, $25,000,000 the third, $35,000,000 the fourth, 
and $41,000,000 the fifth year. Interest during construction at 
6 per cent on the cost of road, except land (namely $98,555,521) 
would be $13,320,000. There would have to be an organization 
during construction and it was estimated that there would be ex- 
penses of $1,350,000, this being one-half of the actual expenses 
for the 5-year period ending December 31, 1925. The amount 
of $240,000 for law expenses and $42,500 for stationery and 
printing was arrived at by taking 50 per cent of the average 
for the 5-year period from 1921 to 1925. As the witness did not 
know how to arrive at the taxes during construction he included 
nothing for those. There was $10,000 for other expenses and 
$2,000,000 for organization expenses. The latter was estimated 
on the assumption that the law expenses would be 50 per cent 
more annually than the cost of law work under full operation, and 
that the other expenses would be at least equal during the as- 
sumed construction period. 

If the reproduction cost theory is pushed to its logical extreme, 
there will have to be added to the rate base every conceivable ex- 
pense which can be conjured up by developing the premises that 
« new road is to be constructed under present conditions and in 
view of present difficulties. If this premise has become the es- 
sential formula in rate regulation, then all expenses naturally to 
be incurred in the course of'the new construction will have to 
be considered. This seems contrary to the spirit of ruling deci- 
sions; and isolated decisions, apparently contrary, are capable 
of rational distinctions which will bring them in line with the 
principle of the ruling cases. 

In Ohio Utilities Co. v. Publie Utilities Commission, 267 U. 
S. 359, 69 L. ed. 656, P.U.R.1925C, 599, 601, 45 Sup. Ct. Rep. 
259, the Supreme Court reversed a judgment of the state court 
affirming an order of a Commission, which reduced the rates of a 
company supplying gas and electricity. The Commission en- 
gineers had made an inventory and valuation of the company’s 
property, which the Commission, without other evidence, re- 
P.U.R.1928C, 
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duced by $9,600.55, which included an item of about $5,000 for 
preliminary organization expenses. In reference to the latter, 
the Court said (page 362): 

“The item of $5,000 seems to have been rejected upon the 
ground that there was no proof of actual expenditure. Reproduc- 
tion value, however, is not a matter of outlay, but of estimate, 
and should include a reasonable allowance for organization and 
other overhead charges that necessarily would be incurred in 
reproducing the utility. In estimating what reasonably would be 
required for such purposes, proof of actual expenditures orig- 
inally made, while it would be helpful, is not indispensable. The 
Commission’s chief engineer, explaining the appearance of the 
item in his report, called attention to the account system pre- 
scribed by the Commission, which, among other things, pro- 
vided that under the head of ‘organization’ was included incor- 
poration fees paid to the government and other fees and ex- 
penses incident to organizing the utility and placing it in readi- 
ness to do business, attorney’s fees, cost of preparing and issuing 
certificates of stock, ete., ete., and testified that the item was 
an estimate made as the result of an investigation by the Com- 
mission’s engineer on the spot. There was no testimony to the 
contrary ; and the company, in view of the concession, evidently 
deemed it unnecessary to produce evidence upon the point. That 
such expenditures in a substantial amount would necessarily be 
made in reproducing the utility is clear; it is not suggested that 
the estimate of the engineers is excessive or unfairly made; and 
the rejection of the entire amount cannot be regarded as other- 
wise than arbitrary.” 

In this case the “‘reasonable” amount which the Court allowed 
for general expenditures was estimated after an investigation. 
It seems to have been an estimate of actual expenses on a his- 
torical basis rather than upon the assumption of present repro- 
duction. At all events it is more reasonable to regard the decision 
as applicabte merely to the particular state of facts, than to take 
it as establishing a universal principle that the reproduction 
method is to be given unlimited play in the ascertainment of 
general expenditures, regardless of whether the result throws 
any light on the present value of the actual property. 
P.U.R.1928C. 
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The reproduction cost method when applied to structures 
throws some light on the present prices of labor and materials, 
but when applied to general expenditures, where little or no 
labor or material is involved, merely throws light on present con- 
ditions to be met and present difficulties to be overcome. What 
these will be, requires estimation based on a number of assumed 
facts which cannot be proved—the time and the capital required, 
for example. The uncertain estimates of the reproduction cost 
of structures becomes the basis for other speculations. It seems 
to present an instance where the procedure is too speculative and 
the results too conjectural to be of any service in ascertaining 
the present value of the property. 

While there may be instances where the courts have reversed 
the action of Commissions in ignoring estimates of reproduction 
cost, when there was no other evidence, they have not, apparently, 
intended to establish it as a rule of law that opinions expressed 
by company witnesses on a highly speculative matter must, un- 
like other opinions, be always binding on the body which tries 
the facts, no matter how wild or unconvincing those opinions 
may be. .Accordingly, if it were necessary to rule definitely upon 
the matter, I should feel justified in recommending that these 
figures for general expenditures should not be accepted at their 


° 


face value. 
Going Concern Cost. 


[24, 25] The amount of $15,119,646 for going concern cost 
was estimated on the reproduction theory. The estimates of an- 
other witness having been rejected on the ground that he was not 
qualified, Mr. LeBoutillier was called. He followed a method 
similar to that used in the estimates which had been rejected ; 
but he gave a figure $3,942,446 less. 

He assumed that there would have to be a force in training for 
six months prior to the beginning of operation, a force not en- 
raged in construction work or operation, but emplayed in pre- 


oBY“dS 
paring the railroad as a going concern. He assumed the re- 


cruiting of this force would start six month prior to the com- 
mencement of operation and that the force would be increased in 
a uniform manner over the six months. To get the cost of this 
P.U.R.1928C. 
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force, he took all or part of the actual expenditures made under 
various accounts, which gave him $8,622,660. He figured that 
they would spend in the six months 25 per cent of this, or $2,- 
155,665. 

He also assumed that it would take twelve months after opera- 
tions had begun before the full plant would be operating. During 
the first year the railroad would commence with no traffic and 
no service and would build up this traffic to a point of full opera- 
tion by the end of the year. He assumed that the expense of 
operating the railroad would start at an average annual rate of 
$8,623,000 plus 75 per cent of the average annual charges on 
account of general expenditures, namely, $559,465, giving a total 
of $9,182,125. The total annual rate on December 31, 1925, 
was $26,972,032, and the average of this and $9,182,125 gave 
$18,077,078. The difference between this and 50 per cent of the 
total actual operating expenses during 1925, namely, $13,486,016, 
was $4,591,062, which he estimated would represent the excess 
cost of tuning up the property during the first year of operation. 

There was also charged to the tuning up of the going concern 
50 per cent of the taxes and 50 per cent of the interest on the 
cost to reproduce the property, including working capital. This 
gave $846,669 for taxes and $7,526,250 for interest, which added 
to the amounts for cost of initial operating force and cost of tun- 
ing up the property gave the total of $15,119,646, the estimated 
going concern cost. 

This in outline and disregarding subsidiary assumptions and 
computations is the method by which he estimated the going 
concern cost. This does not give actual expenses or even esti- 
mates of actual expenses, but instead estimates of what it would 
cost to create “going concern,” if the property were to be 
reproduced under present conditions in the manner assumed by 
him. 

Confusion seems to surround the conception of “going concern” 
due to failure to distinguish sufficiently between the kinds of 
cases in which it arises, namely, condemnation or rate cases; 
between the kinds of utilities which claim it; between going con- 
cern cost and going concern value ; and between cases where it is 
used to designate expenses incurred in securing patrons and where 
P.U.R.1928C. 
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it is used to designate the value to the business of having secured 
patrons, irrespective of the method or cost of securing them. 

Many cases state that there is an element of value in an as- 
sembled and established plant doing business and earning money, 
over one not thus advanced, and that this element should be con- 
sidered in determining the value of the property, upon which the 
owner has a right to receive a fair return (e. g. MeCardle v. 
Indianapolis Water Co. 272 U. S. 400, 412, 71 L. ed. 154, 
P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144). This, however, is 
merely a recognition that there is an element to be considered, 
and throws no light on the method by which the value of that 
element is to be ascertained. 

To be told that an additional element of value lurks in the prop- 
erty is not helpful, until its constituents are more definitely de- 
fined. We cannot assume that the courts, having turned fran- 
chise and monopoly privileges out of one door, are admitting 
them at another under the guise of “going concern,” as would 
be the case if that element included everything in addition to 
the value of the physical plant. On the contrary, we assume 
that the edurts intend to exclude those benefits and advantages 
which result from the monopoly under the franchise. But in 
any event, this element of value, whatever it may embrace, is 
that which exists.as a matter of fact in the actual property, and 
cannot properly be ascertained by ignoring the facts and substitut- 
ting therefor an estimate of what it would cost to create “going 
concern” for a new plant under present conditions. 

Decisions awarding allowances for going concern have all been 
in cases dealing with gas, electric, telephone or water companies, 
which, unlike carriers, generally find it necessary after con- 
structing their facilities in the streets to incur further expense 
in persuading the houscholder to become a consumer by con- 
necting with those facilities. This feature makes it possible in 
the case of such utilities to draw some line of separation between 
the benefits due to monopoly and those due more particularly to 
enterprise and initiative. 

In Galveston Electric Co. v. Galveston, 258 U. S. 388, 396, 66 
L. ed. 678, P.U.R.1922D, 159, 167, 42 Sup. Ct. Rep. 351, which 
involved a company operating a street railway, it was said: 
P.U.R.1928C. 
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“Going concern value and development cost, in the sense in 
which the master used these terms, are not to be included in the 
base value for the purpose of determining whether a rate is con- 
fiseatory.” 

In Houston v. Southwestern Bell Teleph. Co. 259 U. S. 318, 
325, 66 L. ed. 961, P.U.R.1922D, 793, 799, 42 Sup. Ct. Rep. 
486, it was said: 

“Whether going concern value should be considered and allowed 
at all in determining the base for rate making, and, if allowed, 
what the amount of it should be, depends upon the financial 
history of the company.” 

The rather obvious truism that a plant with business attached 
is worth more than the “bare bones” of that plant would seem to 
find its true application in the case of original cost or at least 
in the case where the present value of those “bare bones” 
can be accurately ascertained. As a practical matter the repro- 
duction cost, less depreciation, gives only an approximation of 
that value. As often as not it may produce by a purely mechani- 
cal method a figure which exceeds the actual value of the plant— 
“bare bones,” “going concern” and all. If it is to be extended to 
the ascertainment of “going concern” value, it will involve the as- 
sumption that there always is such value in addition to the cost 
valued” by 


of reproducing the plant itself and that it may be “ 
any kind of assumption as to the way in which the assumed prop- 
erty is to be constructed. 

The considerations mentioned under general expenditures are 
applicable here. The conjectural nature of the estimates in this 
case are apparent and render them of no service in ascertaining 
the value of the existing property. 


Working Capital. 


The amount of $3,289,975 for working capital was arrived at 
by taking the average monthly balances of cash and of materials 
and supplies on hand during the year 1925. The figure for cash 
was $864,846.93, and for materials and supplies $2,425,128.3 
These amounts being relatively small were not seriously ques- 
tioned. It did appear that the monthly cash balances were taken 
P.U.R.1928C, 
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at a time when the receipts for the monthly commutation tickets 


had just come in. 
No Jurisdictional Separation of Property. 


[26] This Commission has jurisdiction only over rates be- 
tween points within the city. These rates are higher than those 
between points within and points without the city. If the ques- 
tion of their reasonableness calls for a valuation, that valuation 
must show the part of the total property, involved, in that particu- 
lar service. This the company made no attempt to do, although 
the matter was brought to its attention at the hearings. It is im- 
possible to ascertain this from the so-called inventory, the en- 
gineering report of the Interstate Commerce Commission, since 
that fails to show the location of many large and important 
items of property, therein listed. Mr. Morris for the company 
admitted that such items could not be segregated as to location 
under the proof as presented. Even if we should take every last 
dollar of the total cost claimed by the company, we would be with- 
out means of determining what part of it should be applied to the 
intra-city rates. 


City’s Valuation. 


The city contended that the fair value of the property for rate- 
making purposes was not in excess of $127,500,000. This 
amount was arrived at by taking as a starting point the valuation 
made by the Interstate Commerce Commission as of 1916, and 
supplementing it by the additions subsequently made, less retire- 
ments and less the further accrued depreciation. The item of 
land is valued on this system at $33,997,946, which is higher 
than the amounts given by the city’s two experts, $27,450,000 
and $25,000,000, respectively. The data supplementary to the 
tentative valuation were compiled from company reports on file 
with the Public Service Commission. 

Comparison of Commutation Rates. 

[27] Although the first to present them, the company contends 

that comparisons of commutation rates furnish no measure of 


what rates ought to be on a particular railroad. Properly quali- 
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fied this contention is correct. In People ex rel. New York, N. 
H. & H. R. Co. v. Publie Service Commission, 159 App. Div. 
531, 535, 145 N. Y. Supp. 503, it is said that “charges for serv- 
ice upon other lines would be material under like conditions, 
but if the conditions are unlike, they are immaterial”; but the 
same court on the same day in a similar case involving a different 
company made use of comparisons to illustrate the reasonableness 
of the rates (People ex rel. New York C. & H. R. Co. v. Public 
Service Commission, 159 App. Div. 546, 145 N. Y. Supp. 513). 
The Interstate Commerce Commission has relied strongly on such 
comparisons (e. g., Commutation Rate Case, 21 Inters. Com. 
tep. 428; 27 In‘ers. Com. Rep. 549). Such comparisons are 
competent evidence, but their probative force depends on cireum- 
stances, and in no case ought to be controlling. They may be used 
with caution as guides, but not as supports. 

The company selected as a basis for comparison of the 60-trip 
monthly commutation tickets three other roads which have ter- 
minal stations in Manhattan, namely, the New York Central, the 
New York, New Haven & Hartford, and the Pennsylvania, and 
gave for certain stations the distance, fare, and rate per mile, 
arranged by five mile zones from ten up to and including forty 
miles. Counsel for the Commission later presented a similar 
comparison with eight roads which carry passengers into Man- 
hattan, arranged by five mile zones from ten to forty miles and 
by ten mile zones from forty to seventy miles. The rate per mile 
in both instances was computed on the assumption that the com- 
muter used the full sixty permissive rides. 

The figures show that the existing rates per mile of the Long 
Island are much higher within the city of New York—the 15- 
mile zone—than they are outside the city, e. g., Wading River. 

Table VII shows that the rate per mile steadily decreases as 
the distance from the western terminals increases, and varies 
from a little more than a cent and a half in the 5-mile zone and 
a little more than a cent in the 15-mile zone (7. ¢., within the city 
of New York) to less than half a cent in the 70-mile zone. 

The dzta presented by the exhibits are so detailed and their 
presentation is so complicated by the fact that they deal with 
both actual and proposed rates of the Long Island and terminals 
P.U.R.1928C. 
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outside as well as within Manhattan, that comparisons can best 
be shown in graphic form. Separate plates are used to compare 
the rates of other roads with the actual and with the proposed 
rates of the Long Island, respectively. The rates for a number 
of the roads, namely, the Erie, the West Shore, the Delaware, 
Lackawanna & Western, the Jersey Central, the Lehigh Valley, 
and the Pennsylvania rates via the ferries and the Hudson Tubes, 
vary so little that it was possible to simplify the presentation by 
representing them all by a single average line for the six roads. 
The presentation has been confined to the Long Island rates over 
which this Commission has jurisdiction, namely, those within 15 
miles from the Pennsylvania station. Table VIII shows a com- 
parison with the present Long Island rates and Table IX with its 
proposed rates. 

As to present rates, those of the Long Island to Flatbush 
avenue and Long Island City are lower than those to Manhattan. 
There is in fact an additional charge of $2.20 to the Pennsylva- 
nia station over those to the terminals on Long Island. The 
average of the six New Jersey railroads into Manhattan is slight- 
ly higher than the Long Island rates to Manhattan up to about 
seven miles, after which it is lower, and it is higher at all points 
than the Long Island rates to the terminals on Long Island. 
These six roads have already received a 20 per cent increase. The 
rates of the Pennsylvania to the Pennsylvania station and the 
rates of the New Haven are both higher than the present rates 
of the Long Island, while the rates of the New York Central 
are lower at all points than any of the Long Island rates, 

Under the proposed Long Island rates, the average for the six 
New Jersey roads would be much lower at all points than the 
Long Island rates to Manhattan and would be lower even than 
the Long Island rates to the terminals on Long Island, after the 
nine mile zone is reached and not much higher up to that point. 
The Long Island rate to Manhattan would become higher than 
the Néw Haven rate, at all points within the city of New York, 
and would not begin to fall below it until after the 17-mile zone 
is passed. The Pennsylvania rates to Pennsylvania station would 
still be higher than the Long Island rates. The New York Cen- 
P.U.R.1928C. 
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tral rates would, of course, continue to be lower but in greater 
degree. 

Of the three roads selected by the company for comparison, 
the rates of the Pennsylvania into the Pennsylvania station and 
the rates of the New Haven are higher than the present Long 
Island rates, while those of the New York Central are lower; 
the New Haven rates would be lower than the proposed Long 
Island rates into Manhattan and only the Pennsylvania rates 
to the Pennsylvania station would be higher. 

These Pennsylvania rates, although posted in the tariff sched- 
ules, are of no practical importance as only about 3 per cent of 
that company’s commutation traffic goes into that station. These 
rates are $7.92 higher than the rates downtown, where approxi- 
mately 97 per cent of the Pennsylvania’s commuting traffic goes 
through the Hudson tubes or over the ferries. This higher rate 
is designed to divert commuting traffic away from the Penn- 
sylvania station. It is for the interest of the company to do that, 
since it not only relieves the Pennsylvania station but by so 
doing puts a larger share of the rental, which is borne by the 
two companies in proportion to the number of cars operated by 
each in and out of the station, upon the Long Island. These rates 
into the Pennsylvania station are purely formal; were designed to 
discourage rather than encourage traffic; and afford no apt basis 
of comparison with the Long Island rates. 

The New Haven rates are into the Grand Central, the terminal 
of the New York Central, which has the lowest rate of all. The 
New Haven rates include the 40 per cent increase allowed by the 
Public Service Commission in a proceeding in which a rehear- 
ing has been granted and which is still swh judice. Their excess 
over those of the New York Central may be explained in part by 
the fact that under its agreement with the New York Central, 
by which it acquires the use of the Grand Central, the New 
Haven is required to pay, among other items, a certain amount 
for each passenger carried (159 App. Div. 531, 535, 145 N. Y. 
Supp. 503). 

So far as a comparison of commutation rates may throw any 


light on the subject, it seems to indicate that the present Long 
P.U.R.1928C. 
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Island rates are not unreasonable but that the proposed rates 


would be. 
Conclusion. 


The company is before this Commission following its failure 
to secure from the Interstate Commerce Commission an increase 
of 20 per cent in its commutation rates. It proposed to make 
that change; and to that end filed a tariff showing such increase. 
The purpose of this hearing is to determine whether that increase 
is just and reasonable in so far as it applies to the tariffs filed 
here, which include only points within the city of New York. 
“At any hearing involving a rate the burden of proof to show 
that the change in rate if proposed by the common carrier . . . 
is just and reasonable shall be upon the common carrier” (P. 
S. C. Law, § 29). 

While this opinion is unduly prolonged the absence of direct 
precedents, and the uncertainty as to the rules by which the rates 
for this special class of service should be judged, required a more 
minute inquiry into the fundamentals of the law of regulation 
than would ordinarily be the case, since without some definite 
idea of what was required, it would be impossible to say what 
the essential factors were and whether the burden of proof had 
been sustained. 

So too, the importance of the case and the length of time 
which it has required to present it made advisable the discus- 
sion of some points raised by both sides which are probably not 
necessary to the decision. 

I can summarize the essentials by stating that the law, it seems 
to me, requires that the cost of commutation service be shown 
separately and apart from the cost of service as a whole and, 
where the revenue exceeds such cost an apportionment of that por- 
tion of the total property, directly devoted or properly attribu- 
table to that service. This the company failed to do. 

A consideration of all the circumstances has failed to con- 
vince me that the present commutation rates are unjust or un- 
reasonable, but that is a matter which ealls for no determination 
here. The same consideration leads me to the conclusion that 
the proposed rates are unreasonable. It might be rash to say 
P.U.R.1928C. 
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what a proper apportionment of costs might show, but I am clear 
that the company has fallen far short of meeting the burden of 
proof in this case. 

I recommend that the proposed increases in commutation rates 
be disallowed and that the particular tariff schedules in question 
be permanently suspended, without prejudice, of course, to any 
rights which the company may have. 





OKLAHOMA CORPORATION COMMISSION, 


RE AMERICAN INDIAN OIL & GAS COMPANY. 
[Cause No. 8254, Order No. 4136.] 


Return — Valuation as basis. 

1. The first thing to be ascertained in determining a proper nat- 
ural gas rate is the value of the property used and useful to the public, 
p. 820. 

Valuation — Accrued depreciation — Natural gas wells. 

2. A natural gas well should not be depreciated in the same pro- 
portion as the depletion of the gas supply, since the wells are of the 
same value as a new well less some depreciation for the pipe therein, 
and this is especially true where the stockholders have received no de- 
pletion or depreciation during the entire life of the property, p. 820. 

Rates — Natural gas — Market value at well. 

3. The Commission should, in fixing natural gas rates, determine 
the market value of the gas at wells instead of speculating as to the 
value of leaseholds, wells, and equipment thereon, or the expense of 
operating the same, where there is an independent market whereby the 
company can sell its gas at the well at the market price per cubic 
foot, p. $20. 

Natural gas — Property right — Reduction to possession. 

4. Natural gas when reduced to possession is a commodity in which 
the owner has the same property right as he would have in a ton of 
coal or a cord of wood, p. 820. 

Rates — Powers of Commission — Contract. 

5. The Commission, although it does not set contracts aside, has 
power and it is its duty to fix rates which are reasonable and just, 
even though such rates are inconsistent with rates fixed by contract, 
p. 826. 

Return — Natural gas — Transmission and distribution property. 

6. The return of a natural gas company upon its investment in 
physical property used in transmission and distribution was fixed at 
8 per cent, p. 828. 

P.U.R.1928C. 
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Depreciation — Natural gas — Transmission and distribution prop- 
erty. 
7. Amortization and depreciation was computed at 74 per cent 
based upon the physical property of a natural gas company used in 
transmission and distribution, p. 828. 


Payment — Penalty to enforce. 

8. A penalty of 2} cents per thousand cubic feet for nonpayment 
of bills within ten days from their rendition was added to a schedule 
of rates for natural gas, p. 829. 

Reparation — Overcharges — Refund to consumers, 

9. A natural gas company was required to refund amounts col- 
lected in excess of the rates found reasonable during the pendency of 
litigation when a temporary restraining order of the Federal Court 
was in effect, p. 829. 


[March 13, 1928.] 


App ication for readjustment of natural gas rates; rates fixed 


and provision made for refund of overcharges. 
Findings of Fact, Opinion and Order. 


By the Commission: The American Indian Oil & Gas Com- 
pany was organized in 1917 and began distributing gas to the 
public at Roteau, Oklahoma, in the year 1918, and has been con- 
tinuously so engaged for a period of approximately ten years. 

At the time applicant developed gas in the vicinity of Poteau, 
the LeF lore County Gas Company had a distributing gas plant in 
the city of Poteau, and was serving the smelters near the state 
line between Fort Smith, Arkansas, and Poteau, a distance of 
about twenty miles from the gas field. In order to find a market 
for its gas, the applicant made a rate for industries for the first 
few years, of 5 cents and then graduated up until the last part of 
the 10-year period the rate under the contract reached as high 
as 7 cents. There was also at that time a rate of 15 cents per 
thousand cubic feet for domestic consumption. The plant was 
operated at these rates for a period of about seven years. 

During the year 1921 or 1922, the applicant purchased the dis- 
tributing plant of the LeFlore County Gas Company in the city 
of Poteau with the approval of the Corporation Commission. 
During the latter part of 1922, an application was filed with the 
Commission to increase the rates, both domestic and industrial. 
At the first hearing, an application was made for a temporary in- 
P.U.R.1928¢. 
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crease of the rate pending final hearing, whereupon it was agreed 
that a temporary rate of 25 cents per thousand eubie feet for 
domestic consumption would be installed, until the hearing could 
be concluded. Hearings were had at different times, and during 
the month of June, 1924, an order was promulgated by the Com- 
mission, in P.U.R.1924E, 114, fixing the rate at 25 cents per 
thousand cubic feet for the first 100,000 cubic feet, and 74 cents 
per thousand cubic feet for the next 250,000 cubic feet, and 6 
cents per thousand eubie feet for all in excess of 350,000 cubic 
feet. This rate would not produce less revenue for industrial 
consumption than the present contract rates at 7 cents per thou- 
sand cubic feet. 

The applicants in filing an appeal from this order to the su- 
preme court of Oklahoma, applied to the Commission for super- 
sedeas, which was denied. The case was filed in the supreme 
court, whereupon the applicant applied to that court for super- 
sedeas, which was also denied, and the order of the Commission, 
upon final determination was affirmed by the supreme court, in 
108 Okla. 215, P.U.R.1926A, 236, 235 Pac. 906. 

Pending the determination of the case in the supreme court of 
Oklahoma, applicant filed a petition in the United States District 
Court, and obtained a restraining order or injunction against the 
enforcement of the order. The case was tried before a Master. 
Upon final decision of the Federal Court, it was held that the 
case was brought prematurely on account of changed conditions 
which had not been presented to the Commission, the court hold- 
ing that applicant should have applied to the Commission for 
further investigation and further adjustment of the rate, based 
upon such changed condition. 

At the time the restraining order was issued, it was provided 
that the applicant should charge a rate not exceeding 40 cents 
for domestic consumption and 10 cents per thousand cubic feet 
for industrial consumption. 

Pursuant to the holding of the Federal Court that the cause 
was prematurely brought in that court, and pursuant to the sug- 
gestion made by that decision, the American Indian Oil & Gas 
Company on October 11, 1927, filed its application with the Com- 
mission, setting forth the fact that the rate heretofore established 
P.U.R.1928C. 52 
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by the Commission is inadequate as a basis upon which to earn 
a reasonable amount for interest and depreciation upon the prop- 
erty devoted to public service in the city of Poteau. 

The cause was originally set for hearing on the 14th day of 
December, 1927, and hearing was had upon that day and upon 
the 15th day of December, 1927, at which time the case was con- 
tinued until the 9th of January, 1928, when the taking of testi- 
mony was concluded. Both the city of Poteau and George F. 
Collins Company appeared on the date of hearing for the pur- 
pose of resisting the applicant, and filed their formal objection 
thereto. The nature of the formal protest of the city of Poteau 
was to the effect that the present rate which is now being charged 
in the city of Poteau of 40 cents per M cubic feet for the first 
50,000 eubiec feet, 25 cents for the next 150,000 eubie feet and 
20 cents for the next 300,000 cubic feet, 10 cents for all over 500,- 
000 ecubie feet results in an earning which is more than neces- 
sary to constitute that which is reasonable upon the value of the 
property devoted to the service at Poteau. The protest of the 
George F. Collins Company is based upon the fact that that 
company a number of years ago entered into a contract with 
Hutton & Bates who were officials of the American Indian Oil 
& Gas Company at that time, for the purchase of a glass plant 
at Poteau operating at that time under a contract for fuel with 
the American Indian Oil & Gas Company which was considered 
by Collins very favorable, and that in the purchase of said manu- 
facturing plant the favorable contract for gas was one of the prin- 
cipal considerations in the purchase, and that said contract should 
not at this time be revoked or set aside to the detriment of that 
company. 

It was stipulated and agreed at the outset of the hearing that 
the testimony taken at the hearing held before the Master in 
Chancery in the Federal Court upon application for injunction 
with respect to operating conditions, and the valuation of the 
property, should be considered as the testimony in the case now 
before the Commission. In addition thereto, other testimony was 
submitted by expert witnesses upon behalf of the American 
Indian Oil & Gas Company, as well as by other witnesses upon 
behalf of that company, testifying to the value of gas at the mouth 
P.U.R.1928C. 
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of the well. There was also evidence submitted showing the op- 
erating results of the company, both before the placing into effect 
of the rate which has been effective during the life of the tempo- 
rary restraining order issued by the Federal Court, and as to the 
effect upon the earnings of the rate which was put into effect 
under the terms of that restraining order. 

It appears from the evidence in this case that the total original 
investment in this property was approximately two hundred 
seventy two thousand dollars; that with the additions and better- 
ments since that time, is slightly more than three hundred 
thousand dollars. There is no evidence in the record to show that 
this amount of money was injudiciously invested; that during 
the ten years of operation, the applicants have delivered approxi- 
mately five billion cubic feet of gas, or about 72 per cent of their 
total gas reserve; that during this time the stockholders have re- 
ceived in interest or dividends the sum of $13,098.18; that its 
property, including the depreciated value of the gas according 
to the evidence of the applicant has been depreciated more than 
one hundred thousand dollars; that according to the contentions 
of the attorneys for the consumers it has been depreciated ap- 
proximately one hundred fifty thousand dollars. 

The evidence further shows that during this time the stock- 
holders were entitled to interest upon a probable average value of 
$200,000. Interest at 8 per cent on $200,000 for ten years, not 
including compound interest, would be $160,000, less the $13,- 
098.18, would leave a balance of $146,098.82, to which applicant 
claims should be added $100,000 depreciation, making a total 
deficit upon this method of calculation to date of $240,000, which 
amount absorbs a large portion of the investment. 

The applicant claims, therefore, that the stockholders have 
lost up to this time the major part of its invested capital, and is 
now seeking to recover by the promulgation of a reasonable rate 
some of the interest which is long past due. 

Regardless of the above conditions, it is now the duty of the 
Commission to determine a proper and reasonable rate under 
the facts and conditions as they have existed since the last order 
of the Commission was promulgated up to and including the 
present time. 

P.U.R.1928C. 
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[1] In determining the gas rate to be charged, the first thing 
to be ascertained is the value of the property used and useful 
to the public, which is known as the basis upon which a rate is 
predicated. In this case it is insisted by applicant that the value 
of the distributing and transmission system is $115,910 which 
is the value found by the Master. 

While there is found in the record considerable controversy 
as to the value which should be attributed to the distributing and 
transmission system used in delivering gas to the consumers in 
Poteau, and while the above figure might not be supported exact- 
ly by the evidence, the value of that portion of the property is 
approximately as found by the Master; to wit, $115,910, and 
for the purpose of this order that value will be used for that por- 
tion of the property involved. 

[2] There is a more or less serious contention between the at- 
torneys representing the industries and domestic consumers as to 
the value and the manner of ascertaining the value of the leases 
or the gas supply. It is shown from the books of the company 
that there was a total expenditure of leases originally of approxi- 
mately sixty five thousand dollars. Many of these leases have 
been abandoned and the remaining 1100 acres from which gas is 
now being produced originally cost the applicants slightly more 
than eight thousand dollars; that the wells originally cost approxi- 
mately ninety thousand dollars. It is insisted that the well should 
be depreciated in the same proportion to the depletion of the gas 
supply, or that the wells and the leases now have a value of ap- 
proximately forty-two thousand dollars. These wells are of the 
same value as a new well less some depreciation for the pipe 
therein. If applicant should drill a new well, the Commission 
could not value that well at its cost, and a well adjoining, to the 
same depth performing the same service, at only 334 per cent of 
the value of the new well, and especially where it is shown, ag 
in this case, that the stockholders have received no depletion or 
depreciation during the entire life of this property. 

[3, 4] It is contended by the representatives of the city of 
Poteau, as well as by the other protestants in this cause, that 
no better method has yet been suggested in this ease in the arrival 
at the valuation which should be attributed to the produc*ion prop- 
P.U.R.1928C. 
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erty than the taking of the actual expenditures made for leases 
and improvements, with such depreciation as may have been 
experienced in the improvements and equipment, and using that 
as a basis for the earning which should be allowed for this 
character of property devoted to the public service. In the ap- 
plication of any method for the valuation of production property 
used in the production, transmission, and distribution of nat- 
ural gas, great difficulty is experienced for the reason that it 
is entirely possible, as indicated by the testimony in this very 
cause, that gas leases may be obtained merely for the expense of 
drilling the gas wells and without any initial investment in so far 
as the leases are concerned. Of course in such an instant, then 
there would be no earning power represented by investment at- 
tributable to that classification of the property devoted to public 
service, while upon the other hand, the drilling of numerous dry 
holes and the expense incident thereto, might cause the value 
of the gas at the mouth of the well or at any other point in the 
gas system, to become burdensome to the public, and it is con- 
ceivable that it might become greater than the traffic would bear. 

However, in this case it is not necessary for the Commis- 
sion to go into any speculative values as to the value of the leases 
or the cost of operation of the leases, or the number ef dry holes 
now or that may be drilled in the future, but there is an independ- 
ent market whereby applicant can sell its gas at the well at the 
market price per cubic foot. 

There has been much contention between counsel on both sides 
of this case as to the proper method or manner of ascertaining 
the value of the gas leases and wells, or the value of the gas to be 
used by the public. It is contended by the attorneys for the 
consumers that the only method heretofore approved by the courts 
is that the Commission should find the value of the leaseholds, in- 
cluding the wells and equipment used thereon, and that a rate 
should be predicated upon that value, which would make a return 
upon the investment, allowance for proper depletion of the gas in 
the field, and proper depreciation of the equipment. The attor- 
neys for the applicant do not contend that the above is not a 
proper method of determining the rate basis as to the gas, leases 
and gas properties, but that that method is not exclusive. They 
P.U.R.1928C. 
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further contend that where gas at the mouth of the well has an 
established and independent market, and a value other than that 
fixed by the rate sought to be prescribed by the Commission, that 
the property can be more accurately valued by using the market 
value per thousand cubie feet of gas at the well. In other words, 
applicant contends that when the unit of value or yardstick is 
determined, that the leases and wells thereon can never have a 
greater or lesser value than the amount of gas it will produce 
at the unit price. 

However, for the Commission to undertake to fix a market 
value of the gas field by using the unit price of gas, and the 
estimated amount of gas in the field, would be speculative, first, 
as to the actual amount of gas in the field, and second, as to the 
amount of recovery under special or particular conditions that 
may be different in gas fields, and the probable life of the gas field, 
all of which is taken into consideration by the purchaser in fix- 
ing a market value of the field. 

In this ease the applicant does not contend that it has any re 
serve leases being held for the use of the public, upon which it 
seeks a valuation to be considered by the Commission in estab- 
lishing a rate in this case. Hence the Commission in this case 
will not attempt to, nor consider, the fixing of a fair market value 
of the leaseholds, wells, and equipment thereon, or the expense of 
operating the same, but will fix a market value of the property 
or gas of the applicant that is actually being used. 

The opinion of Judge Woodrough in the application for injunc- 
tion in the Federal Court, in discussing this phase of the con- 
troversy, said: 

“But the Master finds that the whole basis of rate fixing by the 
Commission is unjust and tends to confiscation, and that an en- 
tirely different basis ought to be adopted which might be briefly 
described in this way: In this and other natural gas rate fixing 
cases the Commission treats a utility company that serves natural 
gas to the public as though it were a water company serving water 
from a stream. In such water utility cases no value need be put 
on the water itself either in the stream or in the pipes. The 
utility company need only be compensated for its riparian prop- 
erties, equipment, and service. Similarly in this and other nat- 
P.U.R.1928C. 
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ural gas cases the Commission ascribes no value to the gas at 
the well head and values only the utility’s interest in the land 
abutting upon the gas pool, its equipment, and service. The Mas- 
ter finds that the gas itself when it has been captured by the 
utility company and brought to the well head is a valuable mer- 
chantable commodity, the property of the company, which ought 
not to be taken for public use without fair compensation. He 
finds that in this case the proof is clear that there is an actual 
sale value for this company’s gas at its well heads of at least 74 
cents per million cubic feet with willing purchasers at hand 
ready to buy. He concludes, therefore, that any system of val- 
uation for rates which results in compelling plaintiff to distri- 
bute its gas to the public for less than it is demonstrably worth, 
is wrong. 

I agree with the Master and am satisfied that those who eap- 
ture natural gas and have it at their well heads with demonstrable 
market value must be protected as other owners of the property, 
and cannot lawfully be compelled to deliver it to the publie with- 
out just compensation.” 

The question now necessarily arises, when does gas become 
property so as to come within the above rule. The decisions of 
the courts are without exception that gas, when reduced to pos- 
session, is a commodity; that gas, when reduced to possession, is 
property; that when reduced to possession, the owner has the 
same property right therein that he would have in a ton of coal 
or a cord of wood. 

In the case of West v. Kansas Nat. Gas Co. 221 U. S. 229, 
255, 55 L. ed. 716, 31 Sup. Ct. Rep. 564, the Court said: 

“Gas, when reduced to possession, is a commodity; it belongs 
to the owner of the land; and when reduced to possession, is his 
individual property, subject to sale by him, and may be a sub- 
ject of intrastate commerce and interstate commerce.” 

Again: 

“Natural gas is as much a commodity as iron ore, coal, or 
petroleum or other products of the earth, and can be transported, 
bought, and sold as other products.” 

The Court further says: 

“Tt is not a commercial product when it is in the earth, but 
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heeomes so when brought to the surface and placed in pipes for 
transportation.” 

In this case the undisputed testimony is that the applicant can 
sell its gas after it is captured, and in the pipeline at the mouth 
of the well, for 9 cents per thousand cubie feet, and this market 
is for private or independent uses, other than the use in the city of 
Poteau and vicinity. In other words, the market value of this 
gas, as established in this case, does not depend upon the rate or 
the market in Poteau. 

Section 7934 Compiled Oklahoma Statutes 1921, confers juris- 
diction and authority upon the Commission to fix the value of 
gas at the mouth of the well, where a pipeline purchaser and an 
independent producer may disagree as to the price which the pur- 
chaser should pay. The Commission has heretofore exercised this 
authority and fixed the price at the well which the pipeline should 
pay the producer of gas after the gas was captured. The Com- 
mission in fixing a rate, could not fix a basis lower for the com- 
pany’s own gas than the rate which it should pay for other gas in 
the same vicinity or adjoining territory. 

The finding of the value of the gas at the well, and basing the 
rate thereon was before the Commission in the ease of Re West- 
ern Nat. Gas Co. to inerease gas rates, decided December 31, 
1918, reported in P.U.R.1919B, 76, wherein the Commission 
said: 

“The best way of securing an equitable natural gas rate ad- 
justment is to separate the producing from the distributing end 
of the business; allow a reasonable price for gas at the wells; 
determine the expenses necessarily incurred in gathering, trans- 
porting, and distributing gas; determine the depreciation of the 
property and the amount necessary to make a reasonable return 
upon the investment in the property used and useful; and use 
these factors as a basis for determining equitable rates.” 

On page 79 in the body of the opinion, the Commission says: 

“By using an estimate of 6 cents per thousand cubic feet, the 
estimate given by various public service corporations, and found 
by the Commission to be reasonable, for the cost or value of 
natural gas at the well, and allowing line losses and expenses 
which are unavoidable in gathering, transporting, and distributing 
P.U.R.1928C. 
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natural gas, it is apparent that 10 cents per thousand cubic feet 
is the minimum at which gas can be sold at Checotah and Eu- 
faula, without loss to the company. On the record before the 
Commission, the present rate schedule will not be disturbed except 
in so far as the minimum is concerned. Gas can no longer be 
sold below 10 cents per thousand cubic feet.” 

In the above case the Commission did not attempt to find the 
value of the leaseholds, as indicated in the opinion, for the reasons 
therein stated, but did find the value of the commodity at the 
mouth of the well used by the public, observing the distinction 
between the speculative or market value of the leases, and the 
market value of the commodity which was actually being used 
from day to day. 

Judge Woodrough, when this same matter was pending in the 
Federal Court, approved the findings and recommendations of 
the Master, wherein the Master said: 

“The Master finds that the gas itself when it has been cap- 
tured by the utility company and brought to the well head is a 
valuable merchantable commodity, the property of the company, 
which ought not to be taken for public use without fair compen- 
sation. . . . I agree with the Master and am satisfied that 
those who capture natural gas and have it at their well heads 
with demonstrable market value must be protected as other own- 
ers of property, and cannot lawfully be compelled to deliver it to 
the public without just compensation.” 

The undisputed evidence in this case is that the market value 
of this gas at the mouth of the well is 9 cents per thousand 
cubie feet; assuming that there will be some additional expense 
in operating the wells, the Commission finds and fixes the market 
value of the gas at the well on the leases of the American Indian 
Oil & Gas Company at 8 cents per thousand cubic feet. 

The Commission will, therefore, in determining the proper rate 
to be charged for the sale and distribution of natural gas in 
the city of Poteau by applicant company, do so upon the basis of 
a market value of the gas produced by applicant, of 8 cents per 
thousand cubie feet for all gas sold and delivered in the city of 
Poteau and vicinity, upon the basis, in so far as the transmission 
P.U.R.1928C. 
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and distribution system is concerned, of a value of that property 
of $115,910. 

[5] There have been certain contracts introduced in evi- 
dence, whereby industries claim rights under contracts between 
gas companies and the owners of the industries. This character 
of contracts was passed on by the supreme court of Oklahoma 
[and as we are informed, confirmed by the Supreme Court of the 
United States] in the case of Southern Oil Corp. v. Yale Nat. 
Gas Co. 89 Okla. 121, P.U.R.1924A, 435, 214 Pac. 131. The 
Court said: 

“By Chap. 93, Laws 1913, jurisdiction is conferred upon the 
Corporation Commission to fix and establish the rates to be 
charged by the public utilities therein enumerated, and this ju- 
risdiction cannot be defeated by a public service corporation and 
a private consumer entering into a contract whereby the cor- 
poration agrees to furnish its commodity for a term of years at 
a stipulated rate.” The contracts under consideration were 
exactly the same as the contract in this ease, except the gas was 
being furnished to a refinery instead of a glass plant, and other 
industries. 

The court further says: 

“Where a public service corporation and a private consumer 
entered into a contract on January 4, 1916, by the terms of 
which the corporation agreed to sell and deliver to the consumer 
natural gas at a specified rate for a term of three years, such 
contract was invalid when made, neither of the parties were 
obligated to fulfill its terms, and the Corporation Commission had 
the power to fix and establish a different rate at any time.” 

The Court further says: 

“The Corporation Commission is without jurisdiction or an- 
thority to approve a contract between a public service corporation 
and a private consumer, by which the rate to be charged for a 
publie commodity is attempted to be fixed for a period of years, 
and the approval of such contract by the Corporation Commis- 
sion would not have the effect of establishing the price agreed 
upon as a rate, and such approval would add nothing to the valid- 


itv of the contract.” 
P.U.R.1928C. 
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The Court further says: 

“A contract between a public service corporation and a private 
consumer, attempting to fix the rate at which a public commodity 
shall be sold by the one to the other, for a period of years, being 
invalid when made, no vested rights could accrue thereunder, 
and a subsequent order of the Corporation Commission estab- 
lishing a higher rate for such commodity, did not impair the 
obligation of such contract.” 

It thus appears from the decisions of the supreme court of the 
state of Oklahoma, that contracts made and entered into since 
the enactment of Chap. 93, Session Laws 1913, have little bind- 
ing force as between the contracting parties. 

When the Constitution of Oklahoma was written, the power of 
fixing rates between consumers and utilities was reserved to the 
state, and later by statute, authority was conferred upon the Cor- 
poration Commission with respect to fixing rates. The Commis- 
sion has never been controlled by private contracts between a 
utility and consumers, but establishes what it finds to be a rea- 
sonable rate, without any reference to the contract. It is not 
the duty of the Commission to set contracts aside or hold them 
void; that is a question for the courts, and it is not now the in- 
tention of the Commission to pass upon or disturb any legal 
right which may exist under any contract which may have hereto- 
fore been entered into by the parties to this cause. However, 
it is the duty of the Commission to establish such rates as are 
reasonable and just, and where such rate is inconsistent with any 
rate fixed by contract as is found by the Commission to be true 
in this case, the contract rate cannot prevail. 

Taking the entire record including that portion of the testi- 
mony relative to the value of the property owned and operated 
by the company at Poteau and vicinity, presented to the master in 
the Federal Court as stipulated by the parties hereto, as well as 
the evidence introduced at the new hearing, as well as all other 
facts, circumstances and conditions shown to exist, the Com- 
mission is of the opinion and finds: 

First: That the value of the physical property owned and op- 
erated by the American Indian Oil & Gas Company in the 
rendition of service in the distribution of natural gas in the city 
P.U.R.1928C. 
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of Poteau and vicinity, which includes transmission and distri- 
bution system, is approximately one hundred fifteen thousand 
nine hundred ten dollars. 
Second: That the gas produced by the American Indian Oil 
& Gas Company from the evidence, is shown to have a value at 
the mouth of the well of 8 cents per thousand cubic feet, and that 
that amount should be allowed. 
(6, 7] Third: That the earnings of the company during the 
last half of the year 1924, and the first half of the vear 1925, 
same being the gross earning, as of July 31, 1925, was $69,283.- 
74 , and that the expense including the cost of gas at 8 cents per 
thousand cubie feet, (excluding operating expenses of wells and 
gas leases) is $53,745.66, leaving a net earning for the period 
of $15,538.08 ; that interest upon the value of the physical prop- 
erty, to wit, $115,910 at 8 aed cent together with depreciation 
and amortization thereupon at 7} per cent amounts to $17,966.14, 
or a deficit of $2,428.06. 
Fourth: That for the year ending July 31, 1926, the gross 


»~ - 


income was $73,535.67 while the operating expenses, including 
cost of gas at 8 cents per thousand eubie feet is $54,643.60, leav- 
ing a net revenue available for interest, depreciation, and amor- 
tization of $18,892.07 while interest at 8 per cent upon the in- 
vestment in physical property of $115,910 together with amorti- 
zation and depreciation of 74} per cent thereon, amounts to 
$17,966.14. 

Fifth: That for the year ending July 31, 1927, the gross 
revenue of the company was $66,032.03 while the operating 
expenses, calculating gas at 8 cents per thousand cubic feet at the 

ell is $53,797.51, leaving available for interest, depreciation and 
amortization of $12,234.52; with interest at 8 per cent on the 
physical property, to wit, $115,910 together with amortization 
and depreciation at 73 per cent on the same value, amounts to 
$17,966.14, leaving a deficit of $5,731.62 

Sixth: That for the year ending September 30, 1927, the gross 
earnings were $65,227.53 while the operating expenses including 
the cost of gas at 8 cents per thousand cubic feet at the well is 
$52,715.12 <™ “aving a net earning for interest, depreciation, and 
sseeitibiaiians of $12,514.41, while the interest upon the invest- 
P.U.R.1928C. 
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ment of $115,910 at 8 per cent together with depreciation and 
amortization at 7} per cent amounts to $17,966.14, or a deficit 
of $5,451.72. 

Seventh: That the total deficit for the period covered by the 
calculations, to wit, three years and six months, amounts to 
$9,833.75, assuming that in the last half of 1927 there will be the 
same deficit as there was up until September 30, 1927. 

Eighth: That from the evidence and the calculations made, the 
following schedules of rates to be charged, should be allowed, to 


wit: 

For the first 50,000 cu. ft. ....... RT er ee 40¢ per M cu. ft. 
For the next 150,000 cu. ft. 2... ..cccccccccccccccces: 25¢ per M eu. ft. 
Wor Ce BORE BO PEe OR. The ok. cick cviciwesersssciceedys 18¢ per M cu. ft. 
All over SOC0O0 Ct. Te. 2 cccsccciesceccseccceces 10¢ per M cu. ft. 


* [8] A penalty of 23 cents per thousand cubic feet for nonpay- 
ment of bills within ten days from their rendition, may be added. 

[9] Ninth: That all amounts collected in excess of the sched- 
ule found to be necessary above, during the pendency of the litiga- 
tion in the Federal Court and before this Commission, be re- 
funded to the consumers paying the same. 

It is therefore the order of the Commission, premises consid- 
ered, that the American Indian Oil & Gas Company, a public 
utility, be and it is hereby authorized to place into effect the 
following schedule of rates to be charged for natural gas trans- 
mitted, sold and delivered for public consumption in the city of 


Poteau, Oklahoma, to wit: 


i ME eg Mh ee eee ee TT Te 40¢ per M eu. ft. 
Wor the memt. BURGOS OO. The ocsii ici ei iccvedtnewses 25¢ per M eu. ft. 
Wat Che mas Be OB. Bee aoe dscns cs deasetssivees 18¢ per M cu. ft. 
All over Ne WT cnn ciccascscccccccveenness 10¢ per M cu. ft. 


A penalty of 25 cents per thousand eubie feet for nonpayment 
of bills within ten days from their rendition, may be added. 

It is the further order of the Commission, premises considered, 
that the American Indian Oil & Gas Company be and it is here- 
by required to refund to any consumer in the city of Poteau, any 
amount collected during the effectiveness of the temporary re- 
straining order issued by the Federal Court on the 23rd day of 
August, 1924, in excess of the rate herein fixed and allowed, and 
that the company within thirty days irom the effective date of 
P.U.R.1928C. 
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this order, be and it is hereby required to report to the Commis- 
sion the names of all consumers from whom collections in excess of 
the rate herein fixed and allowed, has been exacted during the 
pendency and effectiveness of said restraining order; so that re- 
bates to such consumers may be required. 

This order to be in full force and effect from and after the date 


of its promulgation. 





OKLAHOMA CORPORATION COMMISSION, 


RE OKLAHOMA-ARKANSAS TELEPHONE COMPANY. 
[Cause No. 8417, Order No. 4142.] r 


Service — Telephone — Physical connection, 

1. The action of a long distance telephone company in refusing to 
go on with a joint traffic agreement with another company and in es- 
tablishing a local toll board in the latter’s territory and refusing to 
pay toll cost for the latter’s services was condemned, and the prior 
agreement between the companies ordered to be restored and the funds 
due to the local company ordered to be refunded, p. 833. 

Interstate Commerce — Service — Telephones — Physical connection 
— Jurisdiction. 
2. The Commission is without jurisdiction in the matter of restora- 


tion of connection between two telephone companies at an exchange in 
another .state, p. 834. 


{March 19, 1928.] 


AppiicaTion of a telephone company for an order making an 
allowance and fixing the compensation for the use of facilities 
of toll service connected with another company ; joint traffic agree- 


ment ordered. 


By the Commission: On January 3, 1928, the Oklahoma- 
" Arkansas Telephone Company a public utility engaged in the ren- 
dition of telephone service both local and long distance in the 
towns of Poteau, Wister, Heavener, and Howe, Oklahoma, with 
toll lines connecting all of said exchanges together with toll lines 
connecting the Poteau exchange with the exchange of the South- 
western Bell Telephone Company in Fort Smith, Arkansas, filed 
its application with the Commission, praying for an investiga- 
P.U.R.1928C. 
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tion of the amount which complainant should be allowed to 
charge and collect for the use of its local exchange facilities and 
the rendition of toll service in connection with the messages re- 
ceived and transmitted for the Southwestern Bell Telephone Com- 
pany, a public utility, as well as a proper and reasonable allow- 
ance for terminal services at this exchange in Poteau and for 
other just and proper relief. Thereafter and on the 30th day of 
January, 1928, said Oklahoma-Arkansas Telephone Company 
filed its supplemental complaint alleging that the Southwestern 
Gell Telephone Company had constructed a toll line into a build- 
ing adjoining the building occupied by complainant and had in- 
stalled a long distance toll line; that the Southwestern Bell Tele 
phone Company thereupon refused to accept and transmit over 
its lines long distance messages originating over this complain- 
ant’s lines within the city of Poteau and also refused to deliver 
the messages originating in other parts of the state and for de- 
livery to stations or persons within the city of Poteau according 
to the usual and ordinary practice of handling such messages; 
that the said Southwestern Bell Telephone Company notified 
complainant that it would handle its own toll business into and 
out of Poteau, Oklahoma, and would no longer permit the Okla- 
homa-Arkansas Telephone Company to handle toll business pass- 
ing over its lines into and out of Poteau; and that the operation 
of such exchange and the toll board is not in the interest of the 
publie and constituted duplication of facilities and service and 
will be a burden on the complainant and on the public; that 
the same is contrary to the general purpose and contrary to the 
economical operation of toll lines and exchanges and the han- 
dling of long distance messages. Complainant also alleges and 
states that it has a toll line from Poteau, Oklahoma, to Fort 
Smith, Arkansas, and has previously transmitted messages orig- 
inating in Poteau, Oklahoma, over its own lines to Ft. Smith, 
Arkansas, and there delivered the same to the Southwestern 
Bell Telephone Company for transmission and delivery to the 
various stations of that company in the city of Fort Smith; and 
that the Southwestern Bell Telephone Company since January 
22, 1928, has refused to accept such messages and the only method 
of transmitting such long distance messages to Forth Smith is 
P.U.R.1928C. 
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for this complainant to connect its subscribers with the long 
distance exchange of the Southwestern Bell Telephone Company 
which it installed at Poteau on January 22, 1928; that the 
Southwestern Bell Telephone Company will accept such messages 
and long distance messages at its toll board, transmit the same, 
collect and receive the entire toli charge therefor and refuses to 
permit complainant to participate in any manner in the toll 
charge received for the handling of said messages and refuses to 
compensate complainant for the use of its property and the serv- 
ices of its employees in transmitting said messages over its sub- 
scribers’ stations through its switchboard to the toll exchange of 
the Southwestern Bell Telephone Company. Complainant con- 
cludes said supplemental complaint by asking that the South- 
western Bell Telephone Company be required to restore the serv- 
ice as it existed prior to January 22, 1928, as affecting the said 
towns of Poteau, Wister, Heavener, and Howe, Oklahoma; | 
required to receive and transmit messages originating at the 
Poteau exchange or the subscribers’ stations in Poteau under 
the charge and collect system in force prior to January 22, 1928; 
that the said Southwestern Bell Telephone Company be required 
to maintain a joint traffic arrangement with the Oklahoma- 
Arkansas Telephone Company on both in and outbound mes- 
sages and be required to receive and handle the same according 
to the practice prior to January 22, 1928, and that division of 
tolls be made according to the order of the Commission; that the 
Southwestern Bell Telephone Company be restrained from op- 
erating and maintaining the toll board and exchange installed in 
Poteau and that the Commission fix a reasonable division of tolls 
between the Southwestern Bell Telephone Company and the 
Oklahoma-Arkansas Telephone Company pending the final hear- 
ing in this cause subject to adjustment in accordance with the 
final order of the Commission after a full hearing in this case. 
Said cause was docketed for hearing on supplemental petition 
as aforesaid before the Commission on the 9th day of February, 


1928, and was thereafter continued until February 21, 1928, at: 


which time all parties appearing and announcing ready and re- 
spondent, Southwestern Bell Telephone Company having filed its 
response to said complaint, the Commission proceeded to hear the 
P.U.R.1928C. 
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evidence offered, and said hearing was concluded on the 23rd day 
of February, 1928. The Southwestern Bell Telephone Company 
offered no testimony with respect to the matters and things in- 
voived in the supplemental complaint but closed its case upon the 
testimony offered by complainant. All of the testimony taken in 
said cause is a matter of public record and the Commission is of 
the opinion that for the purposes of this temporary order it would 
serve no good purpose to quote the same in detail. During the 
trial of said cause attorneys for the complainant dictated into 
the record an offer to restore and resume telephone service with 
respondent and offered to pay to said respondent any sums that it 
might owe to the said respondent based upon which is commonly 
known and ealled the 3, 4, and 15 basis, said settlement to be 
made up to the date of the filing of original petition herein; 
that from said date complainant would settle with respondent on 
the 3, 4, and 15 basis subject to adjustment by final order of the 
Commission as to a proper basis of settlement in this cause, all 
of which was conditional upon the proposition that the South- 
western Bell Telephone Company would restore the connection 
with complainant’s toll line at the Fort Smith exchange and re- 
move from Poteau its toll board. Thereafter, and on the 12th 
day of March, 1928, the Commission is in receipt of a letter from 
counsel for respondent making in effect the same proposition as 
was incorporated in the offer of attorneys for complainant as 
aforesaid and offering to discontinue its toll office at Poteau and 
permit thé complainant to resume its agency at Poteau but does 
not offer to restore physical connection with complainant’s toll 
line at Fort Smith, Arkansas. 

Now on this 19th day of March, 1928, the Commission, hav- 
ing under consideration the testimony in said cause and the mat- 
ters and things involved therein, is of the opinion and finds: 

[1] First: That restoration of service as existed between the 
lines of the Southwestern Bell Telephone Company and the 
switchboard facilities of the Oklahoma-Arkansas Telephone Com- 
pany at the town of Poteau and affecting the towns of Poteau, 
Wister, Heavener, and Howe, should be restored without delay 
and that toll business should be resumed between the two compa- 
nies as existed prior to January 22, 1928; that such restoration cf 
P.U.R.1928C. 53 
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service should be made upon payment by the Oklahoma-Arkansas 
Telephone Company of all monies due for business handled pre- 
vious to January 22, 1928, and not heretofore paid, upon which is 
commonly ealled and known as the 3, 4, and 15 basis or any com- 
posite thereof which may be agreed to, the residue of the charge 
for each message to be prorated on what is known as the line haul 
basis between the concerns owning the lines; that the Southwest- 
ern Bell Telephone Company should be allowed to retain the 
monies it has collected through the operation of its long dis- 
tance toll board at Poteau from the time installed until such 
time as it is discontinued hereunder, such monies so retained 
to be that collected for long distance toll in the town of Poteau 
only; long distance tolls collected for the towns of Heavener, 
Wister, and Howe should be settled on the basis of 3, 4 and 15 
and line haul; that the said Oklahoma-Arkansas Telephone Com- 
pany should retain 5 per cent as their commission on monies col- 
lected in toll coin boxes at the town of Poteau during said time 
and pay the balance to the Southwestern Bell Telephone Compa- 
ny, that the Southwestern Bell Telephone Company should pay to 
the Oklahama-Arkansas Telephone Company for each trunk main- 
tained and operated from and after January 22, 1928, and until 
physical connection is restored, a rate of one and one-half times 
the business rate charged in the city of Poteau; that the basis of 
settlement as between the two said companies should be from the 
date of filing of the original petition herein the 3, 4, and 15 basis, 
together with prorated line haul thereon, not later than the 20th 
of the month following that in which service is rendered, as re- 
quired by Order No. 912, until further order of this Commis- 
sion; that the Oklahoma-Arkansas Telephone Company should 
be required to furnish a surety bond to the Southwestern Bell 
Telephone Company in the sum of $2,500 to be approved by the 
Commission and conditioned upon the payment of all sums due 
the Southwestern Bell Telephone Company under the 3, 4, and 
15 line haul basis until. the further order of the Commission. 

[2] Second: That the Commission is without jurisdiction 
in the matter of the restoration of connection at the hands of the 
Southwestern Bell Telephone Company of the lines of the Okla- 
P.U.R.1928C. 
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homa-Arkansas Telephone Company at its exchange in Fort 
Smith, Arkansas. 

It is therefore the order of the Commission, premises con- 
sidered, that the Southwestern Bell Telephone Company be and 
it is hereby ordered and required to restore service between its 
toll lines and the exchange of the Oklahoma-Arkansas Telephone 
Company as the same existed prior to January 22, 1928, at the 
town of Poteau, Oklahoma, and as affecting the towns of Heaven- 
er, Howe, and Wister, within five days after payment to the said 
Southwestern Bell Telephone Company by the Oklahoma-Arkan- 
sas Telephone Company of all amounts due the Southwestern 
Bell Telephone Company on account of collections made by the 
Oklahoma-Arkansas Telephone Company prior to January 22, 
1928, caleulated upon the general rate and charge of 3, 4, and 
15 or upon any composite basis thereof which may be agreed upon 
by both parties the residue of which charge for messages handled 
to be prorated on the line haul basis between the concerts own- 
ing the lines. 

It is the further order of the Commission that after the res- 
toration of said connection as above ordered the Oklahoma-Ar- 
kansas Telephone Company shall handle the exchange service for 
the Southwestern Bell Telephone Company under the general 
rate schedule of 3, 4, and 15 line haul basis, settling for all 
collections not later than the 20th day of the month following 
that in which service is rendered, as required by Order No. 912, 
until further order of this Commission; that the Southwestern 
Bell Telephone Company retain the monies it has collected 
through the operation of its long distance toll board from the time 
installed until same is discontinued hereunder for the town of 
Potcau and settle with the Oklahoma-Arkansas Telephone Com- 
pany on long distance tolls to the towns of Howe, Heavener, and 
Wister on the 3, 4, and 15 line haul basis; that the said Oklahoma- 
Arkansas Telephone Company retain 5 per cent as their commis- 
sion of monies collected in toll coin boxes at the town of Poteau, 
during said time and pay the balance to the Southwestern Bell 
Telephone Company ; that the Southwestern Bell Telephone Com- 
pany pay the Oklahoma-Arkansas Telephone Company for each 
P.U.R.1928C. 
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trunk maintained and operated into the local exchange at Poteau 
from and after January 22, 1928, and until service is fully 
restored a rate of one and one half times, the business rate 
charged for service in the city of Poteau. 

It is the further order of the Commission that the Oklahoma- 
Arkansas Telephone Company furnish a surety bond in the sum 
of $2,500 to the Southwestern Bell Telephone Company to be 
approved by the Corporation Commission, conditioned upon the 
payment of all monies due the said Southwestern Bell Telephone 
Company under the terms and provisions of this order on or 
before the 20th day of each month, respectively, as the sum shall 
become due, until further order of the Commission. 

It is the further order of the Commission that that portion of 
complainant’s application looking to re-establishment of exchange 
connection and facilities at Fort Smith, Arkansas, be and the 
same is hereby denied for the reason that this Commission has 
no jurisdiction over connections and interchange facilities in the 
state of Arkansas. 

This order to be in full force and effect from and after the 


date of its promulgation. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


THOMAS R. HOFFMAN et al. 
v. 
BERRY SPRINGS WATER COMPANY. 


[Complaint Docket No. 7132.] 


Rates — Water — Boarding houses. 
1. A special rate for boarding houses cannot be applied to a house 


in which there are a number of families making their home with all 
facilities in common where there is no solicitation of transients, p. 
837. 

Rates — Water — Separate families served. 

2. A rule of a water company providing for a special] flat rate to 
each family occupying the same premises served through the same out- 
let can reasonably be applied only in cases where families maintain dis- 
tinctly separate establishments, p. 837. 


{February 14, 1928.] 
P.U.R.1928C. 
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ComptainT against alleged discriminatory water rates; com- 
plaint sustained. 


By the Commission: Complainants, residents of Lenker- 
ville, Upper Paxton township, Dauphin county, allege by com- 
plaint filed December 31, 1926, that the increases and changes 
in existing rates for water service which became effective Jan- 
uary 1, 1927, in respondent’s tariff P. S. C. Pa. No. 2, are 
unjust, unreasonable, and excessive. 

(1, 2] The complaint against the rates was withdrawn at the 
hearing, leaving in issue only the following rule which is alleged 
to be unreasonable and discriminatory : 

“When more than one family occupy the same premises, a 
charge for each family will be made for each of the above fix- 
tures installed.” 

This complaint was preceded by several complaints by cor- 
respondence concerning the rate of $5 in respondent’s tariff 
P. S. C. Pa. No. 1, applicable to each additional family using 
the same spigot. Respondent filed tariff P. S. C. Pa. No. 2 
omitting this specifie rate and included the rule above quoted 
to apply instead. The rate for the first tap is $6 and by reason 
of the rule the charge for each additional family is increased 
by $1. 

Complainants’ families make their homes with their parents 
or other members of the family. Kitchens, bathrooms, and other 
facilities are used in common and meals are prepared and served 
as to one family. The record indicates that none of these fami- 
lies use more water or have any facilities that are not usually 
installed on the premises of larger families which are billed on 
the individual flat-rate basis. 

In complainants’ cases bills were rendered by the respondent 
to persons other than the contracting consumers. Respondent 
admits that bills in aceordance with the rule for the double 
amounts should have been tendered the consumers of record, but 
insists that the rule in question is reasonable. 

The flat-rate method of charging is recognized as not the most 
equitable manner of distributing the charges for service. One 
person maintaining a house and having a certain number of 
P.U.R.1928C. 








832 PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


outlets will pay the same flat rate as a family of five or ten. 
having the same facilities. The degree of refinement sought by 
the application of the rule here at issue cannot well be made 
without causing discrimination. If it is desired to have the 
extent of use reflected in consumers’ bills, a metered rate is the 
only practical basis now known. 

The charge of discrimination is based upon the knowledge of 
the complainants of other similar situations in which the com- 
pany had not rendered bills for the additional families. The 
company explained that these were newly created situations of 
which it had no prior knowledge. 

The respondent intimated that, perhaps, the rule relating to 
boarding houses may be properly applicable. That rule is as 
follows: 

“The rates for boarding houses will be two times the rates for 
private dwellings for the fixtures installed.” 

The complainants’ places of residence are not boarding houses 
in the generally accepted sense. Transients are not solicited 
by either oral or written solicitation. The complainants would 
not be properly charged at this rate. 

The rule here at issue would be reasonable only in cases where 
families’ maintain distinctly separate establishments. We con- 
clude and find that the rule as applied to these complainants is 
unreasonable. 

The complaint is sustained. An order will issue directing the 
cancellation of the rule. [Order omitted. ] 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


SUSQUEHANNA VALLEY TELEPHONE COMPANY 
v. 
SALLADASBURG & LINDEN TELEPHONE COMPANY. 
[Complaint Docket No. 7357.] 


Service — Jurisdiction of Commission — Discontinuance of physical 


connection. 
1. Commission approval is not necessary before severing a physical 
P.U.R.1928C. 
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connection between the lines of a telephone company and the exchange 
of another company, p. 841. 


Service — Telephones — Duty of Commission — Discontinuance of 
physical connection, 

2. The Commission, although having power to restrain a discon- 
nection of the facilities of two telephone companies, should not prevent 
such a disconnection and a connection with another company when this 
will be to the advantage of the company’s patrons generally and pro- 
motive of public accommodation, convenience, and service, p. 841. 


[February 14, 1928.] 


Compxarnt by telephone company to enjoin disconnection by 
another company and to restrain a physical connection with a 
third company ; dismissed. 


3y the Commission: The complaint in this case alleges in 
substance that the respondent, without the approval of the Pub- 
lie Service Commission, disconnected certain of its facilities 
from the facilities of the complainant and connected the same 
with those of another company and proposes to do likewise with 
the remaining portion of its system. Complainant asks for an 
order directing respondent to restore the connection in the one 
case and restraining it from making the proposed disconnection 
in the other case. Respondent admits these allegations and de- 
fends its action on the ground that it is for the benefit of its 
patrons. 

Complainant and respondent are incorporated under the laws 
of this Commonwealth and engaged in furnishing telephone serv- 
ice in Lycoming county, that of the complainant extending into 
adjoining counties. Complainant is the successor of the North 
and West Branch Telephone Company, whose predecessor was 
the United Telephone & Telegraph Company. The service of 
the respondent is chiefly of a rural character. 

In 1914 the United Telephone & Telegraph Company and 
respondent entered into an agreement, superseding a prior agree- 
ment of like effect, under which the lines of the respondent were 
connected with the exchange at Williamsport and the exchange 
at Jersey Shore maintained by the United Telephone & Tele- 
graph Company. This contract was made to run for a period 
of ten years and thereafter to be terminated by either party upon 
P.U.R.1928C. 
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90-days’ notice to the other. Respondent’s system consists of 
three branches, the western one known as the Larry’s Creek line 
with about eighty subscribers, the middle one with about fifty 
subscribers and the eastern one known as the Bottle Run line 
with about twenty-nine subscribers. The western line connected 
with the exchange at Jersey Shore and the middle and eastern 
ones with the exchange at Williamsport. In 1926 by virtue of 
certain proceedings which need not be here recited as not affect- 
ing this case, the exchange at Jersey Shore with which the west- 
ern line of the respondent was connected under the aforesaid 
agreement passed into the ownership of the Bell Telephone Com- 
pany of Pennsylvania, and the said line of the respondent re- 
mains connected therewith. The respondent’s other lines con- 
tinued to be connected with the Williamsport exchange of com- 
plainant’s predecessor until respondent’s action complained 
against. 

In March, 1927, the respondent notified complainant’s prede- 
cessor that it would terminate the ahove mentioned agreement 
in June of that year in accordance with the provision therein 
giving to either party thereto the right to do so upon 90-days’ 
notice. It was the further intention of the respondent to connect 
its middle and eastern lines with the exchange of the Bell Com- 
pany at Williamsport. In response to this notice, complainant’s 
predecessor notified respondent not to sever the then existing 
‘connection between the facilities of the two without first obtain- 
ing the approval of the Public Service Commission and _ provid- 
ing facilities which would make possible a continuance of a con- 
nection between the two companies, neither of which was done. 
Respondent proceeded to carry out its purpose in the matter 
and on the 6th day of July, 1927, disconnected its eastern line 
from the exchange of complainant’s predecessor at Williamsport, 
and established a connection in lieu thereof with the Bell ex- 
change at that place. It was, on that same day, stopped from 
making a like transfer as to its middle line by a preliminary 
injunction of the court granted upon a bill in equity filed by 
complainant’s predecessor and which injunction it appears con- 
tinues in force. Subsequent to the granting of the injunction, 
complainant filed this complaint in which as above stated it is 
P.U.R.1928C. 
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asked that the Commission shall order the respondent to restore 
connection with the facilities of the complainant severed as afore- 
said and restrain it from making the additional disconnection 
proposed. In consequence of the foregoing the present situation 
of the lines of the respondent is as follows: The western one 
is connected with the Bell exchange at Jersey Shore, the middle 
one with the complainant’s exchange at Williamsport and the 
eastern one with the Bell exchange at Williamsport. 

It will be noted that the complaint was not made by the patrons 
of the respondent. Presumably the corporate action in this mat- 
ter was taken in their interest and the testimony discloses that 
it is in accordance with the desire of most of its patrons affected. 
There was much evidence offered relative to the character of the 
service afforded respondent’s subscribers through the connection 
with complainant’s exchange. Whatever may be the fact as to 
that, it is plain that a much broader service can be given them 
by a connection with the facilities of the Bell Company, which 
has upwards of ten thousand subseribers in the city of Williams- 
port, while complainant has about one thousand. Respondent’s 
patrons have need for an ample and efficient telephone service 
with Williamsport, with which place they have many and close 
relations. The Commission is convinced that it would be to 
their benefit to have these lines connected with the Bell exchange. 
Complainant urges that connection with its lines should be main- 
tained. To effect this in addition to one with another company 
it would be necessary for respondent to establish its own switch- 
board at some central point. This would impose upon it an 
undue burden. The gain would not be commensurate with the 
cost which would be borne by respondent’s subscribers. 

[1, 2] Complainant contends that respondent can not legally 
sever the connection between its lines and complainant’s exchange 
without first obtaining the approval of the Public Service Com- 
mission. The Commission does not so construe the Public Serv- 
ice Company Law. In the case of Cumberland Valley Teleph. 
Co. v. Pleasant Hill Teleph. Co. 6 Pa. P. S. C. Decisions 645, 
P.U.R.1924C, 787, the Commission held that it is vested with 
power to restrain a disconnection of the faeilities of two tele- 


phone companies, but its order in the exercise of that power was 
P.U.R.1928C. 
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based upon a finding that the disconnection would work hard- 
ship and inconvenience to the patrons of the companies. The 
Commission in the instant case, however, is of the opinion that 
a connection between the facilities of the respondent and the Bell 
Company as made and proposed would be to the advantage of 
respondent’s patrons generally and promotive of public accom- 
modation, convenience, and service. 

The Commission, therefore, finds that the action of the re 
spondent, in disconnecting certain of its facilities from those of 
complainant and connecting the same with those of the Bell Com- 
pany, was not, and that a similar transfer as to other of its 
facilities, as proposed, would not be in violation of the Public 
Service Company Law and not unreasonable. 


The complaint is dismissed. 





WISCONSIN RAILROAD COMMISSION. 


RE MADISON RAILWAYS COMPANY. 
[R-3446.] 


Valuation — Going value — Financial soundness of street railway 
utility, 

1. The element of going value was found to be negligible in the 
case of a street railway company, the financial status of which ap- 

‘ peared to be precarious, in view of its future prospects as well as other 
material considerations, p. 845. 

Return — Operating expenses — General officers’ salaries — Street 
railway. 

2. Annual amounts of $15,600 and $21,600 were both found to be 
unreasonable charges for the salaries of general officers of a street rail- 
way company having a rate base of $1,203,000, and an amount of $12,000 
although believed to be comparatively high was permitted in view of 
the small income of the company, p. 845. 

Commissions — Jurisdiction over managerial questions — Reinstat- 
ing cancelled obligation. 

3. The Commission has no jurisdiction over the action of a street 
raitway’s directors in reinstating an outstanding obligation of the com- 
pany which had been temporarily cancelled and in awarding back in- 
terest, p. 845. 

Accounts — Failure to record outstanding obligations — Street rail- 
ways. a 
4. The conduct of a street railway company’s directors in with- 
P.U.R.1928C. 
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holding from the books of account a reinstatement of an outstanding 
company debt previously cancelled, causing false financial corporate 
statements to be made contrary to the public policy and the intent of 
the state regulatory laws, was severely censured in view of the jeopardy 
in which the financial structure of the company was placed as well as 
the position of creditors, p. 845. 


Return — Percentage allowed street railways. 
5. An increase of rates calculated to yield a return of approxi- 
mately 7 per cent was allowed on street railway property, p. 847. 


Rates — Street railways — Weekly pass. 
6. A weekly pass was not believed to be a useful type of fare for 
a city such as Madison, Wisconsin, p. 847. 


[February 4, 1928.] 


Appuication of street railway company for an increase in 
fares; increase ordered. 

By the Commission: On August 17, 1927 the Madison Rail- 
ways Company filed a petition for a fare increase. 

The schedule of fares for street cars now in effect is as fol- 
lows: 


Cash fare for adults........... AM ecmen rev rrT TT TT ee Tee $.08 
ce S| I ere eee ee 17 for 1.00 
Cash fare for children under twelve years of age ..........eeseeeeees .04 
IN II iin sd eit ebro ecicht- an add tard con ecm ane endeared ok xia ai atau free 


Tickets or tokens for children attending high school, grade school, or 
parochial school for transportation between the hours: 7:30 A. M. 
to 9 A. M. inclusive; 11:45 A. M. to 1:30 P. M. inclusive; 3:30 P. M. 
to 6:30 P. M. inclusive, 10 tickets or tokens for .................. 50 
School tickets or tokens sold only at the schools. 
Schoo] tickets or tokens not good during vacation periods. 
Two children under twelve years of age may ride on one adult ticket 
or token. 
Transfers will be issued to passengers on request (at time of payment 
of fare) from one city line to another, no back haul being involved. 


The petitioner asks that the following schedule of fares be 


authorized. 

Coes: Saree Get DARI oe «oo 6 vhsdeweds kwbacciseece ces SeNebbee cu ees See 
eemeee: OF CORONER TOP BOWIE oon ccc sinc ene senas sue 6 *6esnees 15 for 1.00 
Cash fares for children under twelve years of age .............2-005- 05 


Hearings were held on September 27th and on December 6, 
1927 at which the petitioner was represented by E. J. B. Schu- 
bring of Schubring, Ryan, Clarke & Peterson and the city by city 
attorney, Frank Jenks. 

The petitioner explained that its revenues are insufficient to 
meet the cost of track changes made necessary by certain im- 


provements in progress or in contemplation by the city. 
P.U.R.1928C. 
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On January 5, 1925 the Commission granted this petitioner 
an increase in rates for the purpose of providing a fund to meet 
the cost of many changes made necessary by the city’s plans 
(Case R-3209 (P.U.R.1925D, 219) and the petitioner ex- 
plained that while it had actually spent some $165,000 in 
improvement costs since the granting of the increase in January 
5, 1925, there had been a decrease of some $45,000 in gross 
earnings instead of the anticipated increase. 

While the expenditure of this $165,000 was made in con- 
formity with the improvement outlined in this previous order, 
the petitioner explained that it found itself unable to proceed 
further to comply with the city’s request unless additional reve- 
nue were available. 

The petitioner, in its application, further took the position 
that the present rates of fare are insufficient to provide a reason- 
able return upon the fair value of the property devoted to the 
service of the public. 


Value of Property 

The petitioner submitted a valuation of its property by Ross 
W. Harris which shows a reproduction cost as of July 1, 1927 
of $2,188,501 and a depreciated cost of $1,960,216. 

These figures do not include the investment in or cost of the 
busses or motor coaches owned by the petitioner. 

No information was brought out at the hearings that would 
throw much light upon the methods used by Mr. Harris in arriv- 
ing at his figures except that they are based upon prices as of 
July 1, 1927. 

The engineers of the Commission have prepared some figures 
which purport to show the cost of reproducing the physical prop- 
erty at the end of 1927, also an estimate of the cost of the prop- 
erty now used and useful at prices prevalent at date of construc- 
tion known as the split-inventory basis. These figures are set 
out as follows: 


Cost to Cost Less 
Reproduce. Depreciation. 
BORE PEMD ci acicvocdcsvccsscdccscscccssscens GERI $1,268,096 
Ne OPINED .cccccnegsscntassvseensenus 968,099 805,857 


These figures do not include going value or working capital. 
P.U.R.1928C. 
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The company is carrying stores and supplies with a value of 
about $25,000. We believe that it should have some amount for 
working capital. We are, therefore, of the opinion that $50,000 
should be included for these items. 

[1] Careful consideration has been given to the item of going 
value. The petitioner’s engineer included a figure of $199,864 
for this item. He stated that this represents about 10 per cent 
of the value which he found for certain accounts under which the 
property is listed. 

Having in mind the financial status of the company, its proba- 
ble future and prospects as well as other considerations having a 
bearing on the subject, we are convinced that the element of 
going value is negligible in this case. 

[2] After giving due consideration to costs, estimates of costs, 
values both tangible and intangible, we find the value of the prop- 
erty of the petitioner to be $1,203,000. This figure covers all 
the company’s property including motor coaches. : 


Income Account 

An audit of the petitioner’s books for the years 1926 and 1927 
was made by the Commission. 

The comparative income accounts are shown for the two years 
in the following table. [Table omitted. ] 

The Commission has given special consideration to the amount 
of expense chargeable to the salaries of general officers. In 1926 
this amount was $21,600 and in 1927 it was $15,600. 

It is our opinion that this is an unreasonable amount to allow 
to the general officers of a property of the size of the one under 
consideration. Comparisons with costs elsewhere indicate that 
$12,000 would be a reasonable amount for general officers’ 
salaries. 

Taken as a ratio between officers’ salaries and income, this 
figure is much higher than is usually found for the larger com- 
panies; but it is to be expected that the ratio will be somewhat 
higher for a company with a comparatively small income. 

[3, 4] In connection with the audit of the company’s books 


the Commission’s auditor found that at a directors’ meeting held 
P.U.R.1928C. 
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December 28, 1921 the directors accepted an offer of Mr. F. W. 
Montgomery to cancel $73,951.81 of a debt which the company 
owed him, of a total amount of $163,604.31. At a directors’ 
meeting of April 12, 1924 the directors undertook to reinstate 
the debt which had been cancelled, and to authorize the payment 
of interest thereon at the rate of 8 per cent per annum from 
October 31, 1921. The amount so reinstated was not placed upon 
the books of account, but in 1926 payment of $30,000 of the 
principal and $11,339.26 as interest were made. Consequently 
it was not until our audit covering the year 1926 was made, 
that the reinstatement of the account was discovered. 

The Commission has no jurisdiction over the action of the com- 
pany’s directors, but feels obliged to point out that the reinstate- 
ment of the account jeopardized the already weak position of the 
preferred stock, a material amount of which has been sold to the 
public and also the position of the company’s general creditors. 
The failure to show the reinstatement of the amount on the books 
resulted in false financial statements being made by the com- 
pany, contrary both to public policy and to the evident intent 
of the regulatory laws of this state. The Commission be- 
lieves that the way in which this matter has been handied merits 
the severest censure, especially because during this time, the 
company was having so much difficulty in securing funds to carry 
on its necessary construction and reconstruction work, that short- 
ly after the reinstatement of the debt, and before actual payments 
were made on it, it asked authority to increase its rates to pro- 
vide such funds, with the clear intent of having its earnings pro- 
vide needed capital. 


Depreciation 

A very careful study has been made by our engineers to de- 
termine the rate at which replacements of property are taking 
place under conditions encountered in Madison. 

It is found that to meet these replacements as they have been 
taking place about $63,000 per year will be required. 


Return 
The income sheet, copied above shows that the total net in- 


come before depreciation for the year 1927 was $130,171.70. 
P.U.R.1928C. 
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Deducting $63,000 for depreciation leaves $67,171.70 for in- 
terest and return. 

[5] A return of 7 per cent on $1,203,000 amounts’ to $84,210. 
Deducting $3,600 as an adjustment of general officers’ salaries 
leaves $80,610 which it is entitled to earn, after depreciation, or 
a total of $143,610. 

Rate of Fares 

A great deal of thought has been given to the best form of a 
rate which may be expected to produce this added revenue. 

The company in its petition asked for the following schedule: 


Cee TAOS Ser QING oa isc cescwtegciaaesavecases eT ee ee $.10 
ce PO err rere 15 for 1.00 
Cash fares for children under twelve years of age ...... pustesasenees 05 


[6] The city asked that a weekly pass be tried and intimated 
that the present rate for cash and token fares should be reduced. 
The city has not expressed itself as opposed to the company’s 
receiving more money; but feels that this can best be obtained 
by a reduction in rate of fare. 

As the lower fares have been in effect heretofore and did not 
produce the required return, we are satisfied and find that lower 
fares will not produce the desired result. 

We have given careful consideration to the weekly pass and 
we believe that it will not be a useful type of fare for a city 
such as Madison. 

It is our opinion and we find that the following schedule of 
fares should produce the best results under conditions as found 
in this city: 


eee Ge: ates Gar ONE os oikdc Seddessedcccedeeesecns 16 for $1.00 
Tickets or tokens for adults ...... Se ee Ee 3 for .25 
oo 8S ERR pe er epee rar ne ine ml 10 
Cash fare for children under twelve years of age ............ 05 
CD MI G0 Cee oe on ena goed ene meneeeas nun free 


Tickets or tokens for children attending high, grade, or paro- 
chial schools for transportation between the hours of 7 A. M. 
and 9 A. M. inclusive; 11:45 A. M. and 1:30 P. M. inclusive; 
3:30 P. M. and 6:30 P. M. inclusive on school days ....... 10 for .50 

Two children under twelve years of age to ride on one adult 
token or ticket. 

Transfers to be issued to passengers on request (at time of 
payment of fare) from one city car line to another, no back 
haul being involved. The above rates of fares to apply to 
motor coaches, but no free transfer to be made between motor 
coaches and street cars, except im cases where coaches are 
used to replace street cars. 

P.U.R.1928C. 
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WISCONSIN RAILROAD COMMISSION, 


RE CHIPPEWA AND FLAMBEAU IMPROVEMENT 
COMPANY. 


[WP-268.] 


Water power — Duty of reservoir company — Uniform flow. 

1. It is the duty imposed by law (Chap. 640, Laws of 1911) of a 
company given power to operate reservoirs for the restraining of spring 
floods of a river within a state, to operate its property in such a man- 
ner as to produce as nearly a uniform flow as practicable through all 
seasons, and at all points, but when impractical, to maintain such 
uniform flow throughout the entire length of the rivers so as to give 
preference to the upper portions of the rivers, p. 855. 


Water power — River regulation statutes — Seasonal variation. 

2. The intention of the legislature in permitting the operation of 
reservoirs in a state river to retain spring flood waters was construed 
to be for the purpose of changing the flow from one of seasonal varia- 
tions to a flow as nearly uniform as practicable for the benefit of navi- 
gation and other public uses as well as reduction of property damage 
from flood, p. 855. 


Water power — Regulation of river flowage — Commission order. 

3. An order regulating the operation of reservoirs and the dis- 
charge of water therefrom at various times should be made flexible and 
dependent upon actual stream fiow conditions and upon the amount of 
water actually in the reservoirs, p. 858. 


Water power — Regulation of river flow — Preferences. 

4. An order providing for the regulation of river flow through the 
operation of reservoirs should provide for as nearly a uniform flow as 
practicable throughout the upper reaches of the river, rather than for 
making the flow uniform at any particular point, p. 858. 


Water power — Regulation of river flow — Factors for consideration. 
5. An order regulating the amount of water to be discharged from 
reservoirs for the purpose of maintaining uniform river flowage must 
take into account the stage of water in the reservoirs, the storage water 
available for release, the remaining capacity to receive additional stor- 
age, and the probable floods which might be expected, p. 858. 


Water power — Regulation of river flow — Irregular flood. 

6. An order regulating the operation of reservoirs for the retain- 
ing of spring floods to effect a uniform river flow should permit the 
operators to take advantage of floods which might occur during any 
other period of the year, although these might be irregular and not 
dependable, p. 860. 

P.U.R.1928C. 
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Water power — Powers of Commission — Regulation of river flow. 
7. The Railroad Commission is empowered (§ 31.02, Water Power 
Law) to regulate and control the level and flow of waters in the in- 
terest of public rights in navigable streams and te.promote safety and 
protect life, health, and property, and make such further orders con- 
cerning the operation of reservoirs as might be consistently required, 
p. 863. 


{March 3, 1928.] 


INVESTIGATION on motion of the Commission of reasonable 
and proper rules and regulations for the operation of a reservoir 
on a river within the state; former order of Commission modified 
and new rules and regulations promulgated in accordance with 
order. 


By the Commission: On or about August 18, 1926, the 
Chippewa & Flambeau Improvement Company made an informal 
request for the promulgation of reasonable and proper rules and 
regulations to govern the operation of the reservoir of that com- 
pany on the North fork of the Flambeau river in Iron county. 
The reservoir was put in operation March 4, 1926. In April 
1926, the Flambeau River Lumber Company engaged in a log 
drive in the North fork of the Flambeau river, beginning said 
drive some forty miles below the reservoir. The immediate cause 
for the request was the difficulty which the lumber company 
experienced in the drive by reason of the operation of the reser- 
voir by the improvement company. 

The Commission, being satisfied upon due investigation that 
facts existed sufficient to justify a further investigation, ordered 
a hearing to be held upon said matter at Madison on September 
1, 1926, at 10 o’clock A. M. The order provided that the 
applicant give notice of the hearing to the Flambeau River Lum- 
ber Company and to others. 

At the appointed time and place, the Chippewa & Flambeau 
Improvement Company appeared by its attorneys. The Cornell 
Wood Products Company appeared by W. I. Osborne and G. A. 
Filer. The Flambeau River Lumber Company did not appear, 
although according to the records it appeared that it had been 


duly served with the notice of hearing. 
P.U.R.1928C. 54 
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The hearing proceeded and testimony was taken and reduced 
to writing and thereafter on March 4, 1927, the Commission 
made its findings and order. In June 1927, the Flambeau River 
Lumber Company, through its attorneys, Quarles, Spence & 
Quarles, asserted that it had received no notice of the hearing 
and had been given no opportunity of participating in said pro- 
ceedings. Thereupon and in order to afford said company full 
opportunity to present such evidence and make such arguments 
in the matter as it may deem advisable, the Commission opened 
the case for further evidence and argument and fixed the time 
and place thereof at Madison July 15, 1927, at 10 o’clock A. M. 

At said time and place, the following persons appeared: 
Chippewa & Flambeau Improvement Company by Bundy, Beach 
& Holland, represented by P. M. Beach, and R. M. Campbell, 
of counsel; Flambeau River Lumber Company by Quarles, 
Spence & Quarles, represented by J. V. Quarles. 

Further evidence was offered on behalf of the Chippewa & 
Flambeau Improvement Company, and the Flambeau River 
Lumber Company introduced evidence in support of its theory 
of the case. The testimony taken was reduced to writing. The 
parties who appeared filed briefs, and at the request of the Com- 
mission offered proposed findings of fact upon their respective 
theories of the case. 

1. The contention of the Flambeau River Lumber Company 
briefly is that it is entitled to receive from the reservoir, during 
such periods as water is necessary for log driving, a flow suf- 
ficient to create 1300 cubic feet per second at the Butternut 
Gaging Station on the North fork of the Flambeau river, which 
is substantially the average normal flow during the three months 
of the spring run-off. Its position is that as a riparian owner 
on the river it is entitled to receive the usual flow of the river, 
unimpaired by the dams of the improvement company. This 
seems to be the rule within certain limits, as between riparian 
owners on a stream in this state. Thus, at the very outset we 
are confronted with the proposition whether the state in the in- 


terest of navigation and other public rights in public waters may 
P.U.R.1928C. 
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not itself equalize the flow of a stream or authorize a state agency 
to do so. 

The Flambeau river above and below the reservoir on the 
North fork is capable of being navigated by canoes and other 
small water craft. Storing the waters of the spring floods in 
reservoirs and discharging them during the periods of low flow 
unquestionably improves the river for navigation for canoes and 
small boats. The equalization of the flow also greatly benefits 
the water powers located on the river by changing surplus 
electric power into firm electric power. This is a distinct bene- 
fit to a public utility and in turn to the publie which it serves. 
Log driving, however, in the stretch of the river between the 
reservoir and Ladysmith can be more expeditiously and eco- 
nomically carried on by utilizing the entire flood flow. In other 
words, there is a conflict of interest between navigation for log 
driving and other forms of navigation and other public uses of 
the river as, for example, the development of power and the 
control of floods. 

In the early history of the state, the policy was to permit 
the free use of streams for the floating of logs to the mills. For- 
merly the only means of transportation were logging sleighs 
and streams. The logging railroad came at a later period. 
Numerous special acts were passed permitting the erection of 
ilooding dams. Statutes of limitation were enacted in the inter- 
est of the lumber industry limiting the time in which an action 
must be begun to recover damages caused by flooding dams. The 
Mill Dam Aet still upon the statutes, although restricted to much 
smaller streams by the amendment of 1911, permitted the tak- 
ing of land for flowage purposes without requiring the mill own- 
er to resort to condemnation proceedings. The only remedy of 
un upper owner whose land is thus taken is to recover damages 
in a court of law. Such uses of the stream were considered pub- 
lie uses. The beginning of the present century saw the prac- 
tical extinction of the logging business in the state, at least as 
originally carried on. Then came a change of state policy. 
Chapter 335 of the Laws of 1907 authorized the Wisconsin 
P.U R.1928C. 
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Valley Improvement Company, as a state agency, to build reser- 
voirs to equalize the flow of the Wisconsin river and its tribu- 
taries in aid of navigation and other public uses, particularly the 
development of power. Another public purpose, as stated in the 
act, is to prevent floods. 

The Act of 1911, under consideration in this proceeding, 
granted similar powers to the Chippewa & Flambeau Improve- 
ment Company, as a state agency. 

These acts provide that the state of Wisconsin shall have the 
right at any time (not after thirty years, as under the Water 
Power Law), whenever it shall have the constitutional power, to 
take over and become the owner of all reservoirs and other works 
and property of the improvement companies acquired under said 
acts by paying therefor substantially the original cost. No al- 
lowance is to be made for the value of the franchise or the good 
will of the business. The valuation is to be determined by the 
Railroad Commission. 

It should also be noted that the legislature was careful to 
protect what might be termed the inchoate right of the state 
in the reservoirs by providing that the improvement company may 
not construct any dam or reservoir until the plans therefor show- 
ing the form and location of the dam and a description of the 
lands to be overflowed shall have been approved by the Commis- 
sion. Under Chap. 640 of the Laws of 1911, before giving its 
approval, the Commission is required to estimate the value of all 
lands necessary for the project, and the Chippewa & Flambeau 
Improvement Company may not pay more for the land than 
the appraised value thereof. In the event that any such land 
cannot be procured from the owner thereof for the appraised 
value, as determined by the Commission, said company is re- 
quired to resort to condemnation proceedings to secure the same. 

The reservoir acts were followed in 1915 by the Water Power 
Law. Under the later law, it has become the settled policy of 
the state that no dam be authorized across a navigable stream 
which is capable of developing fifty theoretical horse power or 
P.U.R.1928C. 
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more for 50 per cent of the time, except on condition that the 
state may eventually acquire the same. 

2. From all the evidence and proofs in this proceeding, the 
Commission finds and determines that the Flambeau River Lum- 
ber Company has, since 1910, carried on lumbering operations 
in the territory adjacent to the Flambeau river on both the north 
and south forks as well as on the main river below the junction 
of the forks in Section 31, Township 37 North, Range 3 West. 
The company now owns certain timber lands near the Flambeau 
river downstream from the junction of the north and south forks, 
mostly in the towns of Cedar Rapids and Big Falls, Rusk county. 
The evidence shows that there is also a considerable amount of 
timber not owned by this company in the towns of Winter and 
Draper, Sawyer county, and South Forks, Rusk county, adjacent 
to the Flambeau river, which might be cut and driven down 
the river to Ladysmith. 

The timber in the towns of Winter and Draper which might 
be driven down the Flambeau river would probably be placed in 
the north fork of the river between Hanson’s bridge in Section 
28, Township 29 North, Range 3 West, and the junction of the 
north and south forks some distance downstream. 

In this stretch of the river there are two rapids, one known 
as Porcupine Rapids or Flambeau Falls, and the other known 
as Wannagan Rapids, both of which afford considerable difficulty 
to the passage of log drives, and it further appears that below 
the junction of the north and south forks there are several other 
rapids which cause further difficulties to the drives. The floods 
from the south fork of the Flambeau river are, however, of great 
assistance in moving the drives over the rapids below the forks. 

Since both the Rest Lake and Flambeau reservoirs are on the 
upper waters of the north fork, their operation may have a great 
effect on the amount of flow in this stream during the period of 
the spring floods which are ordinarily utilized for log driving, 
and a somewhat lesser effect on the main river below the junc- 
tion of the north and south forks. Of the two reservoirs, the 


Flambeau reservoir is farthest downstream from the headwaters, 
P.U.R.1928C. 
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is much larger, and, therefore, has the greater effect on the stream 
flow where the log driving has been carried on. Because of these 
facts the original investigation largely concerned the operation 
of the Flambeau reservoir. However, it now appears that the 
eperation of both reservoirs should be considered in this investi- 
gation. 

3. Both the Rest Lake and the Flambeau reservoirs are owned 
and operated by the Chippewa & Flambeau Improvement Com- 
pany. The company was organized and incorporated under the 
General Laws of Wisconsin and by Chap. 640, Laws of 1911, 
it was authorized to construct or acquire, and to maintain and 
operate a system of water reservoirs on the headwaters of the 
Chippewa and Flambeau rivers and their tributaries. The pur- 
pose of the reservoirs, as stated in the title to the act, is to 
produce a uniform flow of water in the Chippewa and Flambeau 
rivers and their tributaries and thereby to improve the naviga- 
tion and other uses of said streams and diminish the injury to 
property, both public and private. 

The Rest Lake dam located in Section 9, Township 42 North, 
Range 5 East, Vilas county, and the reservoir which it controls 
was acquired by the improvement company under said act. 
The dam had been previously authorized by Chap. 449, Laws 
of 1887, for log driving purposes. After the acquisition by the 
improvement company of the reservoir, the Commission fixed 
the maximum and minimum water levels to be maintained, as 
will appear from its decisions reported in 15 Wis. R. C. R. 438, 
and 16 Wis. R. C. R. 727, P.U.R.1915F, 19. The decisions were 
upheld by the supreme court in Chippewa & F. Improv. Co. v. 
Railroad Commission, 164 Wis. 105, P.U.R.1917A, 743, 159 
N. W. 739. The improvement company began operating this 
reservoir on December 31, 1912. In 1925, the improvement 
company constructed the Flambeau reservoir dam, located in Sec- 
tion 34, Township 42 North, Range 2 East and in Section 3, 
Township 41 North, Range 2 East, in Iron county, Wisconsin. 
The reservoir was placed in commission on March 4, 1926. 

The Rest lake reservoir has a drainage area of 225 square 
P.U.R.1928C. 
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miles and a capacity when covered with ice of 1.01 billion cubic 
feet of water when filled to its maximum height, which is equal 
to a gage reading of 8 feet, 6 inches, or elevation 108.5 feet on 
the company datum at the dam. The minimum level to which 
this reservoir may be drawn during the period when it is cov- 
ered with ice is equal to a gage reading of 2 feet, 6 inches, or 
elevation 102.5 feet, and the minimum level, to which it may be 
drawn during the open water period or the remainder of the 
year, is equal to a gage reading of 5 feet, 6 inches, or elevation 
105.5 feet. 

The Flambeau reservoir, located downstream from the Rest 
lake reservoir, has a total drainage area of 620 square miles and 
a maximum capacity of 5.90 billion cubic feet of water with the 
water surface at the maximum elevation of 1572.0 feet. The 
water in this reservoir may be drawn as low as the existing con- 
trol devices will permit. The elevation of the top of the dis- 
charge tubes which are 4 feet in diameter is 1552.0 feet. 

[1, 2] Chapter 640, Laws of 1911, defines the duties of the 
Chippewa & Flambeau Improvement Company as follows: 

“Section 2. 1. The said authority is granted for the purpose 
of producing as nearly a uniform flow of water as practicable in 
the Chippewa and Flambeau rivers, through all seasons, by hold- 
ing back and storing up in said reservoirs the surplus water in 
times of great supply, and discharging the same in times of 
drought and a seareity of water, and thereby, and by other means, 
improving the navigation of said Chippewa and Flambeau rivers 
throughout their entire length, for boats, barges, and other water 
craft, and for the running, driving, rafting, booming, storing, 
sorting, and delivering of logs, timber, and lumber, and other 
forest products, and for the purpose of improving the usefulness 
of said streams for all public purposes, and of diminishing the 
damage and injury by floods and freshets to property, both public 
and private, located along said waters. 

“2. It shall be the duty of said Chippewa & Flambeau Im- 
provement Company to so manage, operate, and maintain all of 
its said vescrvoirs and other works that the purposes aforesaid 
P.U.R.1928C. 
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shall be accomplished to the greatest practical extent and so that 
as nearly a uniform flow of water as practicable shall be main- 
tained at all times and at all points on said Chippewa and Flam- 
beau rivers; and during the times when it may be found imprac- 
ticable to maintain at the same time such uniform flow of water 
throughout the entire length of said rivers, the upper portions of 
said rivers shall be given perference.” 

It appears to be the duty of the Chippewa & Flambeau Im- 
provement Company, imposed by the act, to so operate its res- 
ervoirs so as to produce as nearly a uniform flow as practicable 
in the Chippewa and Flambeau rivers, through all seasons, and 
at all points in these rivers, but that when it is impractical to 
maintain such uniform flow throughovt the entire length of the 
rivers to give preference to the upper portions of the rivers. It 
apparently was the intention of the legislature to authorize a 
change in the nature of the stream flow in the Chippewa and 
Flambeau rivers from a flow of great seasonal variations, viz., 
periods of flood, particularly after the melting of the winters’ 
snow and ice, and periods of extremely low flow during the sum- 
mer and winter months, to a flow as nearly uniform as practi- 
cable. The equalization of the stream flow was considered to be 


of great value to navigation generally and to other uses which 


the public might make of these waters and at the same time was 
believed to diminish the vearly damage to property caused by 
flood waters. 

Under the act, a person intending to drive logs in the upper 
portions of the Flambeau river is entitled to receive sufficient 
vater from the reservoirs to make the flow of the upper portions 
of the Flambeau river as nearly uniform as practicable. Since 
the run-off from the watershed draining into the reservoirs varies 
from year to year, as shown in the records of flow of the Flam- 
beau river made by the United States Geological Survey, the 
amount of release which may be demanded varies from year to 
year with the total amount of run-off which may be expected 
during the entire year. The United State Geological Survey has 
for a number of years maintained gaging stations on the Ilam- 
P.U.R.1928C. 
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beau river near Butternut and also near Ladysmith. The records 
of stream flow of the Flambeau river at said points, as published 
by said Geological Survey, are made a part of this opinion. Said 
records are, in part, included in the second report of the Wis- 
consin Railroad Commission on Water Powers, 1924. 

4. The previous order of this Commission, dated March 4, 
1927, fixed the flow which the improvement company might be 
required to release on request at the Flambeau reservoir, but did 
not take into account the great variations in the stream flow 
which oceur from year to year, nor did it provide for a uniform 
flow throughout the upper portion or reaches of the Flambeau 
river. 

The normal operation of these reservoirs demands that they 
he filled or as nearly filled as possible during the heavy spring 
floods and that the water thus stored be released as required to 
keep the stream flow as nearly uniform as practicable during the 
period of the succeeding summer, fall and winter, and until the 
time when the next spring floods may again be expected, at which 
later time the reservoirs would usually be substantially empty. 

If the improvement company were operating under the or- 
der of March 4, 1927, it would frequently occur that, due to a 
spring’s flood being somewhat less than normal, the reservoirs 
would not be filled during the spring floods, and in such case 
due to the shortage in the impounded waters, the improvement 
company would be unable to fulfill the requirement of Chap. 
640 of the Laws of 1911, namely to produce as nearly a uniform 
flow as practicable throughout all seasons and at all points in 
the river. Again during seasons of an unusually large spring 
flood, the amount of water which could properly be released to 
aid log driving might be somewhat greater than the normal re- 
lease without subjecting the improvement company to the risk 
of not being able to fill the reservoirs before the flood period had 
passed. 

Another fact which should be taken into account is that the 
reservoirs may be still partly filled when the spring floods oceur, 
P.U.R.1928C. 
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in which ease it would be practicable to release a somewhat 
greater amount of water than if the reservoirs were then empty. 

The capacities as well as the locations of the Rest lake and 
Flambeau reservoirs make it impractical for the improvement 
company to reasonably regulate the stream flow of the Flambeau 
river from the reservoirs to the point where it joins the Chippewa 
river some distance south of Ladysmith during all seasons, unless 
both reservoirs are filled practically to their capacities in the 
spring. 

[3, 4] From the foregoing considerations, it follows that the 
order regulating the operation of the reservoirs and the discharge 
of water therefrom at various times should be made somewhat 
more flexible and more dependent upon actual stream flow con- 
ditions and upon the amount of water then in the reservoirs than 
was provided for in our order of March 4, 1927. The order 
should also provide for as nearly a uniform flow as practicable 
throughout the upper portions or reaches of the river, rather 
than for making the flow uniform at the Flambeau reservoir, 
or at any other particular point. 

[5] Any order regulating the amount of water to be dis- 
charged from the reservoirs must take into account the stage 
of water in the reservoirs, the storage water available for re- 
lease, the remaining capacity of the reservoirs to receive addi- 
tional storage, and the probable floods which might be expected. 
The following tables give the amount of stored water in each ot 
the reservoirs at different gage heights or elevations. [Tables 
emitted. } 

The foregoing table for the winter season should be used when 
the reservoir is covered with ice. During this time the minimum 
allowable elevation of the water on the gage is 2 feet, 6 inches, 
and the maximum allowable elevation of the water on the gage 
is 5 feet, 6 inches. The table for the summer season should be 
used when there is no ice on the reservoir during which time 
the minimum allowable elevation of the water on the gage is 
5 feet, 6 inches, and the maximum allowable elevation of the 
water on the gage is 8 feet, 6 inches, or the same as the winter 
maximum. 

P.U.R.1928C., 
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The gage readings given in the above tables refer to the datum 
of the old gage which read in feet and inches. The company 
datum at the dam is 100 feet higher and the elevations when re- 
ferred to the company datum are given in hundredths of a foot 
instead of inches. Thus an old gage reading of 8 fect, 6 inches, 
would equal an elevation of 108.50 feet. [Table omitted. ] 

The location of the reservoirs of the improvement company 
and the location of all of the power dams on the Chippewa and 
Flambeau rivers are shown on respondent’s Exhibit 3, which 
is made a part hereof. 

5. At the hearing held on September 12, 1927, the engineer 
for the improvement company introduced a study on the opera- 
tion of the Flambeau and Rest lake reservoirs which was received 
and marked Exhibit 4. Pages 7, 20, 21, and 22 (herein num- 
bered pages 18, 19, 20, and 21) of this study, with minor cor- 
rections, are hereafter shown. 

Page 7 of said exhibit shows the location of various points 
on the Chippewa and Flambeau rivers, their distances from the 
Flambeau reservoir and their drainage areas. Pages 20, 21, and 
22 of the exhibit deal with a proposed scheme of operation of 
the Flambeau and Rest lake reservoirs during a year of average 
stream flow. 

Pages 8 to 19, inclusive, of Exhibit 4 are studies of the actual 
stream flow which occurred during the spring months of the 
years 1925, 1926, and 1927, and are not included in this de- 
cision. [Exhibit omitted. ] 

While the above scheme of operation would be practicable for 
the years of average or normal stream flow, it makes no provisions 
for years of abnormal stream flow, viz., for the years when the 
flow is greater or less than normal. Neither does it make provi- 
sions for the years when the reservoirs are still partially filled 
at the time of the high spring run-off. 

In a spring when the run-off is more than normal, the rate of 
release from the Flambeau reservoir could be greater than 300 
cubic feet per second and still allow the reservoirs to be filled 
before the period of high spring run-off had passed. This greater 
release would naturally help log driving and ii storage were 
P.U.R.1928C. 








860 WISCONSIN RAILROAD COMMISSION. 


properly distributed over the entire three months’ period, all 
floods during that period would be materially lowered. 

In a spring when the run-off is less than normal, the rate of 
release from the Flambeau reservoir for April, May, and June 
should be less than is provided for in the above tables, since the 
release indicated in the table would diminish the amount of stor- 
age which could be collected in the reservoirs during such vears 
and thus prevent the improvement company from providing a 
uniform stream flow throughout all seasons. For example: Dur- 
ing the year, with 50 per cent of the normal run-off, the Flam- 
beau reservoir with a release of 300 cubic feet per second would 
be only filled to about 20 per cent of its capacity and the point 
of uniform stream flow would be immediately below the reservoir. 
With a decrease in the release, the amount of water collected 
would be increased with the result that the portion of the river, 
over which practically uniform stream flow would exist, would 
be greatly increased. 

Still another condition should be provided for, namely, that 
when the reservoirs enter the period of heavy spring run-off par- 
tially filled, the amount of release during April, May, and June 
could be greater than if the reservoirs were empty, and yet al- 
low both reservoirs to be filled in the usual period in a year of 
average run-off. 

[6] In the above studies it is assumed that the flow period 
starts about April 1, each year, and continues until about June 
30th, but the records of stream flow show that the beginning of 
the flood period in any year may vary considerably from the 
average. In the studies which follow, viz., Tables “A” and “3B,” 
it will be assumed that ordinary flood stage during the time the 
reservoirs are usually filled continues for ninety-five days, wheth- 
er the period begins in March or April. The storage period of 
ninety-five days should be counted from the day in the spring 
that the storing of water is actually begun in either of the res- 
ervoirs. It sometimes occurs that the flood stage does not con- 
tinue for niney-five days in each spring. At other times it may 
continue somewhat longer, but 95 days is a fair average and 
about the length of time required to fill the reservoirs in a season 
P.U.R.1928C. 
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of average flood flow. It sometimes happens that floods occur 
during other periods of* the year, which may also be taken ad- 
vantage of by the improvement company to add to the storage 
in the reservoirs, but these floods are irregular in occurrence and 
can not be depended upon. 

6. Tables “A” and “B” have been prepared for the purpose 
of showing the minimum rate of storage increase at each of the 
reservoirs and the maximum rate of discharge from the Flam- 
beau reservoir during a 95-day period of a normal spring flow, 
with the reservoirs entering such a flood period with different 
amounts of water in storage. The rates of storage given in these 
tables vary somewhat from those previously quoted from the 
improvement company’s Exhibit 4, due to a slightly different 
balance of storage as between the two reservoirs. 

These tables may also be used during flood periods when the 
flow is greater or less than the normal flood flow, as will be shown 
later. [Tables omitted. ] 

7. Tables “A” and “B” were prepared so as to enable the 
improvement company to so operate the reservoirs as to make 
the stream flow as nearly uniform as practicable in the stretch 
of the Flambeau river between the Flambeau reservoir and the 
junction of the Chippewa and Flambeau rivers. 

Following the method of operation outlined in Table “B,” it 
will be seen that if the Flambeau reservoir enters the spring 
flood period in the average year empty or with the water surface 
at elevation 1552.0 feet, the discharge from the reservoir would 
be restricted to-300 cubie feet per second, as soon as the flood 
is well under way. At the end of five days, the water in the 
reservoir would be at elevation 1558.3 feet. At the end of ten 
days the water would be at elevation 1560.7 feet, and so on, 
until at the end of the 95-day period, the water surface in the 
reservoir would be at the maximum elevation of 1572.0 feet and 
the water stored would be 5.90 billion cubic feet, or the capacity 
of the reservoir. 

If, however, the Flambeau reservoir enters the assumed normal 
flood period with the water surface at elevation 1562.0 feet, the 
discharge would be restricted to 410 cubic feet per second. Then 
P.U.R.1928C. 
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at the end of the first 5-day period the water surface would be 
at elevation 1562.9 feet; at the end of ten days, the water sur- 
face would be at elevation 1563.9 feet, and so on, until at the 
end of the 95-day period the water surface would be at elevation 
1572.0 feet and there would be stored 5.90 billion eubie feet. 

In case the spring flood in any year is greater or less than 
normal and it is found at the end of any 5-day period that the 
Flambeau reservoir is being filled more or less rapidly than the 
normal rate designated in Table ““B,” the discharge from the res- 
ervoir for the next 5-day period should be either increased or 
decreased so as to maintain the rate of storage in the reservoir 
at the proper rate designated in Table “B” by the stage of the 
reservoir at that particular time. 

Thus if the Flambeau reservoir enters a spring flood period 
greater than the average with the water surface at elevation 
1552.0 feet, the discharge for the first 5-day period will be lim- 
ited to 300 second feet as usual, but if at the end of the first 
5-day period, the water surface is found to be at elevation 1560.2, 
the discharge will be increased to 330 second feet for the next 
five days. If at the end of the 10-day period the water is found 
to be at elevation 1561.8, the discharge of 330 second feet will 
be continued for the next five days but if the water surface were 
found to be at 1562.2, the discharge would be increased to 345 
second feet. This step process of adjusting the discharge in 
accordance with the elevation of the reservoir should be con- 
tinued until the end of the 95-day period or until the reservoir 
is full. 

If, in a spring of less than normal flood flow, it is found that 
the reservoir is not filling as fast as it should, the release may 
be diminished to less than 300 second feet in accordance with 
the above table “B.” 

To operate the Flambeau reservoir in accordance with the 
above Table “bB” for a period of less than normal spring flood, 
the discharge would be restricted to 300 cubic feet per second 
as soon as the flood was well under way, and if at the end of 
the first 5-day period it was found that the water surface was 
at elevation 1557.6 feet, the release would be diminished to 240 
P.U.R.1928C. 
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cubic feet per second and so continued until the end of the next 
5-day period. If at the end of the first ten days the water sur- 
tace was at elevation 1559.7 feet, the release of 240 cubic feet 
per second would be continued for the next 5-day period, and 
so on, until the end of the 95-day period, when the water surface 
would be at elevation 1570.1 feet. If, however, at the end of 
the first ten days the water surface was at elevation 1559.1 feet, 
the release would be still further decreased to 210 cubic feet per 
second for the next 5-day period. In case the water surface at 
the end of the first 10-day period was found to be at elevation 
1560.7 feet, the release would be increased again to 300 cubic 
feet per second. When the elevation of the water surface at the 
end of any 5-day period falls between two of the elevations given 
in the table, the lower of the two elevations should be used to 
determine the discharge. 

In no case should the release at the Flambeau reservoir be 
diminished below 150 cubic feet per second when water is needed 
for log driving purposes. 

At no time during the normal spring storage period of ninety- 
five days should the required discharge from the Flambeau res- 
ervoir be so great as to lower the surface of the water in the 
reservoir, except on special permission of the Commission. 

The rates of storage in the Rest Lake reservoir during a period 
of normal flood flow should be regulated in a similar manner 
to that described for the Flambeau reservoir except that these 
rates of storage should be in accordance with Table “A,” pre- 
pared for the Rest Lake reservoir. During years of greater or 
less than normal spring flood flow, the Rest Lake reservoir should 
be filled at the same rate as in a normal year since the variations 
can be cared for more easily at the Flambeau reservoir. 

In making the flow uniform below the Flambeau reservoir, the 
rate of storage in each reservoir may be varied from the above 
schedules when necessary, provided that the total amount of stor- 
age in both reservoirs and the release from the Flambeau reser- 
voir are the same at any time as if both reservoirs had been 
operated according to the above schedules. 

[7] The Chippewa & Flambeau Improvement Company is 
P.U.R.1928C. 
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not only subject to all of the provisions of Chap. 640, Laws of 
1911, but also subject to the provisions of the Water Power Law, 
Chap. 31 of the statutes. Under § 31.02 of the Water Power 
Law, the Railroad Commission is empowered to regulate and 
eontrol the level and flow of waters in the interest of public 
rights in navigable waters and to promote safety and protect life, 
health, and property, and under this section, the Commission 
may make such further orders concerning the operation of the 
reservoirs as may be required from time to time in order to 
protect the public interest. 

At such times as it is not necessary to make the stream flow 
as nearly uniform as practicable in the Flambeau river, the 
Rest lake and Flambeau reservoirs need not be operated strictly 
according to the above schedules. 

8. The Commission, therefore, finds and determines that the 
public purposes enumerated in Chap. 640, Laws of 1911, will 
be best served by the operation of the Rest lake and Flambeau 
reservoirs, in accordance with schedules “A” and “B,” as out- 
lined in paragraph 7 herein. 

The Commission further finds and determines that under the 
provisions of Chap. 31 of the statutes, the levels and flow of the 
Rest lake and Flambeau reservoirs may be further regulated 
whenever it shall appear to be necessary in the interest of public 
rights in navigable waters or to promote safety and protect life, 
health, and property. 

P.U.R.1928C, 
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ABANDONMENT OF SERVICE. 
See SERVICE, 24-35. 


ACCOUNTING. 

1. A publie utility company paying more for properties than the actual 
or estimated historical cost, including land at present value, must charge 
the difference between such cost and the purchase price to the account for 
miscellaneous debits to profit and loss rather than to fixed capital account. 
Re Tuolumne County Electric Power & Light Co. (Cal.) 31. 

2. An “average” figure on the act of carrying all classes of railroad 
passengers is based upon higher and lower figures, and must be higher than 
some and lower than others and can be correct only in case the cost of carry- 
ing each class of passengers happens to be the same. Re Long Island R. 
Ge. (x. ¥. tC.) Fae 

3. The conduct of a street railway company’s directors in withholding 
from the books of account a reinstatement of an outstanding company debt 
previously cancelled, causing false financial corporate statements to be made 
contrary to the public policy and the intent of the state regulatory laws, 
was severely censured in view of the jeopardy in which the financial struc- 
ture of the company was placed as well as the position of creditors. Re 
Madison R. Co. (Wis.) 842. 


ACCOUNTS. 

Tentative rate increase to utility asking permission to discontinue serv- 
ice for failure of return where lack of intelligible accounts made 
it impossible to determine what revenues would justify continua- 
tion, see RATEs, 6. 


ACCRUED DEPRECIATION. 
Sinking-fund method of computing depreciation as not used unless util- 
ity receives fair return upon full value of property without deduc- 
tion of accrued depreciation, see DEPRECIATION, 8. 
Determination of accrued depreciation, see DEPRECIATION, 13-17. 


ADDITIONS AND BETTERMENTS. 

Necessity for taking normal figure rather than maximum of a selected 
year in allowing charge for replacement of railroad structure, see 
RETURN, 15. 

Additions after former valuation as an item to be considered in deter- 
mining rate base, see VALUATION, 32. 

Future additions as no part of rate base, see VALUATION, 33. 
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ADMINISTRATION EXPENSE. 
Administration expense on hand-set telephones 50 per cent in excess of 
other type equipment permitted as test rate, see RETURN, 4. 


ADMINISTRATOR. 
Succession of rights upon death of applicant for certificate, see CER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 1. 


AGREEMENTS. 
Jurisdiction of subject matter of litigation as not to be conferred upon 
Commission by consent, see COMMISSIONS, 6. 


Fair value agreed upon by parties, see VALUATION, 2. 


AGRICULTURE. 
Necessity of railroads in agricultural and live stock communities, see 
RAILROADS, 1. 


AIR LINES. 
Air line distance as consideration in determination of zone limits, see 
RatTEs, 59. 


AMENDMENT. 
Amendment of complaint without hearing, see Procepure, 1, 


AMORTIZATION. 
Expense for extraordinary depreciation to take care of general recon- 
struction as required to be amortized over 4-year period, see RE- 
TURN, 8. 
Amortization of rate case expense over 5-year period, see RETURN, 9. 
Interest claim on amortization between rates established and those in 
effect as properly disallowed, see RETURN, 14. 


APARTMENTS. 
Rule requiring all consumers to be served through separate meters as 
unreasonable in case of office and apartment buildings, see Rates, 
31. 


APPEAL AND REVIEW. 
Order granting certificate for unprofitable service extension as reversi- 
ble because of stipulation by utility to bear operating losses, see 
SERVICE, 21. 


1. An appeal by the Railroad Commission from a decision of a circuit 
county court setting aside the Commission’s action was dismissed because of 
the failure of the latter to file a motion in writing in the circuit court as 
provided by law (General Acts 1921, p. 205, § 21}. Railroad Commission 
v. Galutza (Ark. Sup. Ct.) 583. 

2. A failure to file a brief in support of a petition for a rehearing is 
P.U.R.1928C. 





XUb 





XUM 


INDEX. 867 


APPEAL AND REVIEW—continued. 
ground for striking the petition from the file (Rule 29 of Supreme and Ap- 
pellate Courts, 1924). MeCardle v. Akron Teleph. Co. (Ind. App. Ct.) 649. 

3. The Commission is not required to set out a reason for its findings 
but where it does so and the reason upon which an order appears to be 
based negatives other reasons and does not warrant the order, the case will 
be reversed and remanded for further proceedings without any expression 
as to the merits of the cause. Electric Pub. Utilities Co. v. West (Md. Ct. 
App.) 3. 

4. Testimony taken after decision has been rendered by the Commission 
can be properly allowed under § 11 of the New Jersey Certiorari Act (1 
Comp. Stat. p. 405) provided that the scope of such testimony is limited in 
its legal effect to the power of the Commission to make the order, but the 
reviewing court will not weigh the testimony and if there was any testimony 
before the Commission which might reasonably sustain the order made by 
it, the court will not interfere. Eastern New Jersey Power Co. v. Public 
Utility Comrs. (N. J. Sup. Ct.) 13. 

5. The only question properly before the appellate court is whether or 
not the Commission is lawfully authorized to make the order under the 
testimony taken before it where the appellant by its attorney waived its 
right to cross-examine witnesses or produce testimony on its own behalf, 
resting upon the contention that the Commission had no jurisdiction. East- 
ern New Jersey Power Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 13. 

6. The appellate court will not undertake to weigh additional testi- 
mony taken under Certiorari Act (§ 11, 1 Comp. Stats. p. 405) where such 
evidence merely controverts the testimony adduced before the Commission 
and upon which the latter based its order, which if reasonable, will not be 
disturbed. Middlesex Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 
343. 

7. An application to strike out depositions taken in certiorari proceed- 
ings should be denied where there is a statutory (P. L. 1918, p. 305, § 1, also 
Certiorari Act, § 11, 1 Comp. Stats. p. 405) restriction against the supreme 
court interfering with the Commission’s order reasonably supported by evi- 
dence taken before it but where the order may be set aside if it appears to 
have been outside. the jurisdiction of the Commission or without reasonable 
supporting testimony. Middlesex Water Co. v. Public Utility Comrs. (N. J. 
Sup. Ct.) 343. 

8. A calculation by the Commission of a total deficit reasonably sup- 
ported by evidence and computed by competent experts will not be disturbed 
when such calculation is based on the valuation fixed by the Federal Court. 
Middlesex Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 589. 

9. A utility cannot attack by certiorari proceedings an order of the 
Commission regulating rates in which it has acquiesced for two years, where 
the public utility statute specifically provides that such remedy is available 
only within thirty days after the order. Plainficld-Union Water Co. v. 
Public Utility Comrs. (N. J. Sup. Ct.) 657. 

10. ‘the failure of a water utility to contest or appeal from an order 
of the Board to deduct from customers’ bills, sums for inadequate service, 
and a compliance therewith for two years, was held to be an acquiescence, 
P.U.R.1928C. 
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APPEAL AND REVIEW—continued. 
and a motion thereafter to recoup such amount was properly refused. 
l'lainfield-Union Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 657. 

11. The appellant court will not reverse findings of the Commission 
where there is evidence to support them, Plainfield-Union Water v. Public 
Utility Comrs. (N. J. Sup. Ct.) 657. 

12. An appeal from Commission approval of the incorporation of a mo- 
tor utility as an adjunct to railroad service on the ground that destructive 
competition will ensue to the appellant is premature where the Commission 
has yet to grant authority for the actual commencement of operations. 
Schuylkill R. Co. v. Public Service Commission (Pa. Super. Ct.) 241. 

13. Questions reserved from the lower court may be returned thereto 
without answer where the specific constitutional provision claimed to be 
violated is not pointed out. Salt Creek Transp. Co. v. Public Service Com- 
tmission (Wyo. Sup. Ct.) 348. 


APPLIANCE RATES. 

Solution for discrimination resulting from misuse of cooking rate by 
housewives through convenience outlets in cooking ranges permit- 
ting them to do laundry at rate lower than power rate for regular 
laundries, see DiscRIMINATION, 7. 


APPLIANCES. 

Consumers who have purchased electric ranges upon representation by 
utilities that they could attach all appliances to a “convenience 
outlet” and obtain preferential rates as parties to a discriminatory 
practice, see DISCRIMINATION, 8. 

Practice of permitting electric appliances to be attached to electric 
stoves at cooking rates as discriminatory, see DISCRIMINATION, 9. 


APPLICANTS. 
Choice of applicants for certificate, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 42-44. 


APPLICATION. 

Application for certificate to operate over proposed route as not a pro- 
posal to “extend” a route which was not owned by applicant, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 2. 

Certificate for motor service as authorizing only the carriage of passen- 
gers and light luggage, where tariff filed only for such service, not- 
withstanding application asks authority to transport freight, see 
CERTIFICATES OF CONVENIENCE AND NEcEssITY, 45, 


APPORTIONMENT. 
I. Electric utilities, 1, 


II. Railroads, 2—11., 
P.U.R.1928C. 
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APPORTIONMENT—continued. 
Ill. Telegraph companies, 12—14, 
IV. Waterworks, 15. 


I. Electric utilities. 
1. An apportionment to determine the amount properly chargeable to 
a consumer who had built his own transmission line from which other cus- 
tomers were also served was made on the basis of energy consumed. Re Iron 
River Water, Light & Teleph. Co. (Wis.) 93. 


II. Railroads. 

2. Maintenance of way and structure expenses, being a nonvariable 
item, should be apportioned as between commuter and noncommuter period 
on the basis of use rather than that of time. Re Long Island R. Co. (N. Y.) 
705. 

3. An apportionment treating 25 per cent of the commuter mileage dur- 
ing the noncommuter period as an incident, but assigning to it the same 
burden as though it had been incurred in the commuter period at commuter 
censity was condemned as arbitrary. Re Long Island R. Co. (N. Y.) 705. 

4. An apportionment assuming that noncommuters traveling during com- 
muter periods could be ignored and viewed as though they had traveled in 
noncommuter periods was held not to be in accordance with facts and con- 
sequently improper. Re Long Island R. Co. (N. Y.) 705. 

5. An allocation of commuter and noncommuter expense showing that 
single trip ticket passengers must be carried at a loss was held illogical 
where the revenue per passenger mile per single trip ticket was nearly 
triple that from commuters carried in the same cars and at the same cost. 
Re Long Island R. (N. Y.) 705. 

6. An assumption, in an application to raise commutation rates, that 
the “average cost” of transporting a commuter is the same as that of carry- 
ing a regular passenger was held unwarranted where no study of “commu- 
tation hour” or “non-rush hour” or the typical or average train conditions 
and costs was presented. Re Long Island R. Co. (N. Y.) 705. 

7. The expenses that are exclusively pertinent to a given class of traffic 
must, in an applieation to increase rates therefore, be assigned to that class 
and the other expenses fairly apportioned. Re Long Island R. Co. (N. Y.) 
705. 

8. A method which attempts to contrast the average revenue per com- 
muter mile with the average cost per passenger mile instead of the cost per 
commuter mile was held to be inconsistent and unscientific and likely to lead 
to improbable results in view of evidence showing that these last two items 
did not coincide. Re Long Island R. Co. (N. Y. T. C.) 748. 

9. It is the duty of the company in order to demonstrate the reason- 
ableness of proposed increased commuting rates to separate the commuting 
expenses from that of the railroad passengers by estimates or some other 
reasonable or workable method notwithstanding the difficulties of making 
such apportionment with both classes riding in the same car. Re Long Island 
R. Co. (N. ¥. T. C.) 748. 

10. Rules of the Interstate Commerce Commission relating to the sep- 
P.U.R.1928C. 
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aration of operating expenses between freight service and passenger service 
on large steam railways are not binding on the State Commission in a rate 
case involving intrastate commutation. Re Long Island R. Co. (N. Y. T. C.) 
748. 

11. A Commission having jurisdiction only over rates between points 
within a city must, if the reasonableness of rates of a railroad operating 
between such points calls for a valuation, find that part of the total prop- 
erty involved that is used or useful in the particular service. Re Long 
Island R. Co. (N. Y. T. C.) 748. 


Ill. Telegraph companies, 

12. A provision of a state revenue act excluding: the imposition of a tax 
on interstate commerce does not prevent a privilege tax levied on telegraph 
operation within a state from being charged against the handling expense of 
interstate and intrastate messages in the proper proportion. Re Western 
U. Teleg. Co. (N. C.) 363. 

13. A charge against intrastate telegraph revenue for the handling of 
intrastate messages at relay points outside of the state was set off against 
a reasonably equivalent number of relays within the state incident to the 
handling of messages for adjoining states. Re Western U. Teleg. Co. (N. 
C.) 363. 

14. A theoretical allocation of handling expense of telegraph messages 
en a basis of 37.2 to intrastate and 62.8 per cent to interstate messages was 
disapproved where the same service under contract was allocated on the 
basis of “commercial tolls collected in each state” and resulted in the allo- 
cation of 26.5 per cent to intrastate and 73.5 to interstate messages and 
where the latter method was shown to be simpler, more accurate, and also 
used by the company for computing its general overhead expenses between 
states. Re Western U. Teleg. Co. (N. C.) 363. 


IV. Waterworks. 

15. Additional revenue needed because of construction of water tanks in 
certain towns within a water system solely for fire protection to the in- 
habitants thereof should be borne by the latter. Re Guilford-Chester Water 
Co. (Conn.) 545. 


ASSESSMENTS. 
Tax assessment as a measure of value for ratemaking, see VALUATION, 
6. 


ASSOCIATIONS. 
Dues for membership in public utility association as proper operating 
expense, see RETURN, 11. 


AUTOMOBILES. 
Certificates for operation, see CERTIFICATES OF CONVENIENCE AND NE- 
CESSITY. 
P.U.R.1928C. 
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AUTOMOBILES—continued. 

Regulation of motor carriers under police powers of state, see CoNnsTI- 
TUTIONAL Law, 2-7. 

Authorization of proportional rates lower than aggregate of corre- 
sponding local rates, see DISCRIMINATION, 1. 

Existing motor service between cities and a point proposed as terminus 
of route for motor carriage operation from another city as not 
proving discrimination in service to shippers from latter city upon 
receival of certificate, see DISCRIMINATION, 11. 

Regulation of interstate motor carrier service, see INTERSTATE COM- 
MERCE. 

Competition between transportation companies, see MONOPOLY AND Com- 
PETITION, 13-24. 

Regulation of proportional or joint rates for motor carriers, see RATEs, 


9 


Automobile rates in general, see RATES, 34-38. 

Mere grouping of packages in motor trailer as not constituting consoli- 
dated package, see RATEs, 34. 

Consolidated package rates as requiring distinct classification from 
class tariff, see RATEs, 35. 

Proportional rates distinguished from joint rates, see RATES, 37. 

Special round trip rate not stated in schedule as unauthorized by cer- 
tificate, see RATEs, 38. 

Railroad as not required to transfer without charge with bus line oper- 
ated by subsidiary company without profit, see Rates, 53. 

Risk of street railway business due to automobile competition as ele- 
ment in limiting rate of return, see RETURN, 20. 

Rate of interest allowed on sale of securities by utilities still in the 
experimental stage, see Security Issues, 11. 

Substitution of bus for street railway service upon discontinuance of 
latter, see SERVICE, 36, 37. 

Automobile service, see SERVICE, 38. 

Schedule for proposed motor service as required to eliminate necessity 
of unlawful speeding, see SERVICE, 38. 

Transfers between street cars and busses effecting an overloading of 
the latter not approved, see SERVICE, 48. 


Discussion of the relative advantage of motor carriage over rail trans- 
portation, p. 211. 

1. General Order No. 67 of the California Commission, in respect to 
leasing of equipment, makes no distinction between vehicles operating under 
their own motive power and others, and clearly requires the filing of a lease 
when any vehicle used for transporting freight is operated by a carrier 
other than the owner. Motor Service Express v. Baker (Cal.) 531. 


2. The state has power to presribe the conditions under which highways 
may be used by motor vehicles. Roberto v. Department of Public Utilities 
(Mass. Sup. Jud. Ct.) 585. 

3. The state can delegate the administration of its power to prescribe 
the conditions under which public highways may be used by motor vehicles, 
P.U.R.1928C. 
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to cities, towns, and to a Commission. Roberto v. Department of Public 
Utilities (Mass. Sup. Jud. Ct.) 585. 


BAGGAGE. 
Ticket selling and baggage handling as not distinctive characteristics 
of commutation service, see RATES, 51. 


BIDDING. 
Necessity for open bidding at the sale of public utility securities, see 
Security Issues, 6. 
Evidence of price bid as requiring refusal of petition to sell securities 
for a smaller figure, see Security IssvEs, 8. 


BILLING, 
Increased rate order made retroactive to operate from commencement of 
quarterly billing, see Rates, 23. 


BOARDING HOUSES. 
Special rate for boarding houses as not applied to home with common 
facilities for a number of families but not soliciting transients, 
see Rates, 76. 


BOARD OF DIRECTORS. 
Failure to record outstanding obligations of street railway, see Ac- 
COUNTING, 3. 


BOARD OF SELECTMEN. 

Lack of Commission power to approve action of board of selectmen in 
attempt to amend grant of location for transmission lines, see 
CoMMISSIONS, 4. 

Lack of authority to require company to place wires in new location 
granted for conduit, see ELEctTRIcITy, 6. 

Power of board of selectmen to regulate electric transmission lines, 
see MUNICIPALITIES, 1, 2. 


BOATS. 
Existing boat service as affecting question of discrimination in auto- 
mobile rates, see DISCRIMINATION, 11. 


BOND DISCOUNT. 

Cost of financing or assembling capital over and above actual bond dis- 
count and commissions chargeable to capital account as part of 
interest during construction as not to be included in valuation for 
ratemaking, see VALUATION, 30. 


BONDS. 
For bonds generally, see Security IssvEs. 
P.U.R.1928C. 
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BOROUGHS. 
See MUNICIPALITIES. 


BOUNDARIES. 
Questions of discrimination in fixing zone limits or street railways, see 
DISCRIMINATION, 3. 


BRIEF. 
Filing of briefs in support of petition for rehearing, see APPEAL AND 
REVIEW, 2. 


BURDEN OF PROOF. 
Burden of proof in determining reasonableness of rates, see RATES, 
20-22. 
Burden of proving proposed rates to be reasonable as resting upon util- 
ity, see RaTEs, 21, 22. 


BUREAU OF STANDARDS. 
Conformance of rules and regulations of Commission with provisions 
of National Electric Safety Code, see ExLrecrriciry, 1, 2. 


BUSINESS DEVELOPMENT. 
Factors considered in determining going value, see VALUATION, 44-54. 


BUSINESS EXPERIENCE. . 
Factors considered in choosing between applicants for certificates of 
convenience and necessity, see CERTIFICATES OF CONVENIENCE AND 
NECcEssITY, 42-44. 


BY-PRODUCTS. 
Electricity for cooking as by-product in view of off-peak character of 
service, see RATES, 44. 


CANCELLATION. 
fevocation and cancellation of certificate, see CERTIFICATES OF CoN- 
VENIENCE AND NECESSITY, 50-52. 
Lack of Commission jurisdiction over action of street railway’s di- 
rectors in reinstating outstanding obligation of company which has 
been temporarily cancelled, see Commissions, 12, 
Cancellation of rate schedules, see Rates, 24-26. 


CAPITAL. 

Factors considered in choosing between applicants for certificates of 
convenience and necessity, see CERTIFICATES OF CONVENIENCE AND 
NECESsITy, 42-44. 

P.U.R.1928C. 
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Cost of financing or assembling capital over and above actual bond dis- 
count and commissions chargeable to capital account as part of in- 
terest during construction as not to be included in valuation for 
ratemaking, see VALUATION, 30. 

Treatment of miscellaneous charges to capital, see VALUATION, 32, 33. 


CARS. 
Application of reproduction cost methods to valuation of moveables 


such as locomotives and cars, see VALUATION, 10. 


CERTIFICATES OF CONVENIENCE AND NECESSITY. 


I. In general, 1, 2. 
Il. Jurisdiction, powers, and duties of Commissions, 3, 4. 
III. Necessity for securing, 5-10. 
IV. Local consent, 11—14. 
V. Grounds for granting or refusing, 15-382. 
VI. Evidence of necessity, 33-40. 
VII. Operation in good faith prior to regulation, £1. 
Vill. Choice of applicants, 42—44. 
IX. Limitations and conditions, 45. 
X. Scope and ejfect, 46, 47. 
XI. Transfer or sale, 48, 49. 
XII. Revocation and cancellation, 50-52, 


I. In general, 

Regulation of motor carriers under police powers of state, see CONSTITU- 
TIONAL Law, 2-7. : 

Certificates of convenience and necessity for interstate carriers, see INTER- 
STATE COMMERCE. 

Illegal and unauthorized bus operation as not giving operator standing as 
protestant against the granting of certificate notwithstanding good 
faith, see PARTIES, 1. 

Offer to defray operating and construction loss as not proper evidence for 
utility seeking certificate for unprofitable service extension, see SERv- 
Ice, 21. 

Schedule for proposed motor service as required to eliminate necessity of 


unlawful speeding, see SERVICE, 38. 


Discusssion of whether reasonable and substantial compliance with motor 
regulation should be sufficient in view of hardship and expense to small 
operators attendant upon the changes in the law and the policy of its 
administration, p. 217. 

1. The widow, administratrix, and principal heir at law of a deceased 
applicant while making an application in her own name should undoubtedly 
be given the same consideration as would have been given to her husband. 
Re Transportation Co. (S. D.) 106. 

2. An application for a certificate to operate a motor utility over a 
proposed route cannot be treated as a proposal to “extend” a route which 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
was not owned by the applicant at the time the application was filed and 
for which no order of transfer had been entered. Re Krakenberger (Wash.) 
222. 
II. Jurisdiction, powers, and duties of Commissions. 
Statutory classification of utilities as not restricting Commission to sole 
consideration of necessity for additional motor transportation service 
without regard to equities of other types of existing carriers, see infra, 
38, 39. 
Lack of Commission power to fine applicant for certificate when he is guilty 
of criminal charges, see COMMISSIONS, 7. 


3. The Commission has jurisdiction to revoke a certificate upon proof 
of violation of a restriction which was contained in the certificate at the 
time it was accepted as a condition of revocation. Roberto v. Department 
of Public Utilities (Mass. Sup. Jud. Ct.) 585. 

4. The Commission can consider all the conditions of public travel 
within the territory described in a certificate and can consider and attach 
such terms and conditions as in their discretion public convenience and ne- 
cessity required where it is given authority to prescribe the time during 
which the rights granted may be exercised. Roberto v. Department of Pub- 
lic Utilities (Mass. Sup. Jud. Ct.) 585. 


III. Necessity for securing. 

5. The concurrent filing of proportional rates, together with other evi- 
dences of close relationship between two automotive truck carriers, was held 
to support a finding that such rates were published for the exclusive purpose 
of establishing a through service for which a certificate of convenience and 
necessity was required, where the result obtained was substantially the 
same as that which would have resulted from the publication of a joint 
rate. Motor Service Express v. Baker (Cal.) 531. 

6. Filing of joint rates by owners of distinctive operative rights is to 
an extent an establishment of a through service, a linking up of two motor 
carrier lines, and to that extent amounts to an enlargment of the two opera- 
tive rights for which a certificate must be obtained. Motor Service Express 
v. Baker (Cal.) 531. 

7. No certificate is necessary for the construction of a new electrical 
extension into contiguous territory not already served by another public 
utility of like character. Public Service Co. v. Loveland (Colo.) 35. 

8. Under § 614-85, General Code, the receiver of a motor transportation 
company cannot operate any motor propelled vehicle for the transportation 
of persons or property, or both, for hire on any public highway in the state 
of Ohio except in accordance with the motor transportation act. Blackmore 
v. Publie Utilities Commission (Ohio Sup. Ct.) 594. 

9. The fact that a previous application for a certificate to operate over 
a proposed route was dismissed for lack of jurisdiction because the route 
was not upon a public highway, cannot be urged to justify the operations 
of the applicant over the route after the same has been actually opened to 
the public, although no formal resolution by the highway committee has 
accepted the same. Re Krakenberger (Wash.) 222. 

P.U.R.1928C. 








876 INDEX. 


CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 

10. The installation of a switchboard in substitution for switching 
service previously furnished by another company does not constitute the in- 
stallation or extension of a telephone exchange within the provision of a 
statute (Wisconsin statutes, § 196.50) requiring a certificate from the 
Commission. Re New Rockland Teleph. Co. (Wis.) 131. 


IV. Local consent, 

11. A taxicab carrier operating over a fixed route between two towns 
under the authority of the Railroad Commission as provided by law (Acts 
1927, p. 257) is not required to secure a license from a city forming the 
terminal of his route, notwithstanding the fact that most of his revenue is 
realized from business within the corporate limits thereof. Duncan v. 
Jonesboro (Ark. Sup. Ct.) 239. 

12. A taxicab carrier operating under authority of the Railroad Com- 
mission as provided by law (Acts 1927, p. 257) has the right to receive and 
discharge passengers on signal within corporate limits along his route with- 
out further permission from local authorities. Duncan v. Jonesboro (Ark. 
Sup. Ct.) 239. 

13. The Commission must assume that no operative rights have been 
granted by the counties, during an interim in which authority over motor 
carriage was temporarily transferred to them, where county records do not 
reveal that such rights were ever issued. Re Virginia & Truckee R. Co. 
(Nev.) 203. 

14. The issuance of new certificates as a matter of course to motor utility 
operators by counties upon a transfer to them of authority over such car- 
riers previously exercised by the Commission, is restricted to the exact 
extent of the original authority granted to such carrier by the Commission. 
Re Virginia & Truckee R. Co. (Nev.) 203. 


Y. Grounds for granting or refusing. 
Fact that previous application for certificate to operate was dismissed be- 
cause route was not public highway as not justifying operations over 
route after same has been opened to public, see supra, 9. 


15. The failure to ask for a certificate until after an extension is con- 
structed cannot give the utility any greater right thereto than if it had 
asked before, in view of the premium that would otherwise be put on the 
violation of the law. Public Service Co. v. Loveland (Colo.) 35. 

16. A certificate to operate over a certain route was refused to a motor 
utility already lawfully operating in neighboring territory where the pro- 
posed additional route would constitute a through service between points 
expressly refused to the applicant in a previous application for such entire 
route, a certificate being issued however to permit service to other inter- 
mediate points having a public necessity therefor. Re Wilson (Colo.) 150. 

17. A motor carrier operating in good faith over an established route 
who had been erroneously informed by a representative of the Commission 
on a prior occasion that he did not need a certificate because he was not 
competing with the railroad and who immediately made application upon 
learning that the Commission did have jurisdiction over such carriers, was 
P.U.R.1928C. 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
granted a certificate notwithstanding the fact that a rival carrier subse- 
quently operating over the same route had been granted a certificate before 
such application where the service of the first carrier was shown to be more 
dependable than the other. Re Gigar (Colo.) 152. 

18. A certificate of convenience and necessity for motor bus service should 
be granted to a transportation company over a route where the certificate 
of another carrier is revoked because of inadequate service, when it appears 
that the company is giving universal satisfaction on other routes, and that 
its application is endorsed by chambers of commerce and other civie or- 
ganizations along the route in question, and by others. Ex parte Vincent 
(La.) 178. 

19. An application for a certificate of convenience and necessity for motor 
carrier service should be dismissed when the applicant is not in position 
to furnish the high character of service which the traffic on the route de- 
mands. Ex parte Vincent (La.) 178. 

20. A dismissal of an application for a certificate on the ground that 
two previous applications for the same route have already been denied 
is quite proper where the Commission in such cases passed upon the same 
proposition at issue in the present case and the same reasons existed for 
the resulting order and the same kind of order is necessary because of such 
reasons. Re Detroit-Chicago Motor Bus Co. (Mo.) 102. 

21. A refusal of a certificate of convenience and necessity to a motor bus. 
operator engaged in the practice of making unnecessary extensions on either 
end of its route to give the same an interstate character is not unfair or 
based upon an erroneous legal conclusion, because such tactics are a “subter- 
fuze” to evade the state law. Re Detroit-Chicago Motor Bus Co. (Mo.) 102. 

22. Illegal bus operation in violation of an original order of the Com- 
mission refusing a certificate of convenience and necessity for such service 
is an additional and valid reason why such utility should not be authorized 
to operate upon a motion for rehearing of the same cause. Re Detroit- 
Chicago Motor Bus Co. (Mo.) 102. 

23. A certificate should be granted or withheld upon the basis of whether 
the rights, welfare and interest of the general public will be advanced by 
the proposed service and not upon private benefit or advantage that may 
accrue to any carrier. Re McCartney (Mo.) 182. 

24. A certificate should not be refused because the applicant has been 
indicted for transporting liquor and there are some allegations of reckless 
driving where the guilt in either case has not been established by the court. 
Re Packard (Mo.) 189. 

25. A certificate was granted to an applicant to operate a motor bus 
route who had been giving adequate service over the proposed route for 
a considerable period but not long enough to bring him within the statutory 
exemption of operation prior to regulation in view of the fact that no other 
applicant was able to show ability to render better service. Re Packard 
(Mo.) 189. 

26. A certificate of convenience and necessity to operate a motor utility 
was denied to an applicant owning no property of its own with which to 
conduct motor bus operation, the Commission being unable to find that it 
P.U.R.1928C. 
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was likely to render a permanent, satisfactory, and dependable service. 
Re Midwest Transit Co. (Mo.) 311. 

27. No certificate should issue unless the applicant shows such financial 
ability and resources as will give some assurance that the operator will 
furnish efficient service commensurate with public needs. Re Tompkins Bus 
Corp. (N. Y. T. C.) 371. 

28. Former applicants whose applications have been denied should be 
given an opportunity to have their applications reconsidered where the pro- 
posed territory has developed a need for service. Re Transportation Co. 
(S. D.) 106. 

29. A certificate of convenience and necessity for motor carriage was 
refused where the evidence and the records of the Commission showed that 
previous authorized operation over the proposed route had been a failure 
and that conditions had not improved since to justify a new experiment. 
Re Olympia-lacoma Auto Freight Co. (Wash.) 113. 

30. A certificate of convenience and necessity to operate a bus route 
over a newly opened highway was refused to an electric railway upon evi- 
dence that the applicant had in the past used such certificates to discourage 
automobile bus travel for the purpose of diverting it to its railway. Re 
Krakenberger (Wash.) 222. 

31. An application for a certificate to operate a motor vehicle as a com- 
mon carrier over a proposed route was denied where the applicant had been 
knowingly violating the Auto Transportation Act for several years after 
notification by the Department and in the face of injunction proceedings, 
under the policy of the Department to deny applications tainted with illegal 
operations. “Re Krakenberger (Wash.) 222. 

32. A certificate of convenience and necessity was granted to a motor 
utility upon evidence of necessity where the operator, owing to a misunder- 
standing of the law, had not secured a certificate within the time allowed 
as a matter of course from his operation in good faith prior to regulatory 


act. Re Ross (Wis.) 237. 


VI. Evidence of necessity. 

33. A certificate was awarded an applicant for the construction of a 
pipe line for the common carriage of oil and gasoline where the railroad sta- 
tion was remote, the road was frequently blocked by snow during the winter 
when the regular shipment of gasoline to the railroad was necessary, and the 
cost of such construction would not exceed the expense of an automobile 
truck for similar service. Re Mountain States Gasoline Corp. (Colo.) 148. 

34. An applicant for a certificate of convenience and necessity to trans- 
port passengers to and from a circus grounds outside of a city only during 
such times as fairs were being held there, who had rendered such service 
in good faith regularly since 1917, and prior to the regulatory act, is en- 
titled to the benefit of the presumption of convenience and necessity if he 
has so served every year that the fair was actually held and his continuous 
operation is not broken, if in fact the fair was not held regularly every 
year since that time. Re Fouret (Colo.) 247. 

35. The word “necessity” as used by the statute does not mean some- 
P.U.R.1928C. 








INDEX. 879 


CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
thing that is indispensable, and the word “convenience” connected with the 
word “necessity” is not connected as an additional requirement, but to 
modify and qualify what might otherwise be regarded as the strict defini- 
tion of the word “necessity” and the phrase “public convenience and neces- 
sity” implies a reasonable public convenience that would meet a reasonable 
public necessity. Re McCartney (Mo.) 182. 

36. The convenience and necessity contemplated by the statute with ref- 
erence to the operation of motor carriers is the reasonable convenience and 
necessity of the public generally, and not of any particular locality, com- 
munity, or class. Re McCartney (Mo.) 182. 

37. The mere fact that inquiries were made as to whether motor bus 
service proposed had existed in the past is, of itself, not sufficient to estab- 
lish the existence of a need for such service. Re McCartney (Mo.) 182. 

38. A statutory “classification of utilities” (§ 7, Public Service Commis- 
sion Act) does not restrict the Commission to the sole consideration of ne- 
cessity for additional motor transportation service between points set forth 
in an application for a certificate without regard to the equities of other 
types of existing carriers. Re Virginia & Truckee R. Co. (Nev.) 203. 

39. A statutory construction presuming that the legislature intended 
that the Commission in awarding certificates of public convenience and neces- 
sity for motor carriage should be restricted to the sole consideration of 
necessity for such service in the territory proposed without regard for other 
matters of public necessity such as circumstances surrounding existing rail- 
road activities is absurd and, therefore, erroneous. Re Virginia & Truckee 
R. Co. (Nev.) 203. 

40. The use of additional motor carrier equipment for over a year to 
serve the demand of the expanding business of a carrier obtained by solicita- 
tion is not an emergency use under statutes and Commission rules permit- 
ting the use of the emergency equipment for a limited period, and the 
existence of this demand does not alone justify Commission approval of the 
so-called emergency equipment for regular service. Re Liberty Highway Co. 
(Ohio) 563. 


VII. Operation in good faith prior to regulation. 
Grant of certificate to motor utility upon evidence of necessity where opera- 
tor, owing to misunderstanding of law, had not secured certificate within 


time allowed as matter of course, see supra, 32. 


41. The claim of an applicant for a certificate that it was operating 
motor cars on the route and between the points proposed in its application 
prior to the effective date of regulatory legislation was held not to entitle 
it to a certificate under the statutory exemption of carriers operating in 
good faith prior to such legislation where there was no evidence that such 
service was either satisfactory or dependable at that time. Re Midwest 
Transit Co. (Mo.) 311. 


VIII. Choice of applicants. 


42. A certificate of convenience and necessity to operate as a class A 
motor carrier was granted to the successor at law of a deceased applicant 
P.U.R.1928C., 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
operating over a proposed line for which three other applications were made 
upon a preference developing from a consideration of a statute (§ 14, Chap. 
224, Session Laws of 1925) providing that in case of a conflict between ap- 
plicants, due consideration should be given to length of time in business, 
the character of the service, and the amount of capital invested. Re Trans- 
portation Co, (S. D.) 106. 

43. The fact that one applicant for a certificate of convenience and neces- 
sity over a proposed motor bus route has established terminals and has 
affiliated corporate relations by which it can make better connections than 
other applicants does not necessitate a preference. Re Krakenberger 
(Wash.) 222. 

44. Priority in the point of filing application and a slight advantage in 
financial soundness were used as a joint basis in deciding between applica- 
tions for certificates of convenience and necessity to operate motor vehicles 
of two operators otherwise equally qualified. Re Krakenberger (Wash.) 222. 


IX. Limitations and conditions, 
Jurisdiction of Commission to impose restrictions on granting certificate, 


see supra, 4. 


45. A certificate for motor service will authorize only the carriage of 
passengers and light luggage, where the tariff filed covers only such service, 
notwithstanding the fact that the application in its body may ask for 
authority to transport freight also. Re Virginia & Truckee R. Co. (Nev.) 
203. 

X. Scope and effect. 
Special round trip rates not stated in schedule as unauthorized by certificate, 


see Rates, 38. 


46. The certificate which the law authorizes is to operate over a regular 
route or highway and the added provision that it be between fixed termini 
is but descriptive and for the sole purpose of describing the regular route 
and limiting the operation to the designated highway between certain points. 
Re Krakenberger (Wash.) 222. 

47. The granting of a certificate of public convenience and necessity over 
some regular route between certain termini insures to the holder the ex- 
clusive right to transport persons or property over such route only between 
the termini described, but it does not give an exclusive right to transport 
persons or property over other or different routes or highways between such 
termini, nor preclude the granting of similar certificates over other routes 
to other persons, although between the same terminal points (Auto Trans- 
portation Act of 1921, § 4). Re Krakenberger (Wash.) 222. 


XI. Transfer or sale. 

48. The duly appointed and qualified receiver of a motor transportation 
company, Which has no assets whatever, either real or personal, cannot, 
without the consent of the Public Utilities Commission, dismiss an applica- 
tion to sell the certificate of public convenience and necessity of such motor 
transportation company filed with the Public Utilities Commission of Ohio 
P.U.R.1928C. 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
prior to his appointment. Blackmore y. Public Utilities Commission (Ohio 
Sup. Ct.) 594, 

49. Under § 614-87, General Code, the receiver of a motor transportation 
company cannot transfer a certificate of public convenience and necessity 
except with the consent of the Public Utilities Commission after a public 
hearing had thereon. Blackmore v. Public Utilities Commission (Ohio 
Sup. Ct.) 594. 


XII. Revocation and cancellation. 


Jurisdiction of Commission to revoke certificate, see supra, 3. 


50. A certificate of convenience and necessity held by a motor bus opera- 
tor rendering inadequate service over a route where another operator can 
render adequate service should be cancelled. Ex Parte Vincent (La.) 178. 

51. A certificate of convenience and necessity should be cancelled in so 
far as it relates to service over a route where a carrier has never availed 
itself of its rights under the certificate. Ex Parte Vincent (La.) 178. 

52. A certificate of convenience and necessity is a privilege and not a 
contract nor property and its revocation deprives the holder of no vested 
rights. Roberto v. Department of Public Utilities (Mass. Sup. Jud. Ct.) 
585. 


CHAMBERS OF COMMERCE. 
Endorsement of application for certificate by chambers of commerce 
and other civic organizations, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 18. 


CIRCUS GROUNDS. 

Certificate for transportation of passengers to and from circus grounds 
outside of city only during such times as fairs are being held there 
in view of service rendered in good faith in the past, see CERTIF- 
ICATES OF CONVENIENCE AND NECESSITY, 34, 


CITIES. 
See MUNICIPALITIES, 


CITY BOUNDARIES. 
Questions of discrimination in fixing zone limits of street railways, see 
DISCRIMINATION, 3. 
Adjustment of city boundaries by legislature as not depriving residents 
beyond limits of railroad service previously enjoyed for single fare, 
see RATES, 55. 


CIVIC ORGANIZATIONS. 

Endorsement of application for certificate by chambers of commence and 
other civic organizations, see CERTIFICATES OF CONVENIENCE AND 
NEcEssIty, 18. 

P.U.R.1928C. 56 
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CIVIC ORGANIZATIONS—continued. 
Approval of modification of a proposed increase of telephone rates stip- 
ulated between the utility, a city, and a civie organization in order 
to save expense of rate procedure, see RATES, 1. 
Dues for clubs and organizations as stockholders’ expense rather than 
operating expenses, see RETURN, 10. 


CLASSIFICATION. 
Difference in rates for various classifications in service as not discrim- 
inatory if proper consideration is given to demand and load factors, 
see DISCRIMINATION, 6. 


COMMISSIONS. 

Review of Commission orders, see APPEAL AND REVIEW. 

Rules of Interstate Commerce Commission relating to separation of 
operating expenses between freight service and passenger service 
on large steam railways as not binding on State Commission, see 
APPORTIONMENT, 10. 

Jurisdiction of Commission to determine used and useful property of a 
railroad company, see APPORTIONMENT, 11. 

Delegation of state powers to Commission as not illegal, see AUTOMO- 
BILES, 3. 

Certificates of convenience and necessity issued by Commission, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY. 

Jurisdiction, powers, and duties with respect to certificates of conven- 
ience and necessity, see CERTIFICATES OF CONVENIENCE AND NECES- 
sity, 3, 4. 

Receiver of motor company as not to transfer certificate without con- 
sent of Commission after public hearing, see CERTIFICATES OF CoN- 
VENIENCE AND NECESSITY, 49. 

Statute purporting to confer arbitrary, unreasonable, or unregulated 
discretion on Commission as unconstitutional, see CONSTITUTIONAL 
Law, 1. 

Powers of states and Federal government over interstate commerce, see 
INTERSTATE COMMERCE, 

Powers of Commissions over monopoly and competition, see MoNopoLy 
AND COMPETITION, 1. 

Lack of Commission power to require utility to deed property to he 
constructed and practically financed out of revenue to a city which 
does not exercise its option to purchase, and where investment is 
fully amortized, see MUNICIPAL PLANTS, 1. 

Lack of Commission jurisdiction to determine the finding of value of 
properties to be acquired by municipality shall no longer be of any 
force and effect when matter has been submitted to voters and re- 
jected, see MUNICIPAL PLANTS, 3. 

Jurisdiction, powers, and duties over rates, see Rares, 2-5. 

Regulation of proportional or joint rates for motor carriers, see RATES. 
9 


P.U.R.1928C. 





XU 





XUM 


aw 


INDEX. 83. 


COMMISSIONS—con tinued. 
Commission under statute conferring authority to regulate rates fixed 
by contract as having power to modify rate contracts between utili- 
ties and towns discriminatory against cther towns, see RATES, 3. 
telephones, 


Commission power to suspend rates for use of “hand set 
see RATES, 4. 

Power to fix rates inconsistent with terms of contract although not set- 
ting aside the latter, see Rares, 5. 

Determination of reasonableness of rates as not justiijied on theory that 
improvements require a particular increase, see Rates, 8. 

Commission unable to make order based on conjecture as requiring suf- 
ficient facts to justify proposed rates, see Rates, 20. 

Utility as having power to prescribe own rates where rates previously 
fixed have been declared confiscatory pending establishment of new 
official rates, see Rates, 27. 

Commission as not authorized to set aside utility’s rates or rules on 
individual complaint without hearing, see Rates, 28. 

Lack of Commission authority to order corporate reorganization in- 
volving substantial changes in utility financial structure, see SE- 
curITY Issues, 10. 

Jurisdiction and powers over service, see SERVICE, 1-7. 

Lack of power to compel municipal utility to make extension beyond 
city limits, see Service, 1. 

Lack of authority to company resurfacing of highway upon traction 
abandonment, see SERVICE, 2. 

Exercise of Commission authority over electric extension and service 
equipment on municipal streets as not conflicting with right of 
municipality to control its highways, see SERVICE, 3. 

Lack of authority to dismiss service complaint because of absence of 
damage to complainant, see SERVICE, 4. 

Approval as not necessary before severing physical telephone connection, 
see SERVICE, 5. 

Right to disregard private contracts attempting to restrict powers and 
duties of utility or of the Commission, see SERVICE, 6. 

Lack of authority to authorize utility to assume ownership of privately 
owned equipment, see SERVICE, 7. 

Order granting certificate for unprofitable service extension as reversi- 
ble because of stipulation by utility to bear operating losses, see 
SERVICE, 21. 

Power to prevent discontinuance of physical telephone connection as 
not to be exercised in contravention of public accommodation, see 
SERVICE, 56. 

Jurisdiction, powers, and duties of Commissions over valuation, see 
VaLuatTIon, 1. 

Checking appraisal of value and purchase price by comparison with 
data in Commission files, see VALUATION, 13. 

Cost of financing or assembling capital over and above actual bond 
discount and commissions chargeable to capital account as part of 
interest during construction as not to be included in valuation for 
rate making, see VALUATION, 30. 

P.U.R.1928C. 
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COMMISSIONS—con tinued. 
Amount of working capital as addressed to sound discretion of Com- 
mission and not to be disturbed in absence of abuse, see VALUATION, 
39. 

Power of Commission to regulate river flow, see WATER Power, 9. 

1. To prevent injury to the public, in the clashing of private interest 
with the public good in the operation of public utilities, is one of the most 
important functions of Public Service Commissions. Electric Pub. Utilities 
Co. v. West (Md. Ct. App.) 3. 

2. The test as to reasonableness of a Commission order in any given 
case is whether it bears any substantial relation to any public interest that 
the Commission is authorized or required to protect. Electric Pub. Utili- 
ties Co. v. West (Md. Ct. App.) 3. 

3. The Commission has no authority to restrict the operation of a 
regulation of board of selectmen invalid in its general application to a 
situation where it would be valid, and must, therefore, disapprove the ordi- 
nance as a whole. Re Winchester (Mass.) 676. 

4. The Commission may not approve the action of a board of selectmen 
in 1927 revising the acts of a similar board in 1913 where the action does 
not purport to correct a mere clerical error in the records, but is to be 
construed as an attempted amendment to a grant of location for transmis- 
sion lines by the first board. Re Winchester (Mass.) 676. 

5. Neither a city commissioner nor the Commission may, without a 
vote of the electors of a city, change a contract between the city and a 
street railway entirely within its corporate limits where a law (Act No. 
115, Publie Acts 1921, § 5, subdiv. (d) provides that the Commission shall 
not have power to regulate street railways engaged solely in transportation 
of passengers within the corporate limits of any city or within five-mile 
boundaries thereof. Re Lake Superior Dist. Power Co. (Mich.) 541. 

6. Jurisdiction of the subject matter of any litigation cannot be con- 
ferred upon the Commission by consent, especially where there is a statute 
expressly forbidding the Commission to entertain such jurisdiction. Re Lake 
Superior Dist. Power Co. (Mich.) 541. 

7. The Commission cannot fine an applicant for a certificate of con- 
venience and necessity guilty of criminal charges who has not been declared 
guilty by the courts or against whom at least some testimony has been 
presented. Re Packard (Mo.) 189. 

8. All contracts for service between public utilities and their consumers 
are subject to the authority vested in the Board to regulate rates and service 
and approval of the Board in each specific case would not prevent an issu- 
ance of an order affecting the contract, if in the future its terms appeared 
to be against the interest of the public. Re Dupont De Nemours & Co. (N. 
J.) 79. 

9. The Board is not required by law to approve of proposed contracts 
or any terms thereof, the subject matter of which may at some future time 
require consideration upon the happening of any circumstances within the 
Board’s jurisdiction, which cannot, however, be presently anticipated and 
may in fact never arise. Re Dupont De Nemours & Co. (N. J.) 79. 

10. For contracts to be subject to the jurisdiction of the Commission it 
P.U.R.1928C. 
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COMMISSIONS—continued. 

is necessary for at least one party to each of such contracts to be a public 
utility as defined by the Public Utility Act. Re Dupont De Nemours & Co. 
(N. J.) 79. 

11. A contract by which an electric utility is required to construct an 
additional line of poles to serve an industrial consumer which in turn is 
bound to take service for a number of years, at a compensation sufficient 
to amortize the capital expenditure, falls within the class of contracts for 
special service between public utilities and certain consumers that do not 
require the approval of the Board. Re Dupont De Nemours & Co. (N. J.) 
79. 

12. The Commission has no jurisdiction over the action of a street rail- 
way’s directors in reinstating an outstanding obligation of the company 
which had been temporarily cancelled and in awarding back interest. Re 
Madison R. Co. (Wis.) 842. 


COMMON BATTERY TELEPHONE SERVICE. 
Substitution of common battery for magneto service, see SERVICE, 54. 


COMMUNITY CHEST. 
Community chest donations as stockholders’ expense rather than oper- 
ating expense, see RETURN, 7. 


COMMUTATION SERVICE. 
Apportionment of items between commuter and noncommuter business 
of a railroad, see APPORTIONMENT, 2-11. 
Ticket selling and baggage handling as not distinctive characteristics of 
commutation service, see Rates, 51. 


COMPARISON. 
Comparisons of rates as test for reasonableness thereof, see RaTEs, 
16-19. 
Checking appraisal of value and purchase price by comparison with 
data in Commission files, see VALUATION, 13. 


COMPETITION. 
See Monopoly AND COMPETITION. 


COMPLAINTS. 
See also PLEADINGS. 
Amendment of complaint without hearing, see Procepure, 1. 
Lack of authority to dismiss service complaint because of absence of 
damage to complainant, see SERVICE, 4. 
Tendency of subscribers to complain against new equipment as not af- 
fecting maintenance cost of such apparatus, see SERVICE, 52. 


CONCLUSIVENESS OF FINDINGS. 
Conclusiveness of findings on appeal, see APPEAL AND REVIEW. 
P.U.R.1928C. 
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CONDITIONS. 
Limitations and conditions in certificate, see CERTIFICATES OF CONVEN- 
IENCE AND NECESSITY, 45. 


CONFISCATICN. 
Deprivation of property without due process, see CONSTITUTIONAL Law, 
8-16. 


Injunction against confiscatory rates, see INJUNCTION. 


CONSENT. 
Jurisdiction of subject matter of litigation as not to be conferred upon 
Commission by consent, see COMMISSIONS, 6. 


CONSOLIDATED PACKAGE. 
Mere grouping of packages in motor trailer as not constituting con- 
solidated package, see RATES, 34. 
Consolidated package rates as requiring distinct classification from 


class tariff, see RATES, 35. 


CONSOLIDATION, MERGER, AND SALE. 

Accounting for excess purchase price, see ACCOUNTING, 1. 

Transfer or sale of certificate, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY, 48, 49. 

Sale of plant to municipality, see MUNICIPAL PLaNts, 1-4. 

Failure of company to place in effect authorized toll rates as indicating 
inadvisability of charges from standpoint of public policy pending 
proposed consolidation, see RATEs, 63. 

Ascertainment of value for municipal acquisition, see VALUATION, 11, 
12. 

Ascertainment of value for consolidation or sale, see VALUATION, 13. 

Amount that purchaser may have agreed to pay for property as not 
proper value for purpose of issuing securities for refinancing, see 
VALUATION, 16. 

Deduction for accrued depreciation in determining value for municipal 
acquisition, see VALUATION, 24. 


Discussion of the relative advantages of local management as compared 
with nonresident management incident to consolidation, p. 299. 

1. If it is necessary to pay more for public utility property or the stock 
of several companies to be purchased by a public utility company than the 
capitalization approved ‘by the Commission, the difference must be paid by 
some one other than the public utility company. Re California Water Serv- 
ice Co. (Cal.) 516. 

2. A company seeking authority to acquire publie utility properties, 
and to issue securities therefor, must acquire the properties free and clear 
of all encumbrances. Re California Water Service Co. (Cal.) 516. 

3. A purported purchase of domestic telephone property by a domestic 
company controlied through the holding of over 50 per cent of its stock 
by a foreign company and apparently incoyporated to meet in form only 
P.U.R.1928C. 
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CONSOLIDATION, MERGER, AND SALE—continued. 

the requirements of a law (Shively-Spencer Public Utility Act, § 99) pro- 
viding that no interest in domestic utilities should be granted or trans- 
ferred except to domestic corporations or citizens, is an evasion and, there- 
fore, a violation of such section. Re Associated Teleph. Co. (Ind.) 293. 

4. Considerations guiding the Commission in approval of sale of utility 
property are the legal right of the purchaser to acquire the property and 
the effect of the consolidation or sale upon public interest with respect to 
rates or service, including the petitioner’s capacity to serve its present ter- 
ritory, meet its obligations, and arrange for efficient management. Re Buck- 
field Water, Power & Electric Light Co. (Me.) 306. 

5. It is not necessary in the approval of a petition for the sale of 
utility property to determine in any way what portion of the property, if 
any, may be capitalized or will be recognized as a basis for rate-making 
purposes where the petitioner presents neither the issue of securities nor 
the fixing of rates. Re Buckfield Water, Power & Electric Light Co. (Me.) 
306. 

6. It is not within the province of the Commission to insist that the 
public should be benefited as a condition to change of ownership, but their 
duty is to see that no such change shall be made as would work to the 
public detriment. Electric Pub. Utilities Co. v. West (Md. Ct. App.) 3. 

7. Three elements defining in a general and substantial way the extent 
of public interest in the transfer of control of one utility to another are the 
service rendered and the prices charged therefor to the consuming public 
and the validity and stability of the securities issued to the investing public. 
Electric Pub. Utilities Co. v. West (Md. Ct. App.) 3. 

8. The Commission in passing upon a coalition of utility properties 
stands in the place neither of the owner of the properties nor the legislature 
but is a board of public officers whose powers are to be found in the statute 
and are not to be implied or assumed. Electric Pub. Utilities Co. v. West 
(Md. Ct. App.) 3. 

9. A sale of telephone property between utilities at what appeared to 
be an excessive purchase price was permitted, and securities allowed as 
prayed for, with the express provision that pending a final and complete 
valuation by the Commission of such property such purchase prices should 
not be capitalized, nor be made the basis of rates charged or securities sold 
to the public. Re Missouri Standard Teleph. Co. (Mo.) 695. 

10. Excessive prices in the sales between utility operators cannot and 
will not be permitted to be used against the public in the fixing of rates for 
service, or in the sale of securities to the public. Re Missouri Standard 
Teleph. Co. (Mo.) 695. 

11. The Commission is not empowered to substitute its judgment of 
values for the judgment of parties competent to contract in a matter in- 
volving the purchase and sale of utility property, and cannot be expected to 
protect them from what may prove to be an unwise investment. Re Missouri 
Standard Teleph. Co. (Mo.) 695. 

12. The consolidation of adjoining water systems, with the resulting 
economies of operation and betterment of service from interexchange of sup- 
ply, should be approved when a study of the fixed charges and dividends 
P.U.R.1928C. 
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CONSOLIDATION, MERGER, AND SALE—continued. 

required under the new financial structure indicates that the requirements 
are well within the gross income available and the books of the new cor- 
poration are to be set up in such a manner that there will be no interference 
with municipal acquisition of the respective systems. Re Hyde Park Gas 
Co. (Pa.) 467. 


CONSTITUTIONAL LAW. 


I. In general, 1—7. 
II, Due process, 8-16. 


I. In general, 
Questions reserved from iower court as returnable thereto without answer 
where specific constitutional provision claimed to be violated is not 
pointed out, see APPEAL AND REVIEW, 13. 


Statement that a stipulation of a water utility that it will not include cer- 
tain property in its rate base and will absorb operating deficiencies in 
its profit must yield to the right of the state to regulate rates under 
its police power so as to give a fair return on all properties used in the 
public service, p. 513. 

1. A statute purporting to confer any arbitrary, unreasonable, or un- 
regulated discretion on the Commission is unconstitutional, since it would 
be a delegation to an administrative body of legislative power without any 
standard or rule by which that power should be exercised. Electric Pub. 
Utilities Co. v. West (Md. Ct. App.) 3. 

2. A certificate of convenience and necessity issued under the provisions 
of § 5497, W. C. S. 1920, constitutes a grant or license of the right to trans- 
port persons in motor vehicles over the designated route but does not re- 
strict the regulatory police power of the state over common carriers, to 
which all contract and property rights are subject if reasonably exercised. 
Salt Creek Transp. Co. v. Public Service Commission (Wyo. Sup. Ct.) 348. 

3. An act (Session Laws, 1927, Chap. 98) purporting to regulate 
the transportation of common and private carriers is not unconstitu- 
tional as to the former class notwithstanding that it has been declared 
unconstitutional as to the latter class, in view of a saving clause (§ 12) 
expressly reserving the unconstitutionality of any part of the statute from 
affecting any other part. Salt Creek Transp. Co. v. Public Service Commis- 
sion (Wyo. Sup. Ct.) 348. 

4. A common carrier plainly within the provisions of an act (Session 
Laws, 1927, Chap. 98) purporting to regulate transportation by common and 
private carriers is in no position to urge the unconstitutionality of the stat- 
ute as to private constitutionality of the statute as to private carriers where 
such question does not arise upon the record. Salt Creek Transp. Co. v. 
Publie Service Commission (Wyo. Sup. Ct.) 348. 

5. A showing of unconstitutionality must be made out by the party 
seeking to avoid a statute as applying to it personally and a showing of 
unconstitutionality as affecting other persons or parties is not sufficient for 
P.U.R.1928C. 
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CONSTITUTIONAL LAW—continued. 
that purpose. Salt Creek Transp. Co. v. Public Service Commission (Wyo. 
Sup. Ct.) 348. 

6. Constitutional questions should not be answered unless they are 
fully presented before the court. Salt Creek Transp. Co. v. Publie Service 
Commission (Wyo. Sup. Ct.) 348. 

7. A statute will not be declared void unless its invalidity is distinctly 
pointed out and clearly shown; and where it is alleged that a statute is un- 
constitutional, the specific constitutional provision violated must be pointed 
out. Salt Creek Transp. Co. v. Public Service Commission (Wyo. Sup. 
Ct.) 348. 

II. Due process. 


Cancellation of certificate as not depriving holder of vested rights, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 52. 

Rights of stockholders as not jeopardized by denial of petition that pre- 
ferred securities should be extended to common shareholders in propor- 
tion to their holding, see Security IssuEs, 7. 


8. An order forbidding the use of an electric line which has been con- 
structed without legal authority does not take property without due process 
of law. Public Service Co. v. Loveland (Colo.) 47. 

9. A Commission order which has so clearly undervalued or failed to 
value a water right in a rate-making proceeding as to amount to a confisca- 
tion of property, violates the guaranty of due process by the Federal (§ 1, 
14th Amendment) and State (Art. 1, §§ 13, 14) Constitutions. Capital 
Water Co. v. Public Utilities Commission (Idaho Sup. Ct.) 473. 

10. The 5th Amendment of the United States Constitution providing that 
private property shall not be taken for the use of the public without just 
compensation is a restriction solely upon the powers of the Federal Govern- 
ment and consequently not a limitation upon the state. Capital Water Co. 
v. Public Utilties Commission (Idaho Sup. Ct.) 473. 

11. A Commission order requiring a telephone company to allow an ad- 
ditional switchboard connection for the improvement of toll service is the 
valid exercise of police power over the regulation of property already dedi- 
cated to public use and is not a taking of private property for public use 
without first tendering compensation in violation of the constitutional re- 
striction on the exercise of eminent domain. McCardle v. Akron Teleph. Co. 
(Ind. App. Ct.) 649. 

12. An order of the Commission refusing to renew the right of an elec- 
tric company to light certain parts of a borough is not taking of property 
without due process in view of the fact that a company undertaking to fur- 
nish such service under contract must necessarily take into consideration 
the cost of equipment and the inevitable termination of the contract as well 
as the fact that no company has the right in perpetuity to furnish electric 
lights for the borough. Eastern New Jersey Power Co. v. Public Utility 
Comrs. (N. J. Sup. Ct.) 13. 

13. The fixing by a Commission of new rates in place of rates fixed by 
franchise under statutory authority is not a mere substitution of new fran- 
chise rates, but results in the abrogation of the franchise rates so that rates 
P.U.R.1928C. 
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CONSTITUTIONAL LAW—continued. 
thereafter established are subject to attack on the ground of confiscation. 
Denney v. Pacific Teleph. & Teleg. Co. (U. S. Sup. Ct.) 408. 

14. An ordinance declaring part of a railroad station driveway to be a 
public hack stand is not a valid exercise of the policy power in that it is a 
taking of private property for public use without just compensation con- 
travening the due process clause of the 14th Amendment. Delaware, L. & 
W. R. Co. v. Morristown (U. S. Sup. Ct.) 414. 

15. The police power may be exerted to effect a purpose in the public 
interest that requires the taking of private property, but regardless of the 
purpose or the means employed to accomplish it, the owner is entitled to 
compensation for what is taken from him. Delaware, L. & W. R. Co. v. 
Morristown (U.S. Sup. Ct.) 414. 

16. A railroad is private property in every legal sense as against those 
not using it for the purpose of transportation. Delaware, L. & W. R. Co. 
v. Morristown (U. S. Sup. Ct.) 414. 


CONSTRUCTION. 
Construction work generally, see EQUIPMENT AND CONSTRUCTION. 
Factors to be considered in judicial construction of statutes, see STat- 
UTES, 1. 


CONSTRUCTION COMPANY. 
Payments to construction company created by water utility members 
as’an item in valuation, see VALUATION, 26. 


CONSUMER OWNED EQUIPMENT. 

Rate to consumer owning and maintaining transmission line as requir- 
ing consideration of value to utility of portions used in the serv- 
ice of other consumers, see RATES, 46. 

Fixed expense properly chargeable to consumer owning transmission 
line which is used in service of other customers, see RATEs, 48. 

Lack of authority to authorize utility to assume ownership of privately 
owned equipment, see SERVICE, 7. 

Necessity for Commission approval of discontinuance of service, see 
SERVICE, 35. 


CONTINGENCIES. 
Rates producing more than needed return to establish contingency re- 
serve where property was subject to annual hazard, see RETURN, 27. 


CONTRACTS. 

Certificate of convenience and necessity as not a contract, see CERTIFI- 
CATES OF CONVENIENCE AND NECESSITY, 52. 

Lack of power of city commissioners or Commission without vote of 
electors to change contract between city and street railway, see 
Commissions, 5. 

P.U.R.1928C. 
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CONTRACTS—continued. 

Contracts for service between public utilities and their consumers as 
subject to authority of Board to regulate rates and service, see 
COMMISSIONS, 8. 

Board as not required by law to approve proposed contracts or terms 
thereof when the subject matter may require consideration upon 
happening of contingency, see COMMISSIONS, 9. 

Necessity of at least one party to contract being a public utility to give 
Commission jurisdiction, see Commissions, 10. 

Contract by which electric utility is to construct poles for industrial 
consumer at compensation sufficient to amortize capital, see Com- 
MISSIONS, 11. 

Commission as not to substitute its judgment of values for judgment of 
parties competent to contract in matter involving purchase and sale 
of utility property, see CONSOLIDATION, MERGER, AND SALE, 11. 

Fixing by Commission of new rates in place of rates fixed by franchise 
under statutory authority as not mere substitution of new fran- 
chise rates but resulting in abrogation of franchise rates so that 
rates thereafter established are subject to attack on ground of con- 
fiscation, see CONSTITUTIONAL Law, 13. 

Railroad as having no duty to afford to all taxicab men the use of its 
lands because it has granted special privileges by contract to a 
certain individual, see DISCRIMINATION, 12. 

Approval of modification of a proposed increase of telephone rates stipu- 
lated between the utility, a city, and a civic organization in order 
to save expense of rate procedure, see RaATEs, 1. 

Commission under statute conferring authority to regulate rates fixed 
by contract as having power to modify rate contracts between utili- 
ties and towns discriminatory against other towns, see RaTEs, 3. 

Power to fix rates inconsistent with terms of contract although not 
setting aside the latter, see RaTEs, 5. 

Utilitites maintaining exchange for special consumers as entitled to 
adequate rates upon expiration of contract where standard rates 
would not be compensatory, see Rates, 9. 

Industry as not entitled to compensation from another shipper for use 
of spur tracks owned by railroads. where contract reserves use to 
other shippers, see RATES, 50. 

Right to disregard private contracts attempting to restrict powers and 
duties of utility or of the Commission, see SERVICE, 6. 

Agreement between property buyers and real estate company intercor- 
porately related with water utility placing restriction on service 
of latter as not binding upon utility or patron, see SERVICE, 9. 

Telephone company rendering special service for particular industrial 
group as not relieved from duty to serve upon expiration of con- 
tract, see SERVICE, 15. 

Service obligation of utilities as not affected by collateral contracts for 
rendering part of service, see SERVICE, 16. 

P.U.R.1928C. 
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CONTRACTS—continued. 

Offer to defray operating and construction loss as not proper evidence 
for utility seeking certificate for unprofitable service extension, 
see SERVICE, 21. 

Agreement by consumers to permit discontinuance of gas service at 
will as held not to influence service extension where executed one 
year after such extension, see SERVICE, 32. 

Contracts between telephone utilities for physical connection, see SERV- 
IcE, 49, 53, 55. 


CONVENIENCE. 
See CERTIEICATES OF CONVENIENCE AND NECESSITY, 


CONVENIENCE OUTLETS. 

Consumers who have purchased electric ranges upon representation by 
utilities that they could attach all appliances to a “convenience 
outlet” and obtain preferential rates as parties to a discriminatory 
practice, see DISCRIMINATION, 8. 


COOKING. 

Solution for discrimination resulting from misuse of cooking rate by 
housewives through convenience outlets in cooking ranges permit- 
ting them to do laundry at rate lower than power rate for regular 
laundries, see DISCRIMINATION, 7. 

Consumers who have purchased electric ranges upon representation by 
utilities that they could attach all appliances to a “convenience 
outlet” and obtain preferential rates as parties to a discriminatory 
practice, see DISCRIMINATION, 8. 

Practice of permitting electric appliances to be attached to electric 
stoves at cooking rates as discriminatory, see DiscRIMINATION, 9. 

Low cooking rate as generally advisable in view of competition with 
other fuels, see RATES, 42. 

Electricity for cooking as by-product in view of off-peak character of 
service, see RATES, 44. 

No cooking rate on off-peak load as justified where appliances would 
not otherwise be used, see Rates, 45. 


COSTS AND EXPENSES. 

Apportionment of items between commuter and noncommuter business 
of a railroad, see APPORTIONMENT, 2-11. 

Provision of statute excluding imposition of tax on interstate com- 
merce as not preventing privilege tax levied on telegraph operation 
from being charged against handling expense of interstate and in- 
trastate messages in proper proportion, see APPORTIONMENT, 12. 

Apportionment of expenses between interstate and intrastate business 
of a telegraph company, see APPORTIONMENT, 13, 14. 


COUNTY. 
Local consent as an incident of securing certificate of convenience and 
necessity, see CERTIFICATES OF CONVENIENCE AND NECESsiTy, 11-14. 
P.U.R.1928C. 
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COURTS. 
Review of Commission orders, see APPFAL AND REVIEW. 
Rates established by utility as result of court order suspending rates 
fixed by public authority as subject to be enjoined by same court 
where manifestly excessive, see RATES, 7. 


1. The filing of a bill of complaint in a suit in equity in the United 
States Court before a complaint is served in an action commenced in the 
supreme court of the state of New York results in Federal jurisdiction at- 
taching before the commencement of the suit in the state court. Inter- 
borough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 428. 

2. It is the right and the duty of a United States Court to take and 
hold exclusive control of litigation as against a state court as long as the 
questions involved are those which would lawfully bring the case within 
the jurisdiction of the Federal Court, and notwithstanding that an action 
has been commenced in the state court the same day and shortly after the 
filing of the Federal bill. Interborough Rapid Transit Co. v. Gilchrist (U. 
S. Dist. Ct.) 428. 

3. Forbearance to take jurisdiction between state and Federal Courts 
is granted on the principle of right and of law and, therefore, of necessity, 
leaving nothing to discretion or convenience, as compared with courts of co- 
ordinate jurisdiction of the same system where it is granted on the prin- 
ciple of comity alone. Interborough Rapid Transit Co. v. Gilchrist (U. 8. 
Dist. Ct.) 428. 

4. A bill in equity alleging that the plaintiff is being deprived of prop- 
erty without due process of law by the acts of a state legislature and orders 
pursuant thereto and alleging facts which might sustain that contention 
confers jurisdiction upon the Federal Courts. Interborough Rapid Transit 
Co, v. Gilchrist (U. S. Dist. Ct.) 428. 

5. Failure to allege facts sufficient to constitute a cause of action under 
a Federal statute is not a jurisdictional defect, since the sufficiency of the 
facts can be tested by a motion to dismiss and the court in its discretion 
may permit the plaintiff to amend. Interborough Rapid Transit Co. v. Gil- 
christ (U. S. Dist. Ct.) 428. 


CREDIT. 
Rate of return as not allowed for dividends in order to maintain cor- 
porate credit, see RETURN, 23, 24. 


CRIME. 

Certificate as not to be refused because applicant has been indicted for 
transporting liquor and there are some allegations of reckless 
driving where guilt has not been established by court, see CEeRTIF- 
ICATES OF CONVENIENCE AND NECESSITY, 24. 


CRIMINAL LAW. 
Lack of Commission power to fine applicant for certificate when he is 
guilty of criminal charges, see CoMMISSIONsS, 7. 
P.U.R.1928C. 
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CROSSINGS. 

1. ‘ihe jurisdiction and power of the Commission over crossings is 
limited by law (General Statutes, §$ 3707-3708) to the determination of 
whether the highway shall cross under or over the railroad, and in case of 
an overhead structure to the length, width, material, and plan, as well as 
the height and necessity for such construction. Re State Highway Comrs. 
(Conn.) 250. 

2. The Commission has no jurisdiction to lay out a new highway where 
no existing highway across the railroad tracks is changed, and it has no 
power to change the location made by the state highway commissioner. Re 


State Highway Comrs. (Conn.) 250. 


DAMAGE. 
Lack of authority to dismiss service complaint because of absence of 
damage to complainant, see SERVICE, 4. 


DAMS. 
Construction of dam for producing hydroelectric power, see WATER 


Power, 1, 2. 


DEATH. 
Succession of rights upon death of applicant for certificate, see CEr- 


TIFICATES OF CONVENIENCE AND NECESSITY, 1. 


DEDICATION. 

Evidence that natural gas well operated by two individuals served only 
the properties of the operators, their bona fide tenants, a city hall, 
and post office, as not sufficient to warrant finding that such prop- 
erty had been dedicated to public use, see Purntic Urimiries, 1. 


DEED OF TRUST. 
For deeds of trust generally, see Security IssvEs. 


DEFICITS. 

Calculation by Commission of total deficit reasonably supported by evi- 
dence and computed by competent experts as not disturbed on 
appeal when based on valuation fixed by Federal Court, see Ap- 
PEAL AND REVIEW, 8. 

Utility as not entitled to compensation for deficit occasioned by sched- 
ule of rates for period previous to effective date of schedule, see 


RETURN, 13. 


DEFINITIONS. 
Definition of convenience, see CERTIFICATES OF CONVENIENCE AND NE- 
CESSITY, 305. 
Definition of necessity, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 35. 
Definition of depreciation, see DEPRECIATION, 13. 


P.U.R.1928C. 
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DELEGATION OF POWERS. 
Statute purporting to confer arbitrary, unreasonable, or unregulated 
discretion on Commission as unconstitutional, see CONSTITUTIONAL 
Law, l. 


DELINQUENT BILLS. 
Delinquent bills as a factor in allowing for working capital, see VaL- 
UATION, 42. 


DEMAND. 
Difference in rates for various classifications in service as not discrimi- 
natory if proper consideration is given to demand and load factors, 
see DISCRIMINATION, 6. 


DEMAND CHARGE. 
Discrimination in favor of seasonal consumers as reflected in the ab- 
sence of service or demand charge, see RATES, 33. 
Room rate as recognizing demand without penalizing the installation 
of additional outlets, see Rates, 40. 
Room rate as permitting differentiation between small and large do- 
mestic consumers on equitable basis, see RaTEs, 41. 


DEPOSIT CHARGE. 
Unwarranted deposit charge not in conformity with utility rules as 
required to be refunded, either in cash or service, see REPARATION, 2. 


DEPRECIATION. 


I. In general, 1—14, 
II. Determination of accrued depreciation, 15-17. 
III. Specific allowances for annual depreciation, 18-23. 


I. In general, 
Amount for extraordinary depreciation to take care of general reconstruc- 
tions as required to be amortized, see RETURN, 8. 
Substitution of bus for traction service refused when needed repairs were 
the result of deferred maintenance adequately provided for by depre- 
ciation reserve, see SERVICE, 37. 


1. The depreciation rate of an instrument which has gone through the 
development period and has been perfected before being placed on the mar- 
ket is unlikely to be higher because of the probability of being superseded 
within a short period by improved equipment. Re Southwestern Bell Teleph. 
Co. (Ill.) 283. 

2. A large depreciation reserve should not be allowed to be built up to 
provide for contingencies that may never occur, since the public cannot be 
expected to take all the risks of a utility business. Re United R. & Electric 
Co. (Md.) 604. 

3. Street car riders of today ought not to be made to provide for re- 
P.U.R.1928C. 
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DEPRECIATION—continued. 

mote contingencies, involving unusual amounts, which, if they do occur, can 
at least be shared by the car riders of a future day. Re United R. & Elec- 
tric Co. (Md.) 604. 

4. An allowance for depreciation was made in an endeavor to provide 
a fund out of which retirements could be met as they occurred, as well as to 
create a reserve out of which ordinary obsolescence could be cared for. Re 
United R. & Electric Co. (Md.) 604. 

5. A street railway company found to be in approximately 85 per cent 
condition was not allowed a depreciation rate as for 100 per cent condition. 
Re United R. & Electric Co. (Md.) 604. 

6. There is no obligation, legal or moral, upon street car riders of today 
to pay for property involved in the several cycles of obsolescence of the street 
car business, especially where in the process money was wasted and spent 
injudiciously in building parallel lines, and where there was a duplication 
of facilities all over the city. Re United R. & Electric Co. (Md.) 604. 

7. The right of a utility to a return of 100 per cent of the property 
used and consumed in the public service varies with circumstances, which 
include the conditions under which the property was created and developed. 
te United R. & Electric Co. (Md.) 604. 

8. The “sinking-fund” method of computing depreciation allowance 
should not be used unless the utility receives a fair return upon the full 
value of its property without a deduction for accrued depreciation. Re 
Capital City Water Co. (Mo.) 436. 

9. The cost of designing, the cost of insurance during construction, and 
other overhead costs, which are lost when items of physical property are 
worn out or removed, made necessary an allowance for depreciation of con- 
struction overheads. Re Capital City Water Co. (Mo.) 436. 

10. Depreciation should be figured on the investment as the time of con- 
struction where such charges are set up on a percentage basis. Re Platte 
Valley Teleph. Corp. (Neb.) 193. 

11. Depreciation should be considered on the basis that the property 
will continue to function indefinitely and not from a standpoint of eventual 
elimination of the entire capital investment. Winnemucca v. Western States 
Utilities Co. (Nev.) 73. 

12. “Deferred maintenance” is a failure to keep property as a whole in 
proper condition for efficient operation and is not synonymous with “depre- 
ciation,” which is the gradual and invisible effect of age on the life of the 
parts, diminishing the value without seriously affecting the present use. 
Re Long Island R. Co. (N. Y. T. C.) 748. 

13. Depreciatiton is not that which has been overcome by repairs and 
replacements, but is the actual existing depreciation in the plant as com- 
pared with a new one. Re Long Island R. Co. (N. Y. T. C.) 748. 

14. A rate of depreciation greater than that usually allowed on a sewer- 
age system should be permitted where an existing plant is subject to con- 
stant overloading and will have to be discontinued and substituted by a new 
plant within a short time. Ewing v. Pennsylvania Chautauqua (Pa.) 377. 
P.U.R.1928C, 
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DEPRECIATION—continued. 


II. Determination of accrued depreciation, 
Deduction of accrued depreciation, see VALUATION, 19-24. 


15. Estimates for accrued depreciation should represent a sum which 
should be in a reserve to provide for the replacement of such items of 
equipment as are not ordinarily made through current maintenance as a 
part of the operating expense. Winnemucca v. Western States Utilities Co. 
(Nev.) 73. 

16. An estimate of accrued depreciation of a gas utility based upon 
theory and upon life tables was held to be too high in view of decisions indi- 
cating that depreciation is best ascertained where it is determined by con- 
sideration of lives and ages of property as modified by an inspection. Key- 
port v. County Gas Co. (N. J.) 325. 

17. A more careful and intimate examination of the property units is 
required in order to ascertain the concealed effects of age and wear than 
such depreciation as may be visible to the naked eye of an expert perambu- 
lating the property. Re Long Island R. Co. (N. Y. T. C.) 748. 


Ill. Specific allowances for annual depreciation. 

18. An allowance about equal to 1} per cent of the original cost of de- 
preciable property used and_useful of a water utility was made for annual 
depreciation, the fact being considered that the fund so set aside would earn 
interest. Re Pekin Water Works Co. (Ill.) 266. 

19. An annual allowance for depreciation of 5 per cent of gross revenues 
was permitted in the case of a street railway company in view of particular 
circumstances, notwithstanding the admitted fact that it was more logical 
to base the allowance on the cost of depreciable property. Re United R. & 
Electric Co. (Md.) 604. 

20. Annual depreciation was based upon 1.5 per cent of the original 
cost of depreciable property of a water utility. Re Capital City Water Co. 
(Mo.) 436. 

21. An annual allowance of 9 per cent of the original cost of telephone 
property was permitted where the experience of telephone companies in 
the territory indicated that from 8 to 10 per cent was usually sufficient for 
such charge. Re Platte Valley Teleph. Corp. (Neb.) 193. 

22. An annual depreciation charge equivalent to 5 per cent of the de- 
preciable property value was believed reasonable and necessary for the full 
maintenance of telephone property for the rendition of efficient service. Re 
Portsmouth Home Teleph. Co. (Ohio) 333. 

23. Amortization and depreciation was computed at 74 per cent based 
upon the physical property of a natural gas company used in transmission 
and distribution. Re American Indian Oil & Gas Co. (Okla.) 815. 


DESIGNING. 

Cost of designing and other overheads which are lost when items of 
physical property are worn out or removed as making necessary an 
allowance for depreciation of construction overheads, see DEpREcIA- 
TION, 9. 

P.U.R.1928C. 57 








898 INDEX. 


DEVELOPMENT COST. 
Factors considered in determining going value, see VALUATION, 44-54. 


DIRECT CURRENT. 
Complaint against direct current from trolley line as unjustified in 
operation of elevator installed before perfection of alternating cur- 


rent appliance, see SERVICE, 39. 


DIRECTORS. 
Lack of Commission jurisdiction over action of street railway’s direc- 
tors in reinstating outstanding obligation of company, which has 
been temporarily cancelled, see COMMISSIONS, 12. 


DISCRIMINATION. 

Commission under statute conferring authority to regulate rates fixed 
by contract as having power to modify rate contracts between utili- 
ties and towns discriminatory against other towns, see RaTEs, 3. 

Room rate as permitting differentiation between small and large do- 
mestiec consumers on equitable basis, see Rates, 41. 

Charges to municipality for hydrant service as proper and sufficient 
amount to lighten the burden for small domestic consumers, see 
RATES, 74. 


1. Proportional rates of a motor carrier are permitted to be lower than 
the aggregate of corresponding local rates on the theory that a longer haul 
is entitled to’a relatively lower rate per mile than a shorter haul, and the 
fact that such rates are in many cases established for the purpose of meeting 
competition does not of itself make them illegal. Motor Service Express 
v. Baker (Cal.) 531. 

2. The fact that the rates of an electric company are not the same in 
all of the different communities served by it over transmission lines does 
not necessarily indicate discrimination between localities. Aledo v. Illinois 
Northern Utilities Co, (Ill.) 67. 

3. A general rule under which the first fare zone for street railways 
is limited to the city boundary should not apply to sections where the appli- 
cation would result in a discrimination to persons living in that territory 
as compared with rates to other sections of the city. Re United R. & Elec- 
tric Co. (Md.) 604. 

4. A carrier which claims that its total return is inadequate cannot be 
permitted to remedy the situation merely by increasing a particular rate to 
the point where the total return will be adequate, since the deficiency may 
be due to the inadequacy of other rates. Re Long Island R. Co. (N. Y. T. 
C.) 748. 

5. To justify an increase of a particular rate in order to render a re- 
turn adequate it must be shown that the return is reasonable for that par- 
ticular class of traffic and, therefore, requires an allocation of the revenue 
and expenses properly attributable to that particular class. Re Long Island 
R. Co. (N. Y. T. C.) 748. 

6. A difference in rates for various classifications in service does not 
P.U.R.1928C. 
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DISCRIMINATION—continued. 

result in discrimination if proper consideration is given to demand and load 
factors in fixing schedules. Devils Lake Steam Laundry v. Otter Tail Power 
Co. (N. D.) 83. 

7. The adoption of a cooking rate and a cooking and appliance rate, 
the application of these rates depending on whether a convenience outlet is 
attached to the stove, and a combination light and cooking rate, was believed 
to be a solution of discrimination resulting from a misuse of a so-called 
cooking rate by housewives through convenience outlets in cooking ranges 
permitting them to do their laundry at a much lower power rate than 
regular laundries were allowed. Devils Lake Steam Laundry v. Otter Tail 
Power Co. (N. D.) 83. 

8. Consumers who have purchased and operate electric ranges upon rep- 
resentation by utilities that they could attach all appliances to a “con- 
venience outlet” and obtain preferential rates have been made parties to a 
discriminatory practice. Devils Lake Steam Laundry v. Otter Tail Power 
Co. (N. D.) 83. 

9. The practice of permitting electric appliances to be attached to elec- 
trie stoves at cooking rates results in a discrimination and should be dis- 
continued. Devils Lake Steam Laundry v. Otter Tail Power Co. (N. D.) 83. 

10. A territory served by a gas utility was held to be discriminated 
against under proposed rates which were wholly out of relation to rates and 
prices for the same service in other communities of the state, none of which 
were dissimiliar except as they might be more or less advantageously situ- 
ated with respect to the place of production and where it was a matter of 
common knowledge that communities more remote and less favorably situ- 
ated enjoyed substantially less rates. Re West Ohio Gas Co. (Ohio) 385. 

11. The fact that there was existing motor service between certain cities 
and a point proposed as a terminus of a route for motor carriage operation 
from another city did not serve to prove a discrimination in service to ship- 
pers from the latter city upon a refusal of the certificate of convenience and 
necessity for such route where few shipments were made by an existing mo- 
tor line to the point in question and where existing boat service was cheaper. 
Re Olympia-Tacoma Auto Freight Co. (Wash.) 113. 

12. A railroad has no duty to accord to all taxicab men the use of its 
lands simply because it has granted such special privileges by contract to a 
certain individual. Delaware, L. & W. R. Co. v. Morristown (U. S. Sup. 
Ct.) 414. 


DISPUTES. 
Dispute between subscribers on same telephone line as not justifying 
one of the parties in taking service from another company not au- 
thorized to extend service, see MONOPOLY AND COMPETITION, 12. 


DIVIDENDS. 
For earnings of utiltites generally, see RETURN. 
Utility as having discretion either to pay out earnings in dividends or 
return them in surplus account, see RETURN, 1. 
Rate of return as not allowed for dividends in order to maintain cor- 
porate credit, see Rerurn, 23, 24. 
P.U.R.1928C. 
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DONATED PROPERTY. 
Valuation of, see VALUATION, 34. 


DONATIONS. 
Charitable donation as not operating expense, see RETURN, 7. 


DRIVEWAY. 
Ordinance declaring part of railroad station driveway to be public hack 
stand as not a valid exercise of police power, see CONSTITUTIONAL 
Law, 14. 
Use of station driveway for public hack stand, see Rar~roaps, 2-4. 


DUE PROCESS. 
Due process of law generally, see CONSTITUTIONAL Law, 8-16. 


DUES. 
Dues for clubs and organizations as stockholders’ rather than operating 
expense, see RETURN, 10. 
Dues for membership in public utility association as proper operating 
expense, see RETURN, 11. 


DUTIES. 
Of Commissions with respect to certificates of convenience and neces 
ity, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 3, 4. 
Jurisdiction, powers, and duties of Commissions, see COMMISSIONS. 
Jurisdiction, powers, and duties of Commissions over valuation, see 
VALUATION, 1. 


DUTY TO SERVE. 
See SERVICE, 9-16. 


EASEMENTS. 
Valuation of land over and under subway elevated railroad, see VaAL- 
UATION, 55. 


ELECTORS. 
Lack of power of city commissioners or Commission without vote of 
electors to change contract between city and street railway, see 
CoMMISSIONS, 5. 


ELECTRICITY. 
See also WATER PoweERr. 
Electric rates in general, see RATES, 39-48. 
Electric service generally, see SERVICE, 39-44. 
Apportionment in the case of electric utilities, see APPORTIONMENT, 1. 
Absence of necessity for certificate for construction of new electrical 
extension into contiguous territory not served, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 7. 
P.U.R.1928C. 
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ELECTRICITY—continued. 

Lack of Commission power to approve action of board of selectmen in 
attempt to amend grant of location for transmission lines, see 
CoMMISSIONS, 4. 

Contracts for service between public utilities and their consumers as 
subject to authority of Board to regulate rates and service, see 
ComMIssIons, 8. 

Contract by which electric utility is to construct poles for industrial 
consumer at compensation sufficient to amortize capital, see Com- 
MIssIons, 11. 

Order forbidding use of electric line which has been construed illegally 
as not taking property without due process, see CONSTITUTIONAL 
Law, 8. 

Commission order refusing to renew right of electric company to light 
parts of borough as not confiscatory, see CONSTITUTIONAL Law, 12. 

Discrimination between localities, see DISCRIMINATION, 2. 

Difference in rates for various classifications in service as not discrimi- 
natory if proper consideration is given to demand and load factors, 
see DISCRIMINATION, 6. 

Solution for discrimination resulting from misuse of cooking rate by 
housewives through convenience outlets in cooking ranges permit- 
ting them to do laundry at rate lower than power rate for regular 
laundries, see DISCRIMINATION, 7. 

Commission order attempting to control duplication of electric facili- 
ties in borough as within jurisdiction of Commission notwithstand- 
ing that it may involve question of which utility should obtain pre- 
rogative of street lighting in particular borough without consent 
of municipality, see MONOPOLY AND COMPETITION, 1. 

Competition between public utility and municipal electric plant, see 
MonoPo_Ly AND COMPETITION, 2-8. 

Power of board of selectmen to regulate electric transmission lines, see 
MUNICIPALITIES, 1, 2. 

Cancellation of obsolete or unjust rate schedule, see Rates, 24-26. 

Optional electric rates as not required to be annulled because unavail- 
able in certain parts of service area, see RATEs, 39. 

Room rate as recognizing demand without penalizing the installation of 
additional outlets, see Rates, 40. 

Room rate as permitting differentiation between small and large domes- 
tie consumers on equitable basis, see Rates, 41. 

Low cooking rate as generally advisable in view of competition with 
other fuel, see RaTEs, 42. 

Consideration of equitable distribution of revenue burden between vari- 
ious classes of service, see Rates, 43. 

Electricity for cooking as by-product in view of off-peak character of 
service, see RATES, 44. 

No cooking rate on off-peak load as justified where appliances would not 
otherwise be used, see RaTEs, 45. 

Amount of return allowed electric utility, see Return, 35. 

P.U.R.1928C. 
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ELECTRICITY—continued. 

Exercise of Commission authority over electric extension and service 
equipment on municipal streets as not conflicting with right of 
municipality to control its highways, see SERVICE, 3. 

1. Provisions of Commission general orders were altered to conform 
with the provisions of the National Electric Safety Code as adopted and 
published by the Bureau of Standards of the United States Department of 
Commerce, where it was found that present rules and regulations governing 
installation and maintenance of electrical construction were inadequate and 
unreasonable for convenience, comfort, and safety and the preservation of 
health of employees and patrons of publie service and other corporations. 
Re Rules and Regulations of Electrical Systems (Ariz.) 1. 

2. The National Electric Safety Code as adopted and published by the 
Bureau of Standards of the Department of Commerce of the Federal govern- 
ment is reasonable and should be adopted as Commission rules and regula- 
tions governing such installation and maintenance. Re Rules and Regula- 
tions of Electrical Systems (Ariz.) 1. 

3. The fact that telephone wires cannot be maintained on an existing 
electric pole line because of the presence of high voltage wires does not 
justify a board of selectmen in requiring the electric company to remove 
its wires and construct expensive conduits, which would thus be indirectly 
for the benefit of the telephone company where the existing condition is not 
otherwise dangerous. Re Winchester (Mass.) 676. 

4. A board of selectmen is not justified in passing a townwide regula- 
tion generally requiring an electric company to remove all high voltage 
wires from overhead pole lines and place them in underground conduits 
where such wires may not be dangerous in some instances, such as on wide 
streets. Re Winchester (Mass.) 676. 

5. A board of selectmen is justified in requiring an electric company to 
remove high voltage wires from an overhead pole line on account of danger- 
ous condition due to the narrowness of the street where the company already 
owns a conduit in the street which has vacant ducts sufficient to care for the 
wires. Re Winchester (Mass.) 676. 

6. A board of selectmen has no authority under a law permitting it to 
direct an “alteration” in the location of wires or cables on an electric pole 
line to require a company to place the wires or cables in a new location 
granted for conduits, which location is a separate and distinct grant to that 
of the previous pole location. Re Winchester (Mass.) 676. 


ELECTRIC RAILWAYS. 

Refusal of certificate for motor bus operation over newly opened high- 
way when electric highway applying for certificate has discouraged 
automobile bus travel in the past, see CERTIFICATES OF CONVEN- 
IENCE AND NECESSITY, 30. 


ELEVATORS. 
Complaint against direct current from trolley line as unjustified in 
operation of elevator installed before perfection of alternating cur- 
rent appliance, see SERVICE, 39. 
P.U.R.1928C. 
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EMERGENCY EQUIPMENT. 
Use of emergency equipment for unauthorized motor carrier service as 
not evidence of need for service, see CERTIFICATES OF CONVENIENCE 
AND NEcEssitTy, 40. 


EMINENT DOMAIN. 

1. The taking of private property for public use is deemed to be against 
the common right and authority so to do must be clearly expressed. Dela- 
ware, L. & W. R. Co. v. Morristown (U. S. Sup. Ct.) 414. 


ENCUMBRANCES. 
Necessity that property acquired by utility be free from encumbrances, 
see CONSOLIDATION, MERGER, AND SALE, 2. 


EQUIPMENT AND CONSTRUCTION. 

Leasing of, by motor carrier, see AUTOMOBILES, 1. 

Use of emergency equipment for unauthorized motor carrier service as 
not evidence of need for service, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 40. 

Depreciation of fully developed service equipment, see DEPRECIATION, 1, 

Commission power to suspend rates for use of “hand set” telephones, 
see RATEs, 4. 

Rate to consumer owning and maintaining transmission line as requir- 
ing consideration of value to utility of portions used in the serv- 
ice of other consumers, see RaATEs, 46. 

Anticipatory charges not permitted to be based upon value of plant to 
be constructed in the future, see RATEs, 61. 

Special rates for new style telephone equipment as justified in view of 
increased cost, see RATES, 64. 

Luxury charge for new style equipment not permissible as discouraging 
consumers from using improved facilities, see RATEs, 65. 

Maintenance cost of hand-set telephones not permitted to be 50 per cent 
in excess of such charge for other types of equipment, see RE- 
TURN, 5. 

Expense for extraordinary depreciation to take care of general recon- 
struction as required to be amortized over 4-year period, see RE- 
TURN, 8. 

Necessity for taking normal figure rather than maximum of a selected 
year in allowing charge for replacement of railroad structure, see 
RETURN, 15. 

Wage costs of telegraph as largely overcome by improvements in busi- 
ness and mechanical devices such as automatic message recorder, 
see RETURN, 16, 17. 

Interest as allowed on additional investment necessary to furnish new 
hand-set telephones, see RETURN, 19. 

Capitalization of income item as permissible where the same has previ- 
ously been expended for needed equipment, see Security Issues, 12 

P.U.R.1928C. 
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EQUIPMENT AND CONSTRUCTION—continued. 

Exercise of Commission authodity over electric extension and service 
equipment on municipal streets as not conflicting with right of 
municipality to control its highways, see SERVICE, 3. 

Lack of authority to authorize utility to assume ownership of private 
owned equipment, see SERVICE, 7. 

Financial inability to furnish equipment as not relieving company from 
franchise service obligation, see SERVICE, 12. 

Percentage of construction cost to be returned by prospective revenue 
as required to justify water service extension, see SERVICE, 22. 
Bad condition of service lines as not justifying discontinuance, see 

SERVICE, 34. 

Substitution of bus for traction service refused when needed repairs 
were the result of deferred maintenance adequately provided for 
by depreciation reserve, see SERVICE, 37. 

Hand set telephone as a comparatively perfect service equipment, see 
SERVICE, 51. 

Tendency of subscribers to complain against new equipment as not af- 
fecting maintenance cost of such apparatus, see SERVICE, 52. 


EVASION. 
Denial of certificate because of practice of making unnecessary exten- 
sions to give interstate character to motor carrier, see CERTIFI- 
CATES OF CONVENIENCE AND NECESSITY, 21. 
Evasions ‘of state law by purported purchase of domestic telephone 
property by domestic company controlled by foreign company, see 
CONSOLIDATION, MERGER, AND SALE, 3. 


EVIDENCE. 
Consideration of additional testimony on review, see APPEAL AND RE- 
VIEW, 4. 


Waiver of right to cross-examine witnesses or produce testimony, see 
APPEAL AND REVIEW, 5. 

Additional evidence on appeal, see APPEAL AND REvieEw, 6. 

Evidence of necessity for operation under certificate, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 33-40. 

Evidence that natural gas well operated by two individuals served 
only the properties of the operators, their bona fide tenants, a city 
hall, and post office as not sufficient to warrant finding that such 
property had been dedicated to publie use, see PusLic UTiiitirs, 1. 

Exhibits of general rate structure in complaint against particular rate 
as material in showing general financial condition of company and 
effect of reduction sought, see Rates, 12. 

Rate comparison between exchanges as not pertinent evidence where 
unit costs differ and free interexchange service is permitted at one 
exchange, see RATEs, 16. 

Comparisons of rates as competent but not controlling evidence tp as- 
certain reasonableness thereof, see RATEs, 18. 


P.U.R.1928C. 
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EVIDENCE—continued. 

Failure of company to place into effect authorized toll rates as indi- 
eating inadvisibility of charges from standpoint of public policy 
pending proposed consolidation, see RATES, 63. 

Offer to defray operating and construction loss as not proper evidence 
for utility seeking certificate for unprofitable service extension, see 
SERVICE, 21. 

Measures of value for ratemaking, see VALUATION, 5-10. 


EXCHANGES. 

The fact that subscriber must be connected to his market town through 
two exchanges as not sufficient ground for transferring to another 
exchange where no toll charge is made, see MonoPpLy AND Com- 
PETITION, 10. 


EXTENSIONS. 

For extensions of service generally, see SERVICE, 17-23. 

Application for certificate to operate over proposed route as not a pro- 
posal to “extend” a route which was not owned by applicant, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 2. 

Extension of telephone service into territory not authorized by antidu- 
plication law as not permitted because service line could be so 
built a to reach the place sought to be served without being placed 
on public highway, see MONOPOLY AND COMPETITION, 11. 

Uniform charge for service extension from main to curb as justified 
notwithstanding main is not in center of street, see SERVICE, 59. 


FAIRS. 

Certificate for transportation of passengers to and from circus grounds 
outside of city only during such times as fairs are being held there 
in view of service rendered in good faith in the past, see CERTIFI- 
CATES OF CONVENIENCE AND NECESSITY, 34. 


FEDERAL COURTS. 
Jurisdiction of state and Federal Courts, see Courts. 


FEDERAL GOVERNMENT. 
Fifth amendment of the United States Constitution relating to confisca- 
tion as restriction solely upon powers of Federal government and 
not a limitation upon state powers, see CONSTITUTIONAL Law, 10. 


FIFTH AMENDMENT. 
Fifth amendment of the United States Constitution relating to confisca- 
tion as restriction solely upon powers of Federal government and 
not a limitation upon state powers, see CoNSTITUTIONAL Law, 10. 


FINANCIAL EMBARRASSMENT. 
Plea of poverty as not a valid defense for refusal to comply with serv- 
ice orders, see SERVICE, 11. 
P.U.R.1928C. 
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FINANCIAL EMBARRASSMENT—continued. 
Financial inability to furnish equipment as not relieving company from 


franchise service obligation, see SERVICE, 12. 


FINANCING. 
Denial of certificate because of unsound financial character of applicant, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 26, 27. 


FINANCING COSTS. 
Treatment of, in valuation, see VALUATION, 30. 


FINES AND PENALTIES. 
Lack of Commission power to fine applicant for certificate when he is 
guilty of criminal charges, see COMMISSIONS, 7. 
Penalty to enforce payment of bills, see PAYMENT, 1. 


FIRE PROTECTION. 

Apportionment revenues for fire service, see APrORTIONMENT, 15. 

tevenue from fire protection service as depending upon number of inch 
feet of main excluding mains under four inches in diameter, see 
Rates, 69. 

Expense of furnishing fire protection as properly charged to towns 
rather than other classes of consumers, see Rates, 70. 

Use of fire hydrants for purposes other than fire protection as not re- 
quiring the installation of meter, see RATES, 72, 73. 

Charges to municipality for hydrant service as proper and_ sufficient 
amount to lighten the burden for small domestic consumers, see 
RATES, 74. 

Use of fire hydrants for supplying water for street improvement as an 


interest of the public, see ServIcE, 57, 58. 


FISHWAYS. 
Construction of dam for producing hydroelectric power, see WATER 
2 


Power, 1, 


FRANCHISES. 

Fixing by Commission of new rates in place of rates fixed by franchise 
under statutory authority as not mere substitution of new fran- 
chise rates but resulting in abrogation of franchise rates so that 
rates thereafter established are subject to attack on ground of con- 
fiscation, see CONSTITUTIONAL Law, 13. 

Evasion of exclusive franchise by route extension, see MONOPLY AND 
COMPETITION, 13. 

Financial inability to furnish equipment as not relieving company from 
franchise service obligation, see SERVICE, 12. 

Street railway operating under a franchise obligation as not permitted 
to select most profitable portions of system for continuing, see 
SERVICE, 25. 

P.U.R.1928C. 
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FRANCHISES—continued, 
Value of franchise and monopoly privileges as not to be considered as 
element in guise of going concern value, see VALUATION, 52. 


FREE INTEREXCHANGE. 
Establishment of toll rates by telephone system developed on basis of 
free exchange between five close exchanges denied where resulting 
in inevitable distribution of service, see RaTEs, 62. 
Failure of company to place into effect authorized toll rates as indi- 
cating inadvisability of charges from standpoint of public policy 
pending proposed consolidation, see RaTEs, 63. 


FREIGHT. 

Certificate for motor service as authorizing only the carriage of passen- 
gers and light luggage, where tariff filed only for such service, not- 
withstanding application asks authority to transport freight, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 45. 


GAS. 

Discrimination by gas utility between communities, see DIscRIMINA- 
TION, 10. 

Tentative rate increase to utility asking permission to discontinue serv- 
ice for failure of return where lack of intelligible accounts made it 
impossible to determine what revenues would justify continuation, 
see RATEs, 6. 

Quality furnished as element in establishing rates, see Rates, 11. 

Percentage of return allowed gas utility, see ReTuRN, 36, 38, 39. 

Service obligation imposed by a statute as not relieved where utility 
enjoys practical monopoly of the field, see Service, 14. 

Agreement by consumers to permit discontinuance of gas service at will 
as held not to influence service extension where executed one year 
after such extension, see SERVICE, 32. 

Regulation on back of service application permitting utility to dis- 
continue service at will as applicable only to service from tempo- 


rary mains, see SERVICE, 33. 


GASOLINE. 

Grant of certificate for construction of pipe line for common carriage 
of oil and gasoline where railroad station is remote, roads are fre- 
quently blocked by snow, and cost of construction will not exceed 
expense of automobile truck service, see CERTIFICATES OF CoN- 
VENIENCE AND NECESSITY, 33. 


GOING VALUE. 
Treatment of, in valuation, see VALUATION, 44—54, 
P.U.R.1928C. 
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GOOD FAITH. 

Grant of certificate to motor carrier operating in good faith over estab- 
lished route on erroneous information by Commission representa- 
tive that he did not need a certificate, see CERTIFICATES OF CON- 
VENIENCE AND NECESSITY, 17. 


GROSS REVENUES. 
Estimates of operating revenues over remote period as required to be 
disregarded and a current basis adopted where revenues have had 
great recent increase, see RETURN, 3. 
For operating expenses and other deductions from gross revenues, see 
Return, 4-18. 


HAND SET TELEPHONES. 
See Equipment and Construction. 


HEALTH REGULATION. 
Mandatory recommendations of health authorities as important in de- 
termining reasonableness of water rates, see Rates, 10. 


HEARING. 
Receiver of motor company as not to transfer certificate without con- 
sent of Commission after public hearing, see CERTIFICATES OF CON- 
VENIENCE AND NECESSITY, 49. 


HEIRS. 
Succession of rights upon death of applicant for certificate see CrER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 1. 


HIGHWAYS AND STREETS. 

Power of state to prescribe conditions upon which highways are to be 
used by motor vehicles, see AUTOMOBILES, 2. 

Fact that previous application for certificate to operate was dismissed 
because route was not public highway as not justifying operations 
over route after same has been opened to public, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 9. 

Certificate authorizing operation over regular route or highway with 
added provision as to fixed termini as descriptive and for sole pur- 
pose of describing regular route, see CERTIFICATES OF CONVENIENCE 
AND NEcEssITyY, 46. 

Certificate for operation over some regular route between certain ter- 
mini as insuring holder of exclusive right thereover, but as not 
giving exclusive right to serve over different routes or highways be- 
tween the same termini nor precluding granting of similar certifi- 
cates to other persons, see CERTIFICATES OF CONVENIENCE AND NE- 
CESSITY, 47. 

P.U.R.1928C. 
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HIGHWAYS AND STREETS—continued. 

Extension of telephone service into territory not authorized by anti- 
duplication law as not permitted because service line could be so 
built as to reach the place sought to be served without being placed 
on public highway, see MONopoLY AND COMPETITION, 11. 

Exercise of Commission authority over electric extension and service 
equipment on municipal streets as not conflicting with right of 
municipality to control its highways, see SERVICE, 3. 

Removal of rails without removal of ties as not constituting reasonable 
restoration of highway upon abandonment of traction system, see 
SERVICE, 29. 

Street railway as permitted to abandon system upon reasonable restora- 
tion of highways, see SERVICE, 30. 

Removal of tracks and ties of abandoned traction system as not per- 
mitted in advance of repavement, see SERVICE, 31. 

Use of fire hydrants for supplying water for street improvement as an 
interest of the public, see SERVICE, 57, 58. 

Uniform charge for service extension from main to curb as justified 
notwithstanding main is not in center of street, see Service, 59. 


HOLDING COMPANY. 
Evasions of state law by purported purchase of domestic telephone 
property by domestic company controlled by foreign company, see 
CONSOLIDATION, MERGER, AND SALE, 3. 


HOUSE WIRING. 
Complaint against unfair competition because of free house wiring as 
not sustained, see MONOPOLY AND COMPETITION, 8. 


HYDRCELECTRIC SERVICE, 
See WaTER POWER. 


IDENTIFICATION CARDS. 
Authorization of 10-cent single cash fare and 5 cents to holder of 25- 
cent weekly identification card, see Rates, 52, 


IGNORANCE. 

Illegal and unauthorized bus operations as not giving operator stand- 
ing as protestant against the granting of certificate notwithstand- 
ing good faith, see Partixs, 1. 

ILLEGAL ACTS. 

Grounds for denying certificates of convenience and necessity, see CErR- 
TIFICATES OF CONVENIENCE AND NECESSITY, 15-32. 

Certificate as not to be refused because applicant has been indicted for 
transporting liquor and there are some allegations of reckless driv- 
ing where guilt has not been established by court, see CrRrirI- 
CATES OF CONVENIENCE AND NECESSITY, 24. 

P.U.R.1928C. 





910 INDEX, 


ILLEGAL ACTS—continued. 
Illegal and unauthorized bus operation as rot giving operator stand- 
ing as protestant against the granting of certificate notwithstand- 


ing good faith, see PARrTIEs, 1, 


IMPROVEMENTS. 
Determination of reasonableness of rates as not justified on theory that 
improvements require a particular increase, see RATEs, 8. 
Mandatory recommendations of health authorities as important in de- 
termining reasonableness of water rates, see Rates, 10. 
Use of fire hydrants for supplying water for street improvement as an 
interest of the public, see Service, 57, 58. 


IMPRUDENT INVESTMENT. 
Unreasonable wage as not allowable to render an operation profitable 
which was ill advised, see Return, 29. 


INCH-FOOT CHARGE. 
Revenue from fire protection service as depending upon number of inch 
feet of main excluding mains under four inches in diameter, see 


Rates, 69. 


INCOMPLETE STRUCTURE. 
Treatment of, in valuation, see VALUATION, 38. 
INCORPORATION. 

Appeal from Commission approval of incorporation of motor utility as 
adjunct to railroad service as premature where Commission has 
not yet granted authority for operation, see APPEAL AND REvIEw, 
12. 


INDEBTEDNESS. 
Failure to record outstanding obligations of street railway, see Ac- 
COUNTING, 3. 
Lack of Commission jurisdiction over action of street railway’s di- 
rectors in reinstating outstanding obligation of company which 


has been temporarily cancelled, see Commissions, 12. 


INDIANA. 
Evasions of state law by purported purchase of domestic telephone prop- 
erty by domestic company controlled by foreign company, see Con- 
SOLIDATION, MERGER, AND SALE, 3. 


INDICTMENT. 

Certificate as not to be refused because applicant has been indicted for 
transporting liquor and there are some allegations of reckless driv- 
ing where guilt: has not been established by court, see CERTiri- 
CATES OF CONVENIENCE AND NECESSITY, 24. 

P.U.R.1928C. 
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INJUNCTION. 
Rates established by utility as result of court order suspending rates 
fixed by public authority as subject to be enjoined by same court 


where manifestly excessive, see Rates, 7. 


1. While the courts of this state have no rate-making powers, they may 
on proper occasion enjoin noncompensatory rates prescribed by the Public 
Service Commission or other official authority, and may also on proper 
occasion enjoin excessive rates promulgated by a utility company, when its 
right to make its own rates arises as a consequence of the officially pre- 
scribed rates being adjudged invalid. Hutchinson v. Hutchinson Gas Co. 
(Kan. Sup. Ct.) 493. 

2. When a gas rate prescribed by the Public Service Commission has 
been set aside as noncompensatory by a court of competent jurisdiction, the 
utility company may prescribe and collect reasonable rates of its own mak- 
ing until other lawful rates are promulgated by official authority, and the 
ad interim rates prescribed by the utility company cannot be summarily 
enjoined by another district court in independent proceedings; although by 
proper ancillary proceedings the court which enjoined the officially pre- 
scribed rates as being too low may similarly enjoin the ad interim rates pre- 
scribed by the utility company if they are shown to be excessively high. 
Hutchinson v. Hutchinson Gas Co. (Kan. Sup. Ct.) 493. 

3. Under the circumstances stated in the opinion, the ad interim gas 
rates imposed by defendant on its patrons in the city of Hutchinson were 
not justiciable in the district court of Reno county, and could only be ques- 
tioned in the court whose prior orders had made it possible for the gas com- 
pany temporarily to exact rates of its own making. Hutchinson v. Hutch- 
inson Gas Co. (Kan. Sup. Ct.) 493. 

4. The denial of a temporary injunction to a plaintiff who suffers 
thereby only the inconvenience of paying an alleged excessive water rate 
to a city under protest, and subject to subsequent review, as compared with 
the wide loss of additional revenue to the city or at least a serious burden 
on its collections for a considerable time if the restraining order should is- 
sue, is a valid exercise of the sound discretion of the trial court. Greene- 
baum Tanning Co. v. Railroad Commission (Wis. Sup. Ct.) 514. 

5. A section of the United States Law (Code of Laws, § 380), providing 
for a stay of proceedings in the statutory court cannot be invoked where no 
stay has Leen granted by the state court in the state actions enjoining the 
enforcement of any statute or order alleged to be illegal. Interborough Rapid 
Transit Co. v. Gilehrist (U. S. Dist. Ct.) 428. 

6. A provision of the United States Code of Laws (§ 379) forbidding 
any Federal Court to grant an injunction to stay proceedings in a state 
court does not prevent the former from enjoining the institution in the state 
courts of proceedings to enforce statutes which are repugnant to the Consti- 
tution or to prevent them in any way from seeking to promulgate such 
statutes. Interborough Rapid Transit Co. v. Gilchrist (U. 8. Dist. Ct.) 428. 


INQUIRIES, 

Inquiries for service as evidence of necessity, see CERTIFICATES OF CON- 

VENIENCE AND NECESSITY, 37. 
P.U.R.1928C. 
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INSPECTION. 
Inspection to determine amount of accrued depreciation, see DEPRECIA- 
TION, 17. 
INSURANCE, 


Cost of designing, cost of insurance during construction, and other 
overhead, which are lost when items of physical property are worn 
out or removed as making necessary an allowance for depreciation 
of construction overheads, see DEPRECIATION, 9. 


INTANGIBLE PROPERTY. 
Valuation of, see VALUATION, 44-59. 


INTERCORPORATE RELATIONS. 

Evasions of state law by purported purchase of domestic telephone prop- 
erty by domestic company controlled by foreign company, see Con- 
SOLIDATION, MERGER, AND SALE, 3. 

Elements considered in transfer of control of one utility to another, see 
CONSOLIDATION, MERGER, AND SALE, 7. 

Railroads as not required to transfer without charge with bus line 
operated by subsidiary company without profit, see Rates, 53. 
Agreement between property buyers and real estate company intercorpo- 
rately related with water utility placing restriction on service of 

latter as not binding upon utility or patron, see SERVICE, 9. 

Payments to construction company created by water utility members as 

an’ item in valuation, see VALUATION, 26. 


INTEREST. 

Utility is not entitled to interest on previous earnings not allowed, see 
RETURN, 12. 

Interest claim on amortization between rates established and those in 
effect as properly disallowed, see RetTurRN, 14. 

Interest as allowed on additional investment necessary to furnish new 
hand-set telephones, see RETURN, 19. 

Lower rate of interest allowed on sale of securities by utilities still in 
the experimental stage, see Security IssvueEs, 11. 

Cost of financing or assembling capital over and above actual bond 
discount and commissions chargeable to capital account as part of 
interest during construction as not to be included in valuation for 
ratemaking, see VALUATION, 30. 


INTERSTATE COMMERCE. 

Provision of statute excluding imposition of tax on interstate commerce 
as not preventing privilege tax levied on telegraph operation from 
being charged against handling expense of interstate and intrastate 
messages in proper proportion, see APPORTIONMENT, 12. 

Denial of certificate because of practice of making unnecessary exten- 
sions to give interstate character to motor carrier, see CERTIFI- 
CATES OF CONVENIENCE AND NECESSITY, 21. 

P.U.R.1928C. 
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INTERSTATE COMMERCE 
Lack of Commission jurisdiction to compel service from interstate rail- 
road, see MonopoLy AND COMPETITION, 15. 


continued, 


1. The Commission is warranted in requiring interstate operators to 
furnish adequate evidence of the provision of insurance protection for pas- 
sengers and property carried by them equal to the protection required to be 
provided for passengers and property carried by intrastate operators. Re 
Shore Line Motor Coach Co. (Ind.) 175. 

2. Lawful operation of interstate motor vehicle common carriers re- 
quires that such operators comply with the provisions of state law as to 
license tags and seat tax, as well as evidence of insurance being carried. 
Re Shore Line Motor Coach Co. (Ind.) 175. 

3. The action of a carrier in claiming an interstate status under the 
jurisdiction of the Interstate Commerce Commission by virtue of the Trans- 
portation Act, and voluntarily subscribing to the uniform level of rates both 
interstate and intrastate, does not defeat the jurisdiction of a State Com- 
mission to regulate rates if the carrier is in fact of intrastate character. 
Re Long Island R. Co. (N. Y.) 705. 

4. The State Commission merely has the power to pass upon the pro- 
priety of increased rates which a company proposes to charge (P. 8. C. 
Law, § 29) where it is not acting under a petition asking it to fix the just 
and reasonable rates, which it is admitted will have to be fixed by the In- 
terstate Commerce Commission. Re Long Island R. Co. (N. Y. T. C.) 748. 

5. A company is within its legal rights in asking the Interstate Com- 
merce Commission to fix rates on one theory and demanding that the State 
Commissions allow increases on another, since the argument of inconsistency 
cannot affect the question of jurisdiction. Re Long Island R. Co. (N. Y. T. 
C.) 748. 

6. A privilege tax levied on the business of telegraph operation within 
a state is not a tax on interstate commerce with regard to interstate mes- 
sages sent out of the state. Re Western U. Teleg. Co. (N. C.) 363. 

7. All motor transportation companies operating within a state whether 
they be engaged in intrastate or interstate commerce, are compelled to com- 
ply with the police regulations of the state. Re Detroit-Cincinnati Coach 
Line (Ohio) 571. 

8. Persistent violations of speed laws and other laws enacted by the 
state in a valid exercise of police power over its highways are proper 
grounds for the revocation of a certificate of a carrier purporting to be en- 
gaged in interstate commerce. Re Detroit-Cincinnati Coach Line (Ohio) 571. 

9. No transportation company by mere evasion will be permitted to 
turn what is clearly an intrastate movement of passengers into interstate 
commerce for the purpose of claiming the protection of Federal statutes. Re 
Detroit-Cincinnati Coach Line (Ohio) 571. 

10. The power and discretion of the Commission over the issuance of 
certificates to interstate carriers as long as reasonable provisions of local 
law are not complied with, carries with it the implied power to destroy such 
certificates if violations occur after the legal inception of operation. Re 
Detroit-Cincinnati Coach Line (Ohio) 571. 

P.U.R.1928C. 58 
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INTERSTATE COMMERCE—continued. 

11. The action of an interstate bus operator in accepting patrons at a 
poit within a state with the understanding that they might be discharged 
at another point within the same state is the performance of an intrastate 
service without a certificate as required by law, notwithstanding that the 
tickets sold for such transportation designated a destination outside of the 
stete. Re Detroit-Cinecinnati Coach Line (Ohio) 571. 

12. The Commission is without jurisdiction in the matter of restoration 
of connection between two telephone companies at an exchange in another 
state. Re Oklahoma-Arkansas Teleph. Co. (Okla.) 830. 

13. Discrimination against interstate carriers is not established by a 
showing that they are subject to three kinds of taxes while intrastate car- 
riers are subject only to two or to one. Interstate Busses Corp. v. Blodgett 
(U. S. Sup. Ct.) 144. 

14. An interstate motor carrier claiming itself subject to a discrimina- 
tory tax as compared with intrastate carriers is under the necessity of 
showing that in actual practice the tax of which it complains falls on it 
with disproportionate economic weight. Interstate Busses Corp. v. Blodgett 
(U. S. Sup. Ct.) 144. 

15. The state does not exceed its constitutional power by imposing more 
than one form of tax as a charge for the use of its highways in interstate 
commerce where it is not shown that the aggregate charge bears no reason- 
able relation to the privilege granted. Interstate Busses Corp. v. Blodgett 
(U. 8S. Sup. Ct.) 144. 

16. Discrimination is not established by a showing that two statutes 
levying taxes on interstate and intrastate motor carriers respectively are 
different ineform or adopt a different measure or method of assessment such 
as a mileage tax on one and a gross receipts tax on the other. Interstate 
Busses Corp. v. Blodgett (U. S. Sup. Ct.) 144. 


INTERSTATE COMMERCE COMMISSION. 

Rules of Interstate Commerce Commission relating to separation of 
operating expenses between freight service and passenger service 
on large steam railways as not binding on state Commission, see 
APPORTIONMENT, 10. 


INTERURBAN RAILWAYS. 

Refusal of certificate for motor bus operation over newly opened high- 
way when electric highway applying for certificate has discouraged 
automobile bus travel in the past, see CERTIFICATES OF CONVEN- 
IENCE AND NECESSITY, 30. 


INTOXICATING LIQUORS. 

Certificate as not to be refused because applicant has been indicted for 
transporting liquor and there are some allegations of reckless driv- 
ing where guilt has not been established by court, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 24. 

P.U.R.1928C. 
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INVENTIONS. 
Wage costs of telegraph as largely overcome by improvements in busi- 
ness and mechanical devices such as automatic message recorder, 
see RETURN, 16, 17. 


IRRIGATION. 

Perpetual right to sufiicient water for local irrigation granted by a 
predecessor in interest of water utility to landowner and his suc- 
cessors as part consideration for right of way, as not to be in- 
cluded as used and useful property for ratemaking, see VaLua- 
TION, 58. 


JOINT RATES. 
Requirement of certificate for through service of motor carriers, see 
CERTIFICATES OF CONVENIENCE AND NECEssSITY, 5, 6. 


JURISDICTION. 

Of Commissions generally, see COMMISSIONS. 

Of Commissions over certificates of convenience and necessity, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 3, 4. 

Of Commission in approving sale of utility property, see CoNsoLipDa- 
TION, MERGER, AND SALE, 8, 11. 

Filing of bill of complaint in suit in equity in United States Court be- 
fore complaint is served in action commenced in supreme court of 
state as resulting in Federal jurisdiction attaching before com- 
mencement of state court suit, see Courts, 1. 

Of Commissions over crossings, see CROSSINGS, 1, 2. 

Commission order attempting to control duplication of electric facili- 
ties in borough as within jurisdiction of Commission notwithstand- 
ing that it may involve question of which utility should obtain 
prerogative of street lighting in particular borough without con- 
sent of municipality, see MONOPOLY AND COMPETITION, 1. 

Retention of jurisdiction to modify order, see OrpERs, 1. 

Of Commissions over valuation, see VALUATION, 1. 


KINDS OF RATES, 
See Rates, 29-33. 


LAND. 
Refusal of allowance for overhead costs on utility real estate, see VaL- 
UATION, 27. 


LAUNDRIES, 

Solution for discrimination resulting from misuse of cooking rate by 
housewives through convenience outlets in cooking ranges permit- 
ting them to do laundry at rate lower than power rate for regular 
laundries, see DISCRIMINATION, 7. 

P.U.R.1928C. 
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LEASED PROPERTY. 
Valuation of, see VALUATION, 35. 


LEASES. 
Of automobile equipment, see AUTOMOBILES, 1. 
Lease of more profitable line by street railway as not justifying discon- 
tinuance of unremunerative portion of system, see SERVICE, 24. 


LICENSES. 

Taxicab carrier operating over fixed route between two towns under 
authority of Commission as not required to secure license from 
city forming terminal, see CERTIFICATES OF CONVENIENCE AND NE- 
CEssITy, 11. 


LIFE TABLES. 
Use of life tables in determining accrued depreciation, see DEPRECIA- 
TION, 16. 


LIMITATIONS. 
Time limitations on appeal, see APPEAL AND REviEw, 9, 10. 
Limitations and conditions in certificate, see CERTIFICATES OF COoN- 
VENIENCE AND NECESSITY, 45. 


LINE LOSSES. 
Objection to secondary metering because of transformer losses as un- 
justified where meters would not record such losses, see SERVICE, 43. 


LIVE STOCK. 
Necessity of railroads in agricultural and live stock communities, see 
RAILROADS, 1. 


LOAD FACTOR. 
Difference in rates for various classifications in service as not discrimi- 
natory if proper consideration is given to demand and load factors, 
see DISCRIMINATION, 6. 


LOCAL CONSENT. 
Local consent as an incident of securing certificate of convenience and 
necessity, see CERTIFICATES OF CONVENIENCE AND NEcEssITy, 11-14. 


LOCALITIES. 
Discrimination between localities, see DISCRIMINATION, 2. 
Discrimination by gas utility between communities, see DISCRIMINA- 
TION, 10. 


LOCOMOTIVES. 
Application of reproduction cost methods to valuation of movables such 
as locomotives and cars, see VALUATION, 10. 
F.U.R.1928C. 
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LOSSES. 

Calculation by Commission of total deficit reasonably supported by evi- 
dence and computed by competent experts as not disturbed on ap- 
peal when based on valuation fixed by Federal Court, see APPEAL 
AND REVIEW, 8. 


LUGGAGE. 

Certificate for motor service as authorizing only the carriage of passen- 
gers and light luggage, where tariff filed only for such service, not- 
withstanding application asks authority to transport freight, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 45. 


LUXURY CHARGE, 
Luxury charge for new style equipment not permissible as discouraging 
consumers from using improved facilities, see RATES, 65. 


MAGNETO TELEPHONE SERVICE. 
Substitution of common battery for magneto service, see SERVICE, 54. 


MAINS. 
See TRANSMI~ "ON MAINS. 


MAINS AND PIPES. 
Quotations of market price of materials as factor in determining re- 
production cost, see VALUATION, 14, 15. 
Cost of paving over mains as an item in valuation, see VALUATION, 31. 


MAINTENANCE. 

Apportionment of items between commuter and noncommuter business 
of a railroad, see APPORTIONMENT, 2-11. 

Distinction between depreciation and maintenance, see DEPRECIATION, 
12. 

Service charge attempting to take care of distribution maintenance as 
disapproved where theoretical and no more equitable than com- 
modity price, see RATEs, 32. 

Tendency of subscribers to complain against new equipment as not af- 
fecting maintenance cost of such apparatus, see SERVICE, 52. 


MANAGEMENT. 
Lack of Commission jurisdiction over action of street railway’s direc- 
tors in reinstating outstanding obligation of company which has 
been temporarily cancelled, see CoMMISsIONS, 12. 
Commission as not to substitute its judgment of values for judgment 
of parties competent to contract in matter involving purchase and 
sale of utility property, see CONSOLIDATION, MERGER, AND Sats, 11. 
Utility as having discretion either to pay out earnings in dividends or 
return them in surplus account, see Return, 1. 
Rate of return permissible to well managed utilities as not allowable 
to utilities imprudently controlled, see Return, 28. 
P.U.R.1928C. 
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MARKET. 
Quotations of market price of materials as factor in determining re- 
production cost, see VALUATION, 14, 15. 


MATERIALS AND SUPPLIES. 
Quotations of market price of materials as factor in determining re- 
production cost, see VALUATION, 14, 15. 


MEASURES OF VALUE. 
Methods and measures used in determining value, see VALUATION, 2-18. 


MESSAGES. 

Provision of statute excluding imposition of tax on interstate commerce 
as not preventing privilege tax levied on telegraph operation from 
being charged against handling expense of interstate and intrastate 
messages in proper proportion, see APPORTIONMENT, 12. 

Privilege tax levied on business of telegraph operation within state as 
not a tax on interstate commerce with regard to interstate mes- 


sages, see INTERSTATE COMMERCE, 6. 


METERS. 

Rule requiring all consumers to be served through separate meters as 
unreasonable in case of office and apartment buildings, see Rates, 
3]. 

Use of fire hydrants for purposes other than fire protection as not re- 
quiring the installation of meter, see RaTEs, 72, 73. 

Monthly reading cards to be mailed to consumer as justified for iso- 
lated meters, see SERVICE, 40. 

Secondary metering as more satisfactory than primary metering in 
eases of long isolated extensions, see SERVICE, 41. 

Frequent and unexplainable necessity for meter repairs at expense of 
special contract consumer as constituting burden calling for relief, 
see SERVICE, 42. 

Objection to secondary metering because of transformer losses as un- 
justified where meters would not record such losses, see SERVICE, 
43. 

Metering energy on secondary side of transformer as more accurate on 
long life isolated extensions than primary metering, see SERVICE, 44. 

Paving company using water from most convenient outlet along route 
as not entitled to meter such outlet where company rule forbids 
laying of pipes over or through premises other than those supplied, 
see SERVICE, 58. 


MINIMUM CHARGE. 
Equal minimum rates to seasonal and year-round patrons alike as justi- 
fied where service cost is similar, see Rates, 29. 
Substitution of minimum for service charge in gas rate schedule, see 
Rates, 30. 
P.U.R.1928C. 
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MISTAKES. 

Grant of certificate to motor carrier operating in good faith over estab- 
lished route on erroneous information by Commission representa- 
tive that he did not need a certificate, see CERTIFICATES OF CON- 
VENIENCE AND NECESSITY, 17. 

Grant of certificate to motor utility upon evidence of necessity where 
operator, owing to misunderstanding of law, had not secured cer- 
tificate within time allowed as matter of course, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 32. 


MONOPOLY AND COMPETITION. 


I. Powers of Commissions, 1, 

II. Municipal plant and public utility, 2-8, 
III, Telephone companies, 9—12. 
IV. Transportation companies, 13-24. 


Validity of lower proportional rates to meet competition, see DiscrrMINa- 
TION, 1. 

Service obligation imposed by a statute as not relieved where utility enjoys 
practical monopoly of the field, see Service, 14. 

Value of franchise and monopoly privileges as not to be considered as ele- 
ment in guise of going concern value, see VALUATION, 52. 


Discussion of the futility of attempting to protect by Commission regu- 
lation established utility business from the risk of new methods of doing 
the same thing, p. 631. 


I. Powers of Commissions. 

1. An order of the Commission attempting to control the duplication 
of electric facilities in a particular borough is within the jurisdiction of the 
Comission, notwithstanding that it may involve the question which utility 
should obtain the prerogative of street lighting in a particular borough 
without the consent of the municipality. Eastern New Jersey Power Co. v 
Public Utility Comrs. (N. J. Sup. Ct.) 13. 


II. Municipal plant and public utility. 

2. A complaint of inadequate service of an existing utility will not be 
entertained for the first time in a hearing on a complaint against unauthor- 
ized competing service. Public Service Co. v. Loveland (Colo.) 35. 

3. A utility may not single out isolated unserved inhabitants of a ter- 
ritory through which existing competitive service is offered as constituting 
together unserved territory. Public Service Co. v. Loveland (Colo.) 35. 

4. A private utility serving four customers in a territory and offering 
to build other extensions on reasonable terms subject to the authority of 
the Commission was held to be engaged in “service” within a “territory” to 
the exclusion of competition from a municipal utility without a certificate. 
Publie Service Co. v. Loveland (Colo.) 35. 

5. A case involving a complaint by an electric utility against an il- 
legal extension by a municipal plant does not turn upon the question 
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MONOPOLY AND COMPETITION—continued. 

whether the extension could be made by the municipal plant without using 
any more wire or without using a great deal more than would be required 
by the public utility company if it gave service to the consumers in ques- 
tion, but it turns upon the question whether the territory in which the cus- 
tomers in question are located was “theretofore served” by the private com- 
pany. Public Service Co. v. Loveland (Colo.) 47. 

6. An order forbidding a municipal plant to render service on an ex- 
tension constructed without legal authority does not in effect compel the 
customers of that plant to enter into contracts with the company serving 
the territory. Public Service Co. v. Loveland (Colo.) 47. 

7. A publie utility company complaining against an unauthorized in- 
vasion of its territory by a municipal plant is not required to show any 
damage or interference with it. Public Service Co. v. Loveland (Colo.) 47. 

8. A complaint by a city electric utility against a private competitor 
that the latter was inducing new patronage by representation that it would 
do the consumers’ wiring free in violation of its own rules, and in unfair 
competition with the city, was dismissed where it was not shown that any 
salesmen or other persons making such representations were authorized to 
do so by the company and where the latter had never in fact done any free 
wiring of new consumers’ premises. Logan City v. Utah Power & Light Co. 
(Utah) 29. 

Ill. Telephone companies. 
Right of rural company to performance of contract to receive long distance 

connection notwithstanding reduced rate, see SERVICE, 49. 


9. A telephone company cannot rightfully object to a change in the 
method of rendering service by a competing company in the same town as 
long as the territory occupied by it is not infringed by the extension of serv- 
ice to new. subscribers without the required notice. Re New Rockland 
Teleph. Co. (Wis.) 131. 

10. The fact that a subscriber must be connected to his market town 
through two exchanges is not a sufficient ground for transfer of the sub- 
scriber to another exchange where no toll charge is made therefor. Re Lin- 
coln Farmers Teleph. Co. (Wis.) 381. 

11. An extension of telephone service into territory not authorized by 
an antiduplication law will not be permitted because the service line could 
be so built as to reach the place sought to be served without being placed 
on a public highway. Re Lincoln Farmers Teleph. Co. (Wis.) 381. 

12. A dispute between subscribers on the same telephone line does not 
justify one of the parties in taking service from another company not au- 
thorized to extend service in that territory where the first company is ren- 
dering adequate service. Re Lincoln Farmers Teleph. Co. (Wis.) 381. 


IV. Transportation companies. 

Appeal from Commission approval of incorporation of motor utility as ad- 
junct to railroad service as premature where Commission has not yet 
granted authority for operation, see APPEAL AND REvIEw, 12. 

Risk of street railway business due to automobile competition as element in 
limiting rate of return, see Return, 20. 

P.U.R.1928C. 
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MONOPOLY AND COMPETITION—continued. 
Rate increase to produce adequate return for street railways in view of de- 
crease of patronage due to competition, see RETURN, 32. 


Discussion of whether motor transportation regulation contemplates 
protection of established motor carriers from invasion by railroads entering 
field of such service without necessity, p. 211. 

Statement that a railroad may not sit by while bus or truck line pio- 
neers build up a lucrative business within the class defined as an automo- 
tive common carrier utility and then elect to enter such field on a competi- 
tive basis and break down or destroy the investment of such established 
utility, p. 220. 

Discussion of the adaptability of the automobile to the economic and 
social requirements of modern transportation service as compared with the 
progressive abandonment of local train service, p. 260. 

13. The crossing of the city limits by the busses of one utility operator 
cannot be said to be an invasion of a city ordinance granting an exclusive 
franchise for motor utility operation in that vicinty to another operator 
where the passengers are destined to a point beyond the city limits. Re 
Fouret (Colo.) 247. : 

14. A certificate was granted for bus operations over a route serving a 
territory having an existing rail carrier, where there would be no parallel 
between the carriers except for a short distance, because rail service was in- 
adequate to meet the demands of the traveling public and there was no offer 
of the rail carrier to improve service, but, on the other hand, applications 
were on file for discontinuance of local trains, it further appearing that 
public convenience and necessity in the territory demanded motor transpor- 
tation. Re Egyptian Transp. System (Ill.) 254. 

15. Bus operations over a route formerly served by a railroad were ap- 
proved and a certificate granted where the Commission found it could not, 
under the Commerce Act (§ 51), compel the railroad to render service either 
of a different or more frequent character to satisfy the particular demands 
of public convenience and necessity in that territory which required the ad- 
vantages peculiar to the automobile because the railroad was of an interstate 
character which had been built without authority from the Commission, 
which lacked iurisdiction under the same Act (§ 55). Re Egyptian Transp. 
System (Ill.) 254. 

16. The denial of a certificate of convenience and necessity for motor bus 
operation in territory covered by holders of certificates is not objectionable 
on the ground that a perpetual monopoly is created, in view of the fact that 
no authority granted by the Commission is perpetual but may be terminated 
either by the utility or by the Commission. Re Detroit-Chicago Motor Bus 
Co. (Mo.) 102. 

17. A sufficient showing of convenience and necessity to justify an order 
granting a certificate of convenience and necessity for bus operation was 
held not to have been made where train service between the two points pro- 
posed as termini of the route and to intermediate points was ample and 
sufficient to meet the demands of the traveling public. Re McCartney ( Mo.) 
182. 
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18. When a necessity for additional passenger transportation facilities 
between two points develops such service should be furnished by existing 
rail and motor companies operating between those points, unless it should 
appear that they are unable or unwilling to furnish such additional facili- 
ties. Re Midwest Transit Co. (Mo.) 311. 

19. The authorization of additional carriers is not only unnecessary but 
demoralizing and harmful, where adequate provision has been made for mo- 
tor bus transportation between two important points. Re Midwest Transit 
Co. (Mo.) 311. 

20. A certificate to operate a motor uti’ity was denied where the evi- 
dence at the hearing thereupon showed that authorized motor utilities oper- 
ating between the points proposed in the application and rendering satisfac- 
tory and dependable service were carrying only one-third of their capacity, 
and that railroads operating between the same points were also suffering 
from marked lack of patronage. Re Midwest Transit Co. (Mo.) 311. 

21. The fact that an established rail carrier serving a sparsely popu- 
lated territory is entitled to every reasonable opportunity to reduce its 
operating expenses where it has been suffering deficits and giving reasonably 
adequate service at reasonable rates, was considered on an application by 
such a carrier to operate motor vehicles in competition with a motor bus 
operator. Re Virginia & Truckee R. Co. (Nev.) 203. 

22. The Commission must consider all existing facilities in a given terri- 
tory, both railroad and motor, before it grants new companies the right to 
do business or authorizes any certificated common carrier to multiply its 
service. Re Liberty Highway Co. (Ohio) 563. 

23. A certificate was refused to an applicant to operate a motor freight 
service where an existing boat freight service was shown to be adequate and 
satisfactory to the community, having low rates and ability to take care of 
heavy shipments which were beyond the capacity of the applicant. Re 
Olympia-Tacoma Auto Freight Co. (Wash.) 113. 

24. The argument that a territory already adequately served by existing 
boat utility was without emergency shipment service did not justify the is- 
suance of a certificate of convenience and necessity for such operation where 
the parcel post and interconnected stage line with nearby cities provided 
such service. Re Olympia-Tacoma Auto Freight Co. (Wash.) 113. 


MORTGAGES. 
For mortgages generally, see Security Issugs. 


MUNICIPALITIES. 

Apportionment of revenues for fire service, see APPORTIONMENT, 15. 

Local consent as an incident of securing certificate of convenience and 
necessity, see CERTIFICATES OF CONVENIENCE AND NEcEssItTy, 11-14. 

Power of Commission to restrict operation of ordinance, see ComMmMIs- 
sions, 3. 

Lack of Commission power to approve action of board of selectmen in 
attempt to amend grant of location for transmission lines, see 
COMMISSIONS, 4. 

P.U.R.1928C. 
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MUNICIPALITIES 
Lack of power of city commissioners or Commission without vote of 


continued. 





electors to change contract between city and street railway, see 
COMMISSIONS, 5. 

Ordinance declaring part of railroad station driveway to be public hack 
stand as not a valid exercise of police power, see CONSTITUTIONAL 
Law, 14. 

Commission order attempting to control duplication of electric facili- 
ties in borough as within jurisdiction of Commission notwithstand- 
ing that it may involve question of which utility should obtain 
prerogative of street lighting in particular borough without con- 
sent of municipality, see MONOPOLY AND COMPETITION, 1. 

Evasion of exclusive franchise by route extension, see MONOPOLY AND 
COMPETITION, 13. 

Defective legal publication of ordinance, see ORDINANCES, 1. 

Power of town over terminals of railroad, see RAILROADS, 3. 

Approval of modification of a proposed increase of telephone rates stip- 
ulated between the utility, a city, and a civie organization in order 
to save expense of rate procedure, see RATEs, 1. 

Expense of furnishing fire protection as properly charged to towns 
rather than other classes of consumers, see RATEs, 70. 

Charges to municipality for hydrant service as proper and sufficient 
amount to lighten the burden for small domestic consumers, see 
RaTEs, 74. 

Exercise of Commission authority over electric extension and service 
equipment on municipal streets as not conflicting with right of 
municipality to control its highways, see SERVICE, 3. 

Powers over rendition of service, see SERVICE, 8. 

Ascertainment of value for municipal acquisition, see VALUATION, 11, 
12. 


1. A board of selectmen was held to have no authority to order the dis- 
continuance of a transmission line maintained in accordance with a valid 
location on the ground set forth in a statute that it “incommodes the public” 
except as permitted under other provisions of the same act giving it power 
to regulate the use and maintenance of such lines to the extent of revoca- 
tion where in its judgment public health, safety, convenience, and prop- 
erty are affected. Re Winchester (Mass.) 676. 

2. The records of a former board of selectmen cannot be corrected by a 
succeeding board, no member of which was a member of the board whose 
records are sought to be corrected. Re Winchester (Mass.) 676. 


MUNICIPAL PLANTS. 
Competition between municipal plant and public utility, see Monopoly 
AND COMPETITION, 2-8. 
Rule requiring all consumers to be served through separate meters as 
unreasonable in case of office and apartment buildings, see RaTEs, 
31. 


Lack of power to compel municipal utility to make extension beyond 
city limits, see SERVICE, 1. 
P.U.R.1928C. 
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MUNICIPAL PLANTS—continued. 
Ascertainment of value for municipal acquisition, see VALUATION, 11, 
12. 
Deduction for accrued depreciation in determining value for municipal 
acquisition, see VALUATION, 24. 

1, The Commission has no power to require a utility to deed property 
to be constructed and practically financed out of revenue to a city which 
does not exercise its option to purchase, and where the investment is fully 
amortized. San Francisco v. Spring Valley Water Co. (Cal.) 243. 

2. A city exercising its option to purchase a utility should pay to the 
company the difference between the actual cost of the properties and im- 
provements and the amount in the amortization fund at the time of the 
transfer. San Francisco vy. Spring Valley Water Co. (Cai.) 243. 

3. The Commission has no jurisdiction to determine that a finding of 
the value of properties to be acquired by a municipality shall no longer 
be of any force and effect when the matter of the acquisition of the prop- 
erties has been submitted to the voters within the time allowed by statute 
and rejected by them. Re Marysville (Cal.) 601. 

4. A city which, within sixty days after the Commission has made 
its finding as to just compensation for property to be acquired as a mu- 
nicipal plant, has initiated proceedings for the purpose of submitting the 
proposition to the voters to acquire the property under eminent domain 
proceedings, and which has complied with the procedure outlined in sub- 
section 6 of § 47b of the Public Utilities Act is not shown to have failed 
to pursue diligently its rights conferred under § 47b of the Public Utilities 
Act. Re Marysville (Cal.) 601. 


NATIONAL ELECTRIC SAFETY CODE. 
Conformance of rules and regulations of Commission with provisions 
of National Electric Safety Code, see Execrricity, 1, 2. 


NATURAL GAS. 

Allowance for depreciation of natural gas property, see DEPRECIATION, 
23. 

Definition of public service, see PusLic UTILITIES, 

Evidence that natural gas well operated by two individuals served only 
the properties of the operators, their bona fide tenants, a city 
hall, and post office, as not sufficient to warrant finding that such 
property had been dedicated to public use, see PusLic UTILiTIEs, 1. 

Highest price paid by companies rendering similar service as reasonable 
price to be paid for such service, see RaTEs, 19. 

For natural gas rates, see RATEs, 49. 

Depreciation of natural gas wells, see VALUATION, 23. 

1. Natural gas when reduced to possession is a commodity in which 

the owner has the same property right as he would have in a ton of coal or 
a cord of wood. Re American Indian Oil & Gas Co. (Okla.) 815. 


NECESSITY. 
See CERTIFICATES OF CONVENIENCE AND NECESSITY. 
P.U.R.1928C. 
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NOTICE. 

Notice of application for certificate of convenience and necessity, see 
supra, l. 

Notice of service improvements of competitors, see MONOPOLY AND 
COMPETITION, 9. 

Defective legal publication of ordinance, see OrDINANCEs, 1. 

Necessity for notice of filing of new rates by a wholesale company, 
see PROCEDURE, 2. 

Lack of right to complain against failure to receive notice when party 
has knowledge of fact, see PRocEDURE, 3. 

Failure to serve notice before entrance of Commission order, see Pro- 
CEDURE, 4. 


1. A certificate was refused to an applicant as to part of a route pro- 
posed as an extension to previous operations, although a railroad paralleling 
the same did not appear or file protest where the notice of the hearing did 
not clearly indicate that such additional section would be considered, and 
the applicant was advised to apply for a separate certificate therefor under 
a statute requiring that each route be authorized by a separate certificate. 
Re Ross (Wis.) 237. 


CBSOLESCENCE. 
Street car riders of to-day as not to provide for remote contingencies 
involving unusual amounts, see DEPRECIATION, 3. 
Computation of depreciation of street railways, see DEPRECIATION, 4-7. 


OFFICERS’ SALARIES. 
Excessive amounts for salaries of general officers of street railway 
having relatively small rate base, see Return, 18. 


OFFICES. 
Rule requiring all consumers to be served through separate meters 
as unreasonable in case of office and apartment buildings, see 
RAteEs, 31. 


OFF-PEAK SERVICE. 
Electricity for cooking as by-product in view of off-peak character of 
service, see RATES, 44. 
No cooking rate on off-peak load as justified where appliances would 
not otherwise be used, see Rates, 45. 


OIL. 

Grant of certificate for construction of pipe line for common carriage 
of oil and gasoline where railroad station is remote, roads are 
frequently blocked by snow, and cost of construction will not 
exceed expense of automobile truck service, see CERTIFICATES OF 
CONVENIENCE AND NECESSITY, 33. 

P.U.R.1928C. 
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OPERATING EXPENSES. 

Provision of statute excluding imposition of tax on interstate com- 
merce as not preventing privilege tax levied on telegraph opera- 
tion from being charged against handling expense of interstate 
and intrastate messages in proper proportion, see APFPORTION- 
MENT, 12. 

Apportionment of expenses between interstate and intrastate business 
of a telegraph company, see APPORTIONMENT, 13, 14. 

Fixed expense properly chargeable to consumer owning transmission 
line which is used in service of other customers, see RATEs, 48. 

For operating expenses generally, see RETURN, 4-18. 
Measure of working capital as found in relation between operating 

expenses and revenue collection periods, see VALUATION, 41. 

One month’s operating expenses as allowance for working cash capital 


of electric utility, see VALUATION, 43. 


CPERATION IN GOOD FAITH. 
Operation in good faith prior to regulation as a ground for granting 
a certificate of convenience and necessity, see CERTIFICATES OF 


CONVENIENCE AND NECESSITY, 41. 


OPTIONAL RATES. 
Optional electric rates as not required to be annulled because unavail- 
able in certain parts of service area, see Rates, 39. 
Optional flat rate of $1 a month established between patrons of a cer- 
tain exchange in lieu of d5-cent toll charge exceeding such amount, 


see RATES, 66. 


ORDERS. 
Test of reasonableness of Commission orders, see COMMISSIONS, 2. 
Failure to serve notice before entrance of Commission order, see PRo- 
CEDURE, 4. 
Collateral attack on Commission rate order, see PROCEDURE, 5. 


1. An order requiring a municipal plant to cease and desist from 
serving customers over an unauthorized extension line within a reasonable 
time was amended to provide a definite time, in view of the power of the 
Commission at any time to rescind, alter, or amend any orders made by it. 


Public Service Co. v. Loveland (Colo.) 47. 


ORDINANCES. 
Power of Commission to restrict operation of ordinance, see CoMMIS- 
SIONS, 3. 
Ordinance declaring part of railroad station driveway to be public 
hack stand as not a valid exercise of police power, see CoNsTITU- 
TIONAL Law, 14. 
Evasion of exclusive franchise by route extension, see MONOPOLY AND 
COMPETITION, 13. 
P.U.R.1928C. 
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ORDINANCES—coutinued. 

1. An ordinance directing a water utility to comply with the order of 
a city board to install a water main and presc:‘bing a penalty for the 
violation of such order was declared void by the Commission under au- 
thority of the legislature (Acts of 1913, p. 167) because of the city’s 
failure to publish the ordinance in the manner prescribed by a mandatory 
statute (Acts of 1927, p. 254, § 4). Indianapolis Water Co, v. Indianapolis 
(Ind.) 169. 


GRIGINAL COST. 
Measures of value for rate making, see VALUATION, 5-10. 
Original cost as a measure of value for purpose of issuing securities, 
see VALUATION, 18. 
Amount actually paid for water right as not determining present fair 
value, see VALUATION, 57. 


OVERCHARGES. 
See REPARATION, 1-4. 


OVERHEAD. 

Cost of designing, cost of insurance during construction, and other 
overhead, which are lost when items of physical property are worn 
out or removed as making necessary an allowance for depreciation 
of construction overheads, see DEPRECIATION, 9. 


Treatment of, in valuation, see VALUATION, 25-29. 


OVERLOADING. 
Allowance of depreciation rate greater than that usually allowed on 
sewerage system where existing plant is subject to constant over- 


loading, see DEPRECIATION, 14. 


PARKS. 
Tax on street railways for maintaining parks as legislative mandate 
changeable only by General Assembly act, see RETURN, 6. 


PARTIES. 
Necessity of at least one party to contract to be a public utility to 
give Commission jurisdiction, see COMMISSIONS, 10. 


Who may raise constitutional questions, see CONSTITUTIONAL Law, 5. 


1. Illegal and unauthorized bus operations do not give the operator 
any standing as a protestant against the granting of a certificate of con- 
venience and necessity notwithstanding good faith, in view of the fact that 
the law describes the manner in which certificates may be secured and the 
operator is presumed to know them. Re Virginia & Truckee R. Co. ( Nev.) 
203. 

P.U.R.1928C. 
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PASSENGERS. 
Apportionment of items between commuter and noncommuter business 


of a railroad, see APPORTIONMENT, 2-11. 

Certificate for motor service as authorizing only the carriage of pas- 
sengers and light luggage, where tariff filed only for such service, 
notwithstanding application asks authority to transport freight, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 45. 


PAVEMENT. 
Lack of authority to compel resurfacing of highway upon traction 
abandonment, see SERVICE, 2. 
Removal of tracks and ties of abandoned traction system as not per- 
mitted in advance of repavement, see SERVICE, 31. 
Use of fire hydrants for supplying water for street improvement as 
an interest of the public, see Service, 57, 58. 


Treatment of pavement over mains, see VALUATION, 31. 


PAYMENTS. 
Increased rate order made retroactive to operate from commencement 


of quarterly billing, see Rates, 23. 
1. A penalty of 23 cents per thousand cubic feet for nonpayment of 
bills within ten days from their rendition was added to a schedule of rates 
for natural gas. Re American Indian Oil & Gas Co. (Okla.) 815. 


PHYSICAL CONNECTION. 

Order requiring telephone company to allow additional switchboard 
connection for improvement of toll service as valid exercise of 
police power, see CONSTITUTIONAL Law, 11. 

Commission jurisdiction in matter of restoration of connection be- 
tween telephone companies at exchange in another state, see INTER- 
STATE COMMERCE, 12. 

Approval as not necessary before severing physical telephone connection, 
see SERVICE, 5. 

Compulsory and other physical connection of telephone, see SERVICE, 
49, 50, 53, 55, 56. 

Right of rural company to performance of contract to receive long 
distance connection notwithstanding reduced rate, see SERVICE, 49. 


PIPE LINES. 

Grant of certificate for construction of pipe line for common carriage 
of oil and gasoline where railroad station is remote, roads are 
frequently blocked by snow, and cost of construction will not ex- 
ceed expense of automobile truck service, see CERTIFICATES OF 
CONVENIENCE AND NECESSITY, 383. 

P.U.R.1928C. 
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PLEADING. 

Filing of bill of complaint in suit in equity in United States Court 
before complaint is served in action commenced in supreme court 
of state as resulting in Federal jurisdiction attaching before com- 
mencement of state court suit, see Courts, 1. 

Bill in equity alleging that plaintiff is deprived of property without 
due process by act of state legislature and orders pursuant thereto, 
with facts which might sustain contention as conferring jurisdic- 
tion upon Federal Court, see Courts, 4. 

Failure to allege facts sufficient to constitute cause of action under 
Federal statute as not jurisdictional defect, see Courts, 5. 

Amendment of complaint without hearing, see Procepureg, 1. 


1. A motion to dismiss a complaint against motor bus operation al- 
leged to be illegal on the ground that it is not alleged that the acts done 
were in violation of law, nor that they were done as common carriers for 
compensation, will be denied where the alleged acts are clearly set forth 
and the prayer is that the defendants be restrained from continuing such 
operations. Motor Service Express v. Baker (Cal.) 531. 


POLES. 

Contract by which electric utility is to construct poles for industrial 
consumer at compensation sufficient to amortize capital, see Com- 
MISSIONS, 11. 

Location of high voltage wires, see ELECTRICITY, 3-6. 


POLICE POWER. 
Regulation of motor carriers under police powers of state, see Con- 
STITUTIONAL LAw, 2-7. 


POLICE REGULATION. 
Motor transportation companies engaged in interstate and intrastate 
commerce as subject to police regulations of state, see INTERSTATE 
CoMMERCE, 7, 8. 


POSSESSION. 
Reduction of natural gas to possession, see NATURAL Gas, 1. 


POWERS. 
Of Commissions over certificates of convenience and necessity, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 3, 4. 
Jurisdiction, powers, and duties of Commissions, see COMMISSIONS. 
Of states over highways used by motor vehicles, see AUTOMOBILES, 2, 3. 
Powers of Commissions over monopoly and competition, see MONOPOLY 
AND COMPETITION, 1. 
Jurisdiction, powers, and duties of Commissions over valuation, see 
VALUATION, 1. 
P.U.R.1928C. 59 
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PRESUMPTIONS. 
Presumption that Federal Court made allowance for overhead, see 
VALUATION, 28. 


PRICES. 
Former appraisal and price declined as factors in determining value, 
see VALUATION, 3. 
Fluctuation in prices as a factor in determining value, see VALUATION, 
4. 


PRIORITY. 

Factors considered in choosing between applicants for certificates of 
convenience and necessity, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY, 42-44. 

Filing of bill of complaint in suit in equity in United States Court be- 
fore complaint is served in action commenced in supreme court 
of state as resulting in Federal jurisdiction attaching before com- 
mencement of state court suit, see Courts, 1. 


PROCEDURE. 
Procedure on appeal, see APPEAL AND REVIEW, 2. 
Commission unable to make order based on conjecture as requiring 
sufficient facts to justify proposed rates, see RATES, 20. 
Reparation as not formally ordered in proceedings initiated by utility, 
but jurisdiction retained pending actual repayment of overcharges, 
see REPARATION, I. 


1. The amendment of a complaint asking the prevention of an unau- 
thorized service extension, so as to forbid service on the extension instead 
when it appears that the line has already been constructed, is not improper 
and erroneous because it was not germane to the original relief asked and 
was allowed without hearing, if it appears that a copy of the amendment 
was received by the respondent the day before it was filed and that no 
cebjection has ever been filed or made to it. Public Service Co. v. Loveland 
(Colo.) 47. 

2. Water companies having actual knowledge of the effect of the filing 
of new rates by a wholesale company and the ensuing proceeding before 
the Commission are presumed to know that preferential rates are illegal 
and will not be permitted after such proceedings to postpone the effect of 
the order by a technical defense of lack of notice, although it be under a 
guise of an original bill in equity to enjoin the collection of the newly 
fixed rates. New York & N. J. Water Co. v. Passaic Consol. Water Co. 
(N. J. Err. & App.) 653. 

3. One cannot in an equity court, with knowledge of a fact, complain 
that notice was never served upon him, and, therefore, that he had taken 
no steps to assert his rights. New York & N. J. Water Co. v. Passaic 
Consol. Water Co. (N. J. Err. & App.) 653. 

4. Water utilities may not stay an order of the Commission fixing 
water rates between wholesale and retail companies on the ground that legal 
P.U.R.1928C. 
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PROCEDURE—continued. 

and regular service of notice was not given where neither the act of the 
legislature creating the Commission nor the rules of the latter described 
how notice shall be given, and where actual and timely knowledge of the 
proceedings was had by all parties. New York & N. J. Water Co. v. Passaic 
Consol. Water Co. (N. J. Err. & App.) 653. 

5. A Commission order advancing the rates for water supplied by one 
city to another cannot be collaterally attacked by a customer of the pur- 
chasing city, in a suit to enjoin the operation of another Commission order 
fixing the rates for service to consumers in that city. Greenebaum Tanning 
Co. v. Railroad Commission (Wis. Sup. Ct.) 514. 


PROPERTY RIGHTS. 
Property rights in natural gas, see NaTuRAL Gas, 1. 


FUBLICATION. 
Defective legal publication of ordinance, see ORDINANCES, I. 


PUBLIC BENEFIT. 
Consideration of public benefit and public detriment on sale of utility 
property, see CONSOLIDATION, MERGER, AND SALE, 6. 


PUBLIC DETRIMENT. 
Consideration of publie benefit and public detriment on sale of utility 
property, see CONSOLIDATION, MERGER, AND SALE, 6. 


PUBLIC HACK STANDS. 
Ordinance declaring part of railroad station driveway to be public 
hack stand as not a valid exercise of police power, see CONSTITU- 
TIONAL Law, 14. 


PUBLIC INTEREST. 
Public interest rather than private rights as governing granting of 
certificate, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 23. 


PUBLIC UTILITIES. 
Rates established by utility as result of court order suspending rates 
fixed by public authority as subject to be enjoined by same court 
where manifestly excessive, see RATES, 7. 
Utility as having power to prescribe own rates where rates previously 
fixed have been declared confiscatory pending establishment of 
new official rates, see RATES, 27. 
Utility as having discretion either to pay out earnings in dividends 
or return them in surplus account, see Return, 1. 
teturn of 8 per cent as not required as a matter of right by utility, 
see RETURN, 22. 
Right to disregard private contracts attempting to restrict powers 
and duties of utility or of the Commission, see Services, 6. 
P.U.R.1928C. 
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PUBLIC UTILITIES—continued. 
Utility as not entitled to discontinue service until all means of con- 
tinuing same have been exhausted, see SERVICE, 27. 
Substitution of bus for street railway service upon discontinuance of 


latter, see Service, 36, 37. 


Statement that the public will always require protection against the 
discrimination and exploitations which seem to be the inevitable accom- 
paniment of monopoly powers, p. 762. 

1. Evidence that a natural gas well operated by two individuals served 
only the properties of the operators, their bona fide tenants, the city hall, 
and the post office, was held not sufficient to warrant a finding that such 
property had been dedicated to public use. Re Lake-Hubbard Nat. Gas 
Service (Mont.) 358. 

2. To constitute a public utility there must appear by the evidence 
directly or by implication a profession of publie service on the part of the 
operator, that is, a willingness to serve as a class, not necessarily all of 
the public, but any limited portion thereof as for example, could be served 
by a particular gas well, as contradistinguished from a holding out for 
service to particular individuals only, either as a matter of accommodation 
er for other peculiar reasons particular to them. Re Lake-Hubbard Nat. 
Gas Service (Mont.) 358. 

3. A company not incorporated under the laws of the state and having 
no authority as a foreign corporation to do business therein and having 
no privileges granted to it by the state or any political subdivision thereof 
is not a public utility within the definition of the Public Utility Act (§ 15). 
Re Dupont De Nemours & Co. (N. J.) 79. 

4. A Chautauqua corporation that has permitted indiscriminate con- 
nections to its sewerage system for compensation from buildings on neighbor- 
ing real estate subdivisions other than its own property, as well as from a 
hotel, railroad station, and a camp meeting association is a publie service 


o> 


company de facto. Ewing v. Pennsylvania Chautauqua (Pa.) 377. 


PUBLIC UTILITY ASSOCIATION. 
Dues for membership in public utility association as proper operating 
expense, see RETURN, 11. 


PURCHASE PRICE. 
Accounting for excess purchase price, see ACCOUNTING, 1. 
Treatment of excess purchase price, see CONSOLIDATION, MERGER, AND 
SALE, 1, 9-11. 


QUOTATIONS. 
Quotations of market price of materials as factor in determining repro- 
duction cost, see VALUATION, 14, 15. 


RAILROADS. 
Use of average figures in determining cost of passenger service, see 
ACCOUNTING, 2. 
P.U.R.1928C. 
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RAILROADS—continued. 

Appeal from Commission approval of incorporation of motor utility as 
adjunct to railroad service as premature where Commissior has not 
yet granted authority for operation, see APPEAL AND Review, 12. 

Apportionment in the case of railroads, see APPORTIONMENT, 2-11. 

Ordinance declaring part of railroad station driveway to be public 
hack stand as not a valid exercise of police power, see CONSTITU- 
TIONAL Law, 14. 

Railroad as private in every legal sense as against those not using it 
for the purpose of transportation, see CoNSTITUTIONAL Law, 16. 

Jurisdiction and powers of Commissions over crossings, see CROSSINGS, 
1, 2. 

Distinction between depreciation and maintenance, see DEPRECIATION, 
12. 

Increase in return by raising rate on particular class, see Discrim- 
INATION, 4-5. 

Railroad as having no duty to afford to all taxicab men the use of its 
lands because it has granted special privileges by contract to a 
certain individual, see DiscRIMINATION, 12. 

Regulation of interstate railroad service, see INTERSTATE COMMERCE. 

Competition between transportation companies, see MONOPOLY AND 
COMPETITION, 13-24. 

For railroad rates in general, see RATES, 50, 51. 

Necessity for taking normal figure rather than maximum of a selected 
year in allowing charge for replacement of railroad structure, see 
RETURN, 15. 

Lack of town power to regulate the use of driveway on railroad terminal 
property, see SERVICE, 8. 

Railroad service, see SERvICcE, 45-47. 

Valuation of immovable structures, such as rails, ties, and tunnels, see 
VALUATION, 9. 

Application of reproduction cost methods to valuation of movables such 
as locomotives and cars, see VALUATION, 10. 


1. Rail facilities are an absolute necessity to agricultural and live 
stock producing. communities in view of the impracticability of driving 
cattle ready for slaughter great distances to the railroad as compared with 
direct rail transportation at anything approaching reasonable rates and 
adequate service. Re Virginia & Truckee R. Co. (Nev.) 203. 

2. A railroad as an incident of ownership and to make a profit has 
a right to use and to permit others to use a driveway within its terminal 
grounds for any use that does not interfere with the discharge of its obli- 
gation as a carrier. Delaware, L. & W. R. Co. v. Morristown (U. S. Sup. 
Ct.) 414. 

3. An agreement between a railroad and a town to keep the station 
driveway “open for traffic to and from the station” does not give the town 
power to establish a public hack stand thereon nor compel the railroad to 


allow its indiscriminate use for the purpose of taxicab operators. Dela- 
ware, L. & W. R. Co. v. Morristown (U. S. Sup. Ct.) 414. 

4, An agreement between a town and a railroad for the elimination 
P.U.R.1928C. 
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RAILROADS—continued. 

ci a grade crossing and incidently regulating traffic to and from a railroad 
terminal cannot be construed as dedicating a driveway within the station 
grounds for the purpose of establishing a public hack stand by the town 
where the agreement expressly provides: ‘This contract shall not be con- 
strued as a dedication of said driveway as a public highway.” Delaware, 
L. & W. R. Co. v. Morristown (U.S. Sup. Ct.) 414. 


RAILROADS AND TERMINALS. 
Railroad as not obliged to permit persons having no business with it 
to enter stations, trains, or grounds to solicit private business, 
see SERVICE, 46. 


RANCES. 
See STOVES, 


RATE BASE. 
See also VALUATION. 
Determination of rate base as not necessary in approving petition for 
sale of utility property, see CONSOLIDATION, MERGER, AND SALE, 5. 
Determination of rate base generally, see VALUATION. 


RATE EXPENSES. 
Amortization of rate case expense over 5-year period, see RETURN, 9. 


RATES. - 


I. In general, 1. 
II. Jurisdiction, powers, and duties of Commission, 2—5., 
Ill. Reasonableness, 6—22. 
a. In general, 6—9. 
b. Factors considered in determining reasonableness, 10— 
19. 
ec. Burden of proof, 20—22, 


IV. Schedules, 23-28. 
V. Kinds, 29-33. 


VI. Rate of particular utilities, 34—76, 
. Automobile, 34-38, 
b. Electric, 39—48. 

Natural gas, 49. 


- 


c 
d. Railroad, 50, 51. 
e. Street railway, 52—60. 
f. Sewers, 61. 
g. Telephone, 62-68, 
h. Water, 69-76. 
I. In general, 

Excessive prices in sales of utility properties as not to be used against 
public in fixing rates for service or in sale of securities, see CONSOLIDA- 
TION, MERGER, AND SALE, 10. 

P.U.R.1928C. 
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RATES—continued. 

Fixing by Commission of new rates in place of rates fixed by franchise 
under statutory authority as not mere substitution of new franchise 
rates but resulting in abrogation of franchise rates so that rates 
thereafter established are subject to attack on ground of confiscation, 
see CONSTITUTIONAL Law, 13. 

Discrimination in rates, see DISCRIMINATION. 

Injunction against rates, see INJUNCTION. 

Rates in excess of those found reasonable during pendency of litigation 
as required to be refunded, see REPARATION, 4. 

Application to discontinue service as denied because of failure to ask for 
rate inerease, see SERVICE, 26. 

Measures of value for rate making, see VALUATION, 5-10. 


Annotation on rates, p. 59. 

Annotation on contract rates, p. 61. 

1, An increase of rates by a telephone utility was approved where a 
stipulation between the city, a business men’s association, and the utility 
made certain reductions in certain classes of service, modifying the original 
terms of the proposed schedule, in consideration of the withdrawal of objec- 
tion by the first two parties, in order to save the expense of valuation and 
other items incident to rate procedure. Re Vermilion County Teleph. Co. 
(Ill.) 160. 


II. Jurisdiction, powers, and duties of Commissions. 


Annotation on powers of Commissions over rates, p. 59. 

2. Proportional or joint rates of a motor carrier are subject to regula- 
tion under the general power of the state to regulate common carriers. 
Motor Service Express v. Baker (Cal.) 531. 

3. The Commission has power, under a statute (§§ 3635, 3636 of 
General Statutes) conferring jurisdiction and full authority to regulate 
rates notwithstanding the prior existence of private contracts purporting 
to fix continuing rates between parties, to modify contract rates between 
utilities and towns which are found discriminatory against other towns, 
notwithstanding the fact that they are not alleged to be unreasonable by 
the company or sought to be modified. Re Guilford-Chester Water Co. 
(Conn.) 545. 

4. The Commission may properly suspend a proposed rate for the use 
of “hand set” telephones since it is not a rate for a new service but merely 
a new instrumentality. Re Southwestern Bell Teleph. Co. (Ill.) 283. 

5. The Commission, although it does not set contracts aside, has power 
and it is its duty to fix rates which are reasonable and just, even though 
such rates are inconsistent with rates fixed by contract. Re American 
Indian Oil & Gas Co. (Okla.) 815. 


Ill. Reasonableness, 


a. In general. 


Annotation on reasonableness of rates, p. 60. 
6. A tentative and general increase of rates for a gas company apply- 
P.U.R.1928C. 
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RATES—continued. 

ing for permission to discontinue service because of a failure to make operat- 
iig expenses was ordered for the purpose of continuing service, where the 
records of the utility made it impossible to determine exactly what rates 
would produce revenues sufficient to justify such continuation. Re Denman 
(Idaho) 672. 

7. Whenever, as a temporary consequence of litigation or adjudication, 
utilities’ rates prescribed by public authority are held invalid and the utility 
company is thereby privileged to impose and exact rates of its own making, 
such self-prescribed rates must be reasonable, and unjust or excessive ad 
interim rates prescribed by the utility company may be enjoined in ancil- 
lary proceedings in the court whose prior orders made it possible for the 
utility company to establish temporary rates of its own making. Hutchin- 
son v. Hutchinson Gas Co. (Kan. Sup. Ct.) 493. 

8. The Commission is not justified in deciding the reasonableness of 
rates on the theory that in no event could improvements be secured except 
by allowing the particular increase. Re Long Island R. Co. (N. Y. T. C.) 
748. 

9. A telephone utility which has established an exchange not otherwise 
required for the special benefit of industrial consumers under a contract 
is entitled to charge a fair and adequate rate for such service upon the 
expiration of the contract where standard rates would not be justified in 
view of the special expense of such service. Re Brier Hill Colleries (Tenn.) 
336. 

b. Factors considered in determining reasonableness. 

Annotation on comparison of rates, p. 60. 

10. Long existing recommendations of health authorities, admittedly 
reasonable, are in their nature mandatory upon a water utility, and, there- 
fore, important in determining the question of rates where the execution 
of such orders requires both additional expenditures of capital and addition- 
al operating expenses. Re Guilford-Chester Water Co. (Conn.) 545. 

11. The quality of gas furnished is an element to be considered in estab- 
lishing gas rates. Re Denman (Idaho) 672. 

12. Exhibits as to the general rate structure of a utility whose rates 
were under attack for unreasonableness and discrimination were permitted, 
notwithstanding the fact that the complaint was made only as to certain 
rates, in view of the fact that they would be material if a reduction were 
sought or could be otherwise used to show the general rate situation and 
financial condition of the company. Aledo v. Lllinois Northern Utilities 
Co. (Ill) 67. 

13. A 100 per cent increase in rates of a steam-heating utility which 
has operated over a period of five years at a deficit equal to 107 per cent 
of annual revenues should be refused by the Commission, as an alternative 
to service abandonment, because of its inadequacy to meet operating ex- 
penses, where the increase in rates would undoubtedly result in a loss of 
considerable patronage without a corresponding reduction in expenses. Re 
Public Service Co. (Ill.) 163. 

14. There is a limit beyond which the Commission cannot go in per- 
mitting higher rates to meet not increasing costs of doing business, but 


P.U.R.1928C. 


XU, 








INDEX. 937 


RATES—continued. 
failure to earn a sufficient return, because of the falling off of business. 
Re United R. & Electrie Co. (Md.) 604. 

15. The public cannot be expected to be transported for less than the 
cost of transportation, plus a fair return for the use of the transportation 
agency. Re United R. & Electric Co. (Md.) 604. 

16. A rate at one exchange is not highly pertinent evidence of what 
might be a reasonable rate at another exchange offering the same class 
ot service, especially where a considerable portion of the property has been 
placed in recent years under a high level of unit costs and where free inter- 
exchange service is permitted for the convenience of the subscribers. Re 
Platte Valley Teleph. Corp. (Neb.) 193. 

17. Comparisons ought not to be the sole basis for the determination 
of rates, although they are undoubtedly helpful and important. Re Long 
Island R. Co. (N. Y.) 705. 

18. Comparisons of rates to ascertain the reasonableness thereof are 
competent evidence, but their probative force depends on circumstances, 
and in no case ought to be controlling. Re Long Island R. Co, (N. Y. T. C.) 
748. - 

19. The highest price paid by companies rendering service similar to 
the natural gas service of utility applying for increased rates under similar 
conditions was held to be a just and reasonable price to be paid by the 
applicant utility. Re West Ohio Gas Co. (Ohio) 385. 

ec. Burden of proof. 

20. The Commission, as a fact finding body, cannot make an order based 
on conjecture but should be furnished with sufficient facts to show definitely 
the reasonableness of proposed rates. Re Long Island R. Co. (N. Y.) 705. 

21. The burden of proving proposed rates to be just and reasonable 
rests squarely upon the utility under the Public Service Commission Law 
(§ 29). Re Long Island R. Co. (N. Y.) 7085. 

22. While a utility is justified in classifying consumers according to the 
use to which the service is put, nevertheless the burden of proving the 
reasonableness of the classification is upon the utility when attacked. Devils 
Lake Steam Laundry vy. Otter Tail Power Co. (N. D.) 83. 


IV. Schedules. 
Fixing of temporary rates by company after injunction against confiscatory 
rates, see INJUNCTION, 2-4. 
Necessity of notice of filing of new rates by a wholesale company, see Pro- 
CEDURE, 2. 


Annotation on rate schedules, p. 61. 

23. An order increasing water rates was made retroactive for about a 
month so as to go into effect as of January 1st of the current year in order 
to operate from the commencement of the quarterly billings for both flat 
rate and metered consumers. Re Guilford-Chester Water Co. (Conn.) 545. 

24. The cancellation of a rate schedule under which there are no con- 
sumers being served and which is clearly obsolete or unjust either to the 
operating company or to its consumers should as a general premise be 
allowed. Re Illinois Power & Light Corp. (Ill.) 57. 


P.U.R.1928C. 
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25. There may be a proper justification for the cancellation of a rate 
schedule which is not obsolete, but under which no customers are being 
served, if prospective customers could be just as economically served on 
some other existing rate schedule. Re Illinois Power & Light Corp. (IIl.) 
57. 

26. There is no necessity for the cancellation of a rate schedule under 
which no customers are being served where the evidence shows that should 
future customers request service the same rate schedule would have to be 
refiled. Re Illinois Power & Light Corp. (Ill.) 57. 

27. Rule followed that where a court having jurisdiction determines 
that a schedule of rates prescribed by official authority for the services of 
a utility company is noncompensatory and confiscatory, the utility com- 
pany may prescribe and collect rates of its own making until new rates 
have been established by official authority. Hutchinson v. Hutchinson Gas 
Co. (Kan. Sup. Ct.) 493. 

28. The Commission must be governed by a utility’s schedule of rates 
and the rules attached thereto and may net set them aside on individual 
complaint, without a hearing to modify them generally. Koch v, Joplin 
Water Works Co. (Mo.) 685. 

V. Kinds, 
Annotation on kinds of rates, p. 61. 

29. A minimum charge or flat rate was made alike to both seasonal 
and year-round patrons of a water utility having seasonal consumers to 
the extent of 44 per cent of its total patronage in view of the fact that 
it cost virtually as much to serve such patrons as it did to serve year 
round consumers regardless of the amount of water consumed. Re Guil- 
ford-Chester Water Co. (Conn.) 545. 

_ 30. A “ready-to-serve” charge of 75 cents a month was eliminated and a 
minimum charge not subject to discount, which carried with it a certain 
amount of service, was substituted in the schedule of a gas utility. Re 
Denman (Idaho) 672. 

31. A rule of a municipal plant that all consumers of electric current 
for commercial purposes shall be served through separate meters was 
ordered to be annulled in view of the hardships and injustice that would 
result to public utilities and to operators of office and apartment buildings, 
and in view of the further fact that the amount involved could not possibly 
have been more than 6 cents a year per customer. Ladoga v. Ladoga 
Masonie Building Co. (Ind.) 302. 

32. A service charge purporting to allocate to the customers their pro- 
portionate burden of the maintenance of the distribution system was dis- 
approved because it was largely theoretical and might, in its final analysis, 
be no more equitable than absorbing this cost in the commodity price. Re 
Boston Consol. Gas Co. (Mass.) 309. 

33. A rate schedule which does not include a readiness to serve or de- 
mand charge separate from the consumption charge results in undue and 
unjust discrimination in favor of the seasonal customer and against the 
interests of the all year round customer. Keyport v. County Gas Co. (N. J.) 
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VI. Rates of particular utilities, 
Annotation on ferry rates, p. 62. 
Annotation on gas rates, p. 62. 


a. Automobile. 


Authorization of proportional rates lower than aggregate of corresponding 
local rates, see DISCRIMINATION, 1. 


Annotation on automobile rates, p. 61. 

34. The mere grouping of a quantity of packages in a motor carrier’s 
trailer does not constitute a consolidated package so as to entitle the par- 
cels to a bulk or consolidated package rate. Motor Service Express v. 
Baker (Cal.) 531. 

35. Consolidated package rates are entirely distinct from ordinary 
class rates, and must be specifically provided for in a motor carrier’s tariffs. 
Motor Service Express v. Baker (Cal.) 531. 

36. Section 33 of the Public Utilities Act of California refers to joint 
rates, but this section has no application to carriers by motor truck, nor 
is there any provision in reference thereto in the Auto Stage and Truck 
Transportation Act. Motor Service Express v. Baker (Cal.) 531. 

37. Proportional rates are those which differ from the corresponding 
local rates and which apply to traffic which is destined to or is brought 
from a point on a line of a connecting carrier, and they are not the same 
as joint rates, which are applicable to shipments from a point located on 
the line of one carrier to a point on the line of another, made by agreement 
and published in a single tariff under proper concurrences of all lines over 
which the rates apply. Motor Service Express v. Baker (Cal.) 531. 

38. Special reduced rates for round trips which are not specifically 
stated in the rate schedule of a motor utility are not authorized by the 
certificate of convenience and necessity. Re Badger Transp. Co. (Wis.) 
581. 

b. Electric. 

Difference in rates for various classifications in service as not discriminatory 
if proper consideration is given to demand and load factors, see 
DISCRIMINATION, 6. 

Solution for discrimination resulting from misuse of cooking rate by 
housewives through convenience outlets in cooking ranges permitting 
them to do laundry at rate lower than power rate for regular laundries, 
see DISCRIMINATION, 7. 

Consumers who have purchased electric ranges upon representation by 
utilities that they could attach all appliances to a “convenience outlet” 
and obtain preferential rates as parties to a discriminatory practice, 
see DISRCIMINATION, 8. 

Practice of permitting electric appliances to be attached to electric stoves 
at cooking rates as discriminatory, see DISCRIMINATION, 9. 


Annotation on electrie rates, p. 62. 


39. It can not be inferred that an optional rate established in one 
part of the total territory served by an electric utility should be annulled, 
P.U.R.1928C. 
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from the mere fact that the rate is not available to the other communities 
served by the same utility. Aledo y. Illinois Northern Utilities Co. (IIl.) 
67. 

40. The room basis of electric rates permits of the recognition of the 
demand feature in a rate schedule without having the effect of penalizing 
the consumer for the installation of extra or additional sockets and out- 
lets, thereby encouraging the increased use of current. Aledo v. Illinois 
Northern Utilities Co. (Ill.) 67. 

41. The room basis differentiates between the small and the large 
domestic consumers, and permits the small householder to earn as good 
a rate as the large householder, a condition not easily attained under other 
forms of rate, and is on the whole, favorable to the consumer, fair to the 
utility, and just and reasonable in application. Aledo v. Illinois Northern 
Utilities Co. (Ill.) 67. 

42. Cooking by electricity comes in close competition with other fuel 
and a low electric rate for this service is generally advisable and justified 
from a development standpoint. Devils Lake Steam Laundry vy. Otter Tail 
Power Co. (N. D.) 83. 

43. Consideration should always be given in the determination of 
electric rates to the best possible methods of distributing the revenue bur- 
den in the most equitable manner as between commercial lighting, munic- 
ipal lighting, general power, cooking, and other uses of the service. Devils 
Lake Steam Laundry v. Otter Tail Power Co, (N. D.) 83. 

44. Electricity for cooking might properly be referred to as a by- 
product, in view of the fact that facilities necessary to meet the demand 
during the peak load would otherwise be unused if it were not for this 
off-peak service. Devils Lake Steam Laundry vy. Otter Tail Power Co, (N. 
D.) 83. 

45. A utility is justified in taking on an off-peak cooking load at a 
low rate, provided such rate is sufficient to cover fixed costs and some re- 
turn on the investment, where cocking appliances would not be used if the 
general power rates were charged. Devils Lake Steam Laundry v. Otter 
Tail Power Co. (N. D.) 83. 

46. Any inquiry into the fairness of a special rate to a consumer 
who has built and maintains his own transmission line must take into 
consideration the value to the utility of portions of the extension used in 
the service of other customers. Re Iron River Water, Light & Teleph. Co. 
(Wis.) 93. 

47. It was assumed, in arriving at a special rate for a consumer who 
had built his own transmission line, that he donated to the company 
annually an amount equal to one-half the carrying charges on that por- 
tion of his line used in the service of other utility customers along the 
route of such line, the average revenue from whom was not much greater 
than from himself. Re Iron River Water, Light & Teleph. Co. (Wis.) 93. 

48. The fixed expense properly chargeable to a service to a utility pa- 
tron which is taken from the end of a transmission line built and main- 
tained by another patron must be fairly determined in arriving at a 
P.U.R.1928C. 
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special rate for the latter. Re Iron River Water, Light & Teleph. Co. ( Wis.) 
93. 

ec. Natural gas. 

49. The Commission should, in fixing natural gas rates, determine the 
market value of the gas wells instead of speculating as to the value of 
leaseholds, wells, and equipment thereon, or the expense of operating the 
same, where there is an independent market whereby tle company can sell 
its gas at the well at the market price per cubic foot. Re American Indian 
Oil & Gas Co. (Okla.) 815. 


d. Railroad. 
Use of average figures in determining cost of passenger service, see Ac- 
COUNTING, 2. 
Apportionment of items between commuter and noncommuter business of a 
railroad, see APPORTIONMENT, 2-11. 
Increase in return by raising rate on particular class, see DISCRIMINATION, 
4-5. 


Annotation on railroad rates generally, p. 63. 

Annotation on railroad commodity rates, p. 63. 

50. An industry may not collect compensation from another shipper 
for its use of a spur track owned and controlled by a railroad company 
where a contract between the industry and the carrier expressly reserves 
to the latter the right not only to use it for itself but also for other 
shippers. Conway Oil & Ice Co. v. Gibson Oil Co. (Ark. Sup. Ct.) 136. 

51. Ticket selling and baggage handling features were held not to be 
the distinctive characteristics of commutation service in view of the fact 
tllat whenever the amount of travel more than makes up to the carrier for 
the reduction of charge per capita, than such a reduction is reasonable and 
in the interests of both the carrier and of the public. Re Long Island 
R. Co. (N. Y. T. C.) 748. 


e. Street railway. 
Questions of discrimination in fixing zone limits of street railways, see 
DISCRIMINATION, 3. 


Discussion of the problem of dealing with stub-end lines in adjusting 
fare zone limits, p. 398. : 

52. A street railway company was authorized to establish an experi- 
mental rate schedule of 10 cents for a single cash fare, and 5 cents to the 
holder of a 25-cent individual weekly identification card. Re Santa Bar- 
bara & S. R. Co. (Cal.) 528. 

53. A railroad company was not required to issue free transfers to 
and from a bus line operated by a subsidiary company without profit where 
the effect would be requiring the company to give service over a line, not a 
part of its system, for nothing. Re United R. & Electric Co. (Md.) 604. 

54. A weekly pass proposition for a street railway system was refused 
where the Commission had not been shown that it ever had any bene- 
ficial effect upon the revenues of any company which had adopted it, and 
P.U.R.1928C. 
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in view of the lack of any manner of determining or checking such effect. 
Re United R. & Electric Ce. (Md.) 604. 

55. The action of the legislature in adjusting the boundaries of a city 
so that the people formerly residing in certain territory are moved be- 
yond the limits ought not to deprive them of as great a measure of rail- 
road service for their single car fare as is received by those more fortunate- 
ly situated with relation to the city. Re United R. & Electric Co. ( Md.) 
604. 

56. Zone limits should be located at populous centers where such lo- 
cations are not unduly distant from the point where equality of distances 
would otherwise obtain. North Providence v. United Electric R. Co. (R. I.) 
395. 

57. Track distance is one of the determining factors of expense to the 
street railway company, involving as it does the relative track investment 
and maintenance, and the pay of platform men, but the indirectness of 
routes and the convenience of passengers should be also considered in fix- 
ing first fare zone limits. North Providence vy. United Electric R. Co. 
(R. 1.) 395, 

58. Zones should be as nearly equal as possible, but due consideration 
should be given to all the special and peculiar conditions that apply to 
each individual street railway line which would require a deviation from 
strict equality of mileage or air-line distance or both. North Providence v. 
United Electrie R. Co. (R. I.) 395. 

59. The determination of proper and reasonable first zone limits from 
the centers, of cities cannot be established upon any mere theoretical or 
mathematical rule, whether based upon track mileage or air-line distance. 
North Providence vy. United Electric R. Co. (R. I.) 395. 

60. A weekly pass was not believed to be a useful type of fare for a 
city such as Madison, Wisconsin. Re Madison R. Co. (Wis.) 842. 


f. Sewers. 
61. Anticipatory charges for sewerage connections cannot be based 
upon the value of the plant expected to be constructed or rebuilt in the 
future. Ewing v. Pennsylvania Chautauqua (Pa.) 377. 


g. Telephone. 
Administration expense on hand-set telephones 50 per cent in excess of other 
type of equipment permitted as test rate, see RETURN, 4. 


Annotation on telephone rates generally, p. 64. 

Annotation on telephone toll charges, p. 64. 

Annotation on free interexchange, p. 65. 

62. The establishment of toll rates by a telephone utility over a system 
developed on the basis of free exchange of service of five closely related 
exchanges was denied where the effect of the change would give three of 
the exchanges access to less than one hundred stations, the fourth to 163, 
and the fifth to 405 stations where formerly all had access to 2000 stations. 
Re Rossville Teleph. Co. (Ill.) 157. 

63. The fact that a telephone company did not intend to place into 
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effect a part of its prospective toll rate even though authorized, indicated 
that from the standpoint of public policy it was not advisable to charge 
the toll until several proposed consolidations in the system could be effected. 
Re Rossville Teleph. Co. (Ill.) 157. 

64. An additional rate of $3 per year for “hand set” telephones, 
leaving an excess of about 49 cents above the actual cost of such service, 


” 


was permitted in view of the fact that the greater part of the cost is 
based on estimate and not upon actual experience. Re Southwestern Bell 
Teleph. Co. (Ill.) 283. 

65. An additional rate for the functioning of new style equipment is 
proper only to the extent of covering the extra cost of such service but 
any further charges for the purpose of discouraging the use of improved 
facilities and prohibiting subscribers from availing themselves of advance- 
ment in the art is a “luxury charge” and should not be permitted. Re 
Southwestern Bell Teleph. Co. (Ill.) 283. 

66. An optional flat rate in lieu of 5 cents per call was established be- 
tween the patrons of certain exchanges with the consent of the utility at a 
charge of $1 per month where the number of monthly calls on the 5-eent 
basis exceeded such amount. Re A. & M. Teleph. Co. (Ind.) 305. 

67. Rates to a group of industries for whose special benefit an ex- 
change not otherwise required was established were, upon the expiration 
of a contract fixing rates, placed on a flat monthly basis allowing free ex- 
change to several frequently used long distance points in view of the in- 
adequacy of standard rates to meet the situation. Re Brier Hill Collieries 
(Tenn.) 336. 

68. Domestic subscribers to an exchange built for the special benefit 
of industrial consumers paying a large flat monthly sum for free ex- 
change to several frequently used long distance points were charged toll 
rates for the same service and given the benefit of a standard monthly 
rate. Re Brier Hill Collieries (Tenn.) 336, 


h. Water. 


Annotation on water rates, p. 66. 

69. The amount of revenue to be derived from fire protection service 
should depend upon the number of inch feet of main, excluding so-called 
mains four inches and under in diameter since they are inadequate for fire 
protection. Re Guilford-Chester Water Co. (Conn.) 545. 

70. The expense of furnishing fire protection should be borne by the 
town in which such service is rendered rather than by the other classes 
of water consumers, since the towns can distribute the burden by means of 
taxation where it equitably belongs, namely, on the property protected by 
the fire service. Re Guilford-Chester Water Co. (Comnn.) 545. 

71. Rates should be fixed for carrying water through a public utility 
ditch to a headgate from which the water is distributed to landowners 
having perpetual water rights. Capital Water Co. v. Public Utilities 
Commission (Idaho Sup. Ct.) 473. 


72. Fire hydrants are primarily for the purpose of protection against 
conflagration, but additional uses of water therefrom such as for the 
P.U.R.1928C. 
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paving of streets do not take them from the rules governing their primary 
purpose, which specifically exempt the company from the obligation of in- 
stalling a meter for water used for fire extinguishment. Koch v. Joplin 
Water Works Co. (Mo.) 685. 

73. A paving company requiring water for temporary construction 
in different parts of the city and using it from the fire hydrants is not en- 
titled to metered service under a rule providing that a consumer using wa- 
ter for any purpose shall have the right to require the water company 
to place a meter at its expense upon the service pipe and to pay at existing 
meter rates, where other rules specifically exempt from metering, water 
used for fire extinguishment as well as defining the location of service pipes 
and limiting the use of meters. Koch v. Joplin Water Works Co. (Mo.) 
685. 

74. Such charges should be made to a municipality for hydrant service, 
which can be taken care of through taxation and paid in a substantial part 
by non-users of utility service, as to make the rate burden as light as 
possible for small domestic consumers. Winnemucca yv. Western States 
Utilities Co. (Nev.) 73. 

75. A rule of a water company providing for a special flat rate to 
each family occupying the same premises served through the same out- 
let can reasonably be applied only in cases where families maintain dis- 
tinetly separate establishments. Hoffman y. Berry Springs Water Co. (Pa.) 
836. 

76. A special rate for boarding houses cannot be applied to a house in 
which there are a number of families making their home with all facilities 
in common where there is no solicitation of transients. Hoffman v. Berry 
Springs Water Co. (Pa.) 836. 


RATE SCHEDULE. 
Utility as not entitled to compensation for deficit occasioned by 
schedule of rates for period previous to effective date of schedule, 


see RETURN, 13. 


REAL ESTATE. 

Agreement between property buyers and real estate company intercor- 
porately related with water utility placing restriction on service 
of latter as not binding upon utility or patron, see Service, 9. 

Subdivider of real estate as required to pay cost of piping subdivi- 
sion, see SERVICE, 18. 

Refusal of allowance for overhead costs on utility real estate, see 
VALUATION, 27. 


REASONABLENESS. 
teasonableness of rates, see Rates, 6-22. 
Reasonableness of return, see REtuRN, 19-40. 
P.U.R.1928C. 
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RECAPITALIZATION. 
Recapitalization of water utility properties on basis reducing return 
on common stock as not in public interest, see Securrry Issues, 
9 


RECEIVERS. 

Necessity of certificate for motor transportation service by receiver, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 8. 

Xeceiver of motor company as not to transfer certificate without con- 
sent of Commission after public hearing, see CERTIFICATES OF 
CONVENIENCE AND NECESSITY, 49. 

Continuation of inadequate fare in order to force receivership as det- 
rimental to public benefit, see Rerurn, 25. 


RECORDS. 
Assumption that no operative rights have been granted by counties 
where county records do not reveal such rights, see CERTIFICATES 
or CONVENIENCE AND NECEssITy, 13. 
Records of former board of selectmen as not to be corrected by succeed- 
ing board, no member of which was a member of the earlier board, 
see MUNICIPALITIES, 2. 


REFINANCING. 
Consideration of depreciation in refinancing existing properties, see 
VALUATION, 19. 


REFUND. 
See REPARATION, 1-4. 


REGULATIONS. 
See RULES AND REGULATIONS. 


REHEARING. 
Filing of briefs in support of petition for rehearing, see APPEAL AND 
REVIEW, 2. 


REINSTATEMENT. 
Lack of Commission jurisdiction over action of street railway’s di- 
rectors in reinstating outstanding obligation of company which 
has been temporarily cancelled, see CoMMISSIONS, 12. 


REORGANIZATION. 
Continuation of inadequate fare in order to force receivership as det- 
rimental to public benefit, see RETURN, 25. 
Reorganization of traction company unable to sell securities because 
of encumbrances as advisable where more flexible mortgage would 
enable the revision of financial structure, see Securiry Issugs, 9. 


P.U.R.1928C. 60 
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Lack of Commission authority to order corporate reorganization in- 
volving substantial changes in utility financial structure, see SE- 
curity Issues, 10. 


REPARATION. 

1. A utility was not formally ordered to refund charges found to 
have been illegally collected in proceedings started by the company it- 
self on interpretation of its own rules and practices, but jurisdiction was 
retained to enter such order if repayment was not made within a reasonable 
time. Re Fontana Domestic Water Co. (Cal.) 661. 

2. Unwarranted deposit charges collected for service extensions not 
ir conformity with rules and regulations of the utility covering such mat- 
ters should be refunded to the consumers either in cash cr by way of serv- 
ice. Re Fontana Domestic Water Co. (Cal.) 661. 

3. A charge for extension of service by a water utility which is not 
warranted by the rules on file with the Commission is illegal and should 
be refunded. Re Fontana Domestic Water Co. (Cal.) 661. 

4. A natural gas company was required to refund amounts collected 
in excess of the rates found reasonable during the pendency of litigation 
when a temporary restraining order of the Federal Court was in effect. 
Re American Indian Oil & Gas Co. (Okla.) 813. 


REPLACEMENTS. 
Necessity for taking normal figure rather than maximum of a se- 
lected year in allowing charge for replacement of railroad struc- 
ture, see RETURN 15. 


REPRODUCTION COST. 
Measures of value for rate making, see VALUATION, 5-10. 
Ascertainment of reproduction cost, see VALUATION, 14, 15. 
Reproduction cost as a measure of value for purpose of issuing securi- 
ties, see VALUATION, 17. 
Disapproval of application for reproduction cost methods to ascertain 
going concern value of railroad, see VALUATION, 53. 


RES ADJUDICATA. 
Dismissal of application for certificate where previous applications 
have been denied and same issues disposed of, see CERTIFICATES OF 
CONVENIENCE AND NECcEssITy, 20. 


RESERVES. 
Large depreciation reserve as not to be built up to provide for con- 
tingencies that may never occur, see DEPRECIATION, 2. 
Proper replacement reserve as measure of accrued depreciation, see 
DEPRECIATION, 15. 
P.U.R.1928C. 
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RESTRICTIONS, 
Jurisdiction of Commission to impose restriction on granting certifi- 
cate, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 4. 


RETURN. 


I. In general, 1, 2. 

II. Gross revenues, 3. 

III. Operating expenses and other deductions from gross revenues, 
4-18. 

IV. Reasonableness, 19—40. 
a. In general, 19—29. 
b. Necessity of valuation to determine reasonableness, 30, 

31. 

c. Specific amounts allowed, 32-40, 


I. In general. 

Increase in return by raising rate on particular class, see DISCRIMINATION, 
4-5. 

Injunction against confiscatory rates, see INJUNCTION. 

Denial of 100 per cent rate increase to utility operating under Beary deficit 

as alternative for service abandonment where resulting loss of pat- 
ronage would further decrease return, see Rates, 13. 

Transportation utility as entitled to cost of service plus fair return, see 
RATES, 15. 

Weekly pass refused where additional revenues could not be shown or de- 
termined, see RATES, 54. 

Recapitalization of water utility properties on basis reducing return on 
common stock as not in public interest, see SecuRITy ISSUEs, 2. 

Plea of poverty as not a valid defense for refusal to comply with service 
orders, see SERVICE, 11. 

Utility twice successful in applying for increased rates as not relieved 
from service obligations on ground of inadequate revenues, see SERVICE, 
13. 

Unprofitable street railway extension refused notwithstanding inconvenience 
to residents in the proposed section, see SERVICE, 20. 

Offer to defray operating and construction loss as not proper evidence for 
utility seeking certificate for unprofitable service extension, see SERV- 
IcE, 21. 

Percentage of construction cost to be returned by prospective revenue as 
required to justify water service extension, see SERVICE, 22, 23. 

Street railway operating under a franchise obligation as not permitted to 
select most profitable portions of system for continuing, see SERVICE, 
25. 

Steam-heating utility operating for five years with an average deficit of 
107 per cent of revenues as allowed to discontinue service, see SERVICE, 
28. 


Annotation on return, p. 463. 
Discussion of the likelihood of error in a conclusion that a railroad 
P.U.R.1928C. 
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loses so much per passenger mile where a former deficit was changed to a 
net income during the period of claimed loss, p. 781. 

1. A utility, in the exercise of its own discretion, can pay out the 
amount of earnings allowed by the Commission in dividends or retain it in 
its surplus account. Re United R. & Electric Co. (Md.) 604. 

2. The Commissions must act on the assumption that the law calls 
for a full return on the total value of the property regardless of the fact 
that the increase is shared in unequal proportions by those who have in- 
vested in the property, or that it is not shared in at all by those who have 
furnished a majority of the original capital. Re Long Island R. Co. (N. Y. 
T. C.) 748. 

Il. Gross revenues, 

3. Estimates of operating revenues and expenses over a remote period 
should be disregarded and the estimate for the current year used as a basis 
where expenses and revenues have materially increased within such year. 
Re Capital City Water Co. (Mo.) 436. 


III. Operating expenses and other deductions from gross revenues. 

Calculation by Commission of total deficit reasonably supported by evidence 
and computed by competent experts as not disturbed on appeal when 
based on valuation fixed by Federal Court, see APPEAL AND REVIEW, 8. 

Provision of statute excluding imposition of tax on interstate commerce 
as not preventing privilege tax levied on telegraph operation from 
being charged against handling expense of interstate and intrastate 
messages in proper proportion, see APPORTIONMENT, 12. 

Apportionment of expenses between interstate and intrastate business of a 

PI I 

telegraph company, see APPORTIONMENT, 13, 14. 

Allowances for annual depreciation, see DEPRECIATION, 18-23. 

Measure of working capital as found in relation between operating ex- 
penses and revenue collection periods, see VALUATION, 41. 


Annotation on operating expenses, p. 463. 

Statement that maintenance charges on existing property are only in- 
cidentally affected by the expenditures or capital for new property, p. 738. 

4. An additional administration expense of 50 per cent on hand-set 
telephones over such expense item as other type equipment was permitted 
as a test rate although the Commission failed to see any reason why such 
expense should be any more on one style of phone than on another. Re 
Southwestern Bell Teleph. Co. (Ill.) 283. 

5. The additional maintenance cost of hand-set telephones was held 
not to be in excess of 50 per cent of the maintenance cost of other type 
equipment, Re Southwestern Bell Teleph. Co. (IIl.) 283. 

6. The requirement of a tax on street railway companies for the purpose 
of maintaining parks, although serving no street railway purpose whatever, 
is a legislative mandate and can only be changed by an act of the General 
Assembly. Re United R. & Electric Co. (Md.) 604. 

7. Donations for a community chest and other charities, while com- 
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mendable are a stockholders’ expense, should not be made at expense of 
utility’s customers. Re Capital City Water Co. (Mo.) 436. 

8. An amount for extraordinary depreciation to take care of repainting, 
general repairs, and renewals of unit parts and other items not included 
in the annual allowance were permitted to be amortized over a 4-year period. 
Re Capital City Water Co. (Mo.) 436. 

9. Rate case expenses were amortized over a period of five years in- 
stead of three years as applied for, in order not to burden the consumers 
unduly. Re Capital City Water Co. (Mo.) 436. 

10. Dues for a chamber of commerce, rotary club, or country club 
while commendable as a stockholders’ expense should not be charged to 
operating expenses. Re Capital City Water Co. (Mo.) 436. 

11. An item of dues for membership in a public utility association is 
a proper charge to operating expense. Re Capital City Water Co. (Mo.) 
436. 

12. A utility which has not been allowed rates to yield a sufficient 
earning is not entitled, above the actual arrears, to interest on such 
earnings. Middlesex Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 
589. 

13. A utility is not entitled to compensation for a deficit occasioned by a 
schedule of rates for any period of time prior to the effective date of such 
schedule. Middlesex Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 
589. 

14. A claim for interest on the amortization of the difference between 
the rates established and the rates in effect at the commencement of pro- 
ceedings was held to be properly disallowed. Plainfield-Union Water Co. 
v. Public Utility Comrs. (N. J. Sup. Ct.) 657. 

15. It is necessary in allowing a charge for replacements and better- 
ments not governed entirely by the actual wear of the road and structures 
to take a normal figure rather than the maximum of a specially selected 
year, in view of the fact that rate regulation looks to the future and com- 
prehensive renewals of recent years may lessen the demands of succeeding 
years. Re Long Island R. Co. (N. Y. T. C.) 748. 

16. Wage costs of telegraph business have been largely overcome by in- 
creased volume of business and increased efficiency of machinery and appli- 
ances such as the automatic message recorder and the multiple use of 
equipment. Re Western U. Teleg. Co. (N. C.) 363. 

17. The development of a device for multiple use of telegraph wire 
circuit largely increasing the capacity of wires was found to increase the 
volume of traffic handled without correspondingly increasing the capital 
outlay for additional wire circuits and the expense of maintenance of same. 
Re Western U. Teleg. Co. (N. C.) 363. 

18. Annual amounts of $15,600 and $21,600 were both found to be 
unreasonable charges for the salaries of general officers of a street rail- 
way company having a rate base of $1,203,000, and an amount of $12,000 
although believed to be comparatively high was permitted in view of the 
small income of the company. Re Madison R. Co. (Wis.) 842. 


P.U.R.1928C. 
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IV. Reasonableness. 
a. In general, 

Annotation on reasonableness of return, p. 465, 

Discussion of the right of a public utility company to a return upon 
all of its property used in the public service notwithstanding the policy of a 
Commission of keeping the rate in part of the territory commensurate with 
the cost of rendering the service therein, p. 513. 

19. An allowance was made on hand-set telephone rates to take care 
of the cost to the company in the form of interest on the additional in- 
vestment necessary to furnish such new equipment. Re Southwestern Bell 
Teleph. Co. (Ill) 283. 

20. The risk of the street railway business due to increasing auto- 
mobile competition is in fact the element which limits the rate of return 
Which the company can earn, rather than justifies an increasing return, in 
the same manner that it limits riding. Re United R. & Electric Co. (Md.) 
604. 

21. A utility is entitled to such rates as will permit it to earn a re- 
turn on the’value of the property equal to that generally being made at 
the same time and in the same general part of the country on invest- 
ments in other business undertakings which are attended by corresponding 
risks and uncertainties. Re United R. & Electric Co. (Md.) 604. 

22. A public utility is not entitled to a rate of return of at least 8 per 


ght, but the minimum of a fair percentage on value 


cent as a matter of r 
varies with cifcumstances and is governed by the facts in each particular 
case. Re United R. & Electric Co. (Md.) 604. 

23. Any rate of fare, out of which dividends may he paid, is allowed 
because the company is entitled to that amount to surplus as a matter of 
right, and not because the payment of dividends maintains the company’s 
credit. Re United R. & Electric Co. (Md.) 604. 

24. No order establishing rates should be used to bolster up by pay- 
ment of dividends a false corporate credit where the service is not justified 
by their fair worth of its rendition. Re United R. & Electric Co. (Md.) 
604. 

25. A continuation of a set rate of fare to force a street railway into 
a receivership in order to effect an alleged proper reorganization for the 
such procedure, as well as the general depressing effect on commercial con- 
ditions within the state and the community likely to result. Re United 
R. & Electric Co. (Md.) 604. 

26. An increase of rates was limited to an extent conceded to produce 
possibly slightly less than a fair return where the rapid growth of the 
community insured an increase of business to the extent where operating 
cost would not increase in proportion to the subscribers. Re Platte Valley 
Teleph. Corp. (Neb.) 193. 

27. An adjustment of telephone rates producing an earning slightly 
in excess of the return (6 per cent) thought to be reasonable for the com- 
rany was permitted where the property was subjected to an annual hazard 
which efficient management would safeguard by the establishment of an 
P.U.R.1928C. 
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adequate contingency reserve to be established and maintained by the earn- 
ings in excess of the reasonable rate. Re Portsmouth Home Teleph. Co. 
(Ohio) 333. 

28. A rate of return guaranteeing to a gas utility, after the payment 
of all expenses and maintenance to depreciation reserve, the integrity of its 
investment on a rate comparable to the earnings of more prudent and wiser 
investors, should not be allowed where the history of the enterprise demon- 
strates that the owners are not in step with modern methods and have re- 
fused to install a policy of economical operation, fair bargaining, and other 
attributes of efficient and successful management. Re West Ohio Gas Co. 
(Ohio) 385. 

29. A utility cannot in justice ask the people to contribute an unrea- 
sonable wage to render an operation profitable where it develops that the 
promotion was ill advised. Re West Ohio Gas Co. (Ohio) 385. 


b. Necessity of valuation to determine reasonableness. 

30. No absolute finding of fair value need be made for the purpose of 
determining the reasonableness of a rate increase which cannot produce 
en excessive return on any of the estimates of valuation produced by the 
parties in interest, including the historical cost and the capitalization 
estimates. Re Guilford-Chester Water Co. (Conn.) 545. 

31. The first thing to be ascertained in determining a proper natural 
gas rate is the value of the property used and useful to the public. Re 
American Indian Oil & Gas Co. (Okla.) 815. 

ec. Specific amounts allowed, 


Annotation on return of electric utilities, p. 466. 

Annotation on return of street railway companies, p. 466. 

Annotation on return of telephone companies, p. 466. 

Annotation on return of water utilities, p. 466. 

Statement that no street railway company in Eastern United States was 
known to be earning much, if any, more than 6 per cent return, p. 628. 

32. An increase of rates for street railway service was allowed in or- 
der to produce a calculated return of 6.26 per cent, giving consideration to 
a diminution in the volume of patronage due to the increase of rates or 
competition. Re United R. & Electric Co. (Md.) 604. 

33. A return on par stock and premium in excess of 16 per cent was 
held excessive and a reduction of rates ordered calculated to yield a return 
of slightly more than 6 per cent on a fair value estimate of the same prop- 
erty in view of the fact that increased patronage as well as decreased taxes 
would probably result in bigger revenue. Re Cambridge Electrie Light 
Co. (Mass.) 24. 

34. A rate of 7.5 per cent was allowed as a fair return on water utility 
properties. Re Capital City Water Co. (Mo.) 436. 

35. No general reduction in rates of a water and electric utility was 
made where a return of 11.5 per cent on the fair value was indicated, in 
view of the fact that a reduction of gross earnings to diminish the return 
to an admittedly fair rate of 8 per cent would result in an average reduc- 
tion of only 1.8 per cent in all rates, and a prebable increase in taxation 
P.U.R.1925C. 
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and operating expenses would be likely to absorb such margin of excess. 
Winnemucca v. Western States Utilities Co. (Nev.) 73. 

36. An increase of rates calculated to yield a return of 5.6 per cent of 
the fair value of property including recent additions to property, or 5.9 
per cent of the fair value without including such additions, or a rate of 
7 per cent if the book cost plus one-half of the additions were taken as 
the rate base, was allowed in view of the fact that none of these percentages 
were excessive. Keyport v. County Gas Co. (N. J.) 325. 

37. An annual earning of 6 per cent of the value of telephone prop- 
erty was believed to be just and reasonable in view of the financing and 
operating economies incident to the monopoly under which the company 
was functioning. Re Portsmouth Home Teleph. Co. (Ohio) 333. 

38. An increase in rates calculated to yield a return of 8 per cent was 
not permitted and a rate of 63 per cent was held to be a reasonable return 
on investment considering the financial and monpolistic conditions under 
which the utility was operating and where there was evidence of discrimina- 
tion and poor management. Re West Ohio Gas Co. (Ohio) 385. 

39. The return of a natural gas company upon its investment in 
physical property used in transmission and distribution was fixed at 8 
per cent. Re American Indian Oil & Gas Co. (Okla.) 815. 

40. An increase of rates calculated to yield a return of approximately 
7 per cent was allowed on street railway property. Re Madison R. Co. 
(Wis.) 842. 


REVENUES. 
Estimates of operating revenues over remote period as required to be 
disregarded and a current basis adopted where revenues have had 
great recent increase, see RETURN, 3. 
Measure of working capital as found in relation between operating ex- 
penses and revenue collection periods, see VALUATION, 41. 


REVIEW. 
See APPEAL AND REVIEW. 


REVOCATION, 
Jurisdiction of Commission to revoke certificate, see CERTIFICATES OF 
CONVENIENCE AND NECESSITY, 3. 
Revocation and cancellation of certificate, see CERTIFICATES OF CON- 
VENIENCE AND NEcEssiITy, 50-52, 


RIGHT OF WAY. 
Valuation of, see VALUATION, 55. 


RISKS OF BUSINESS. 
Utility as entitled to earn same amount of return as being made by 
other businesses in the same locality attended by corresponding 
risks and uncertainties, see RETURN, 21. 
P.U.R.1928C. 
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RIVER FLOW. 
See WATER PowER. 


ROUTES. 

Xequirement of certificate for through service of motor carriers, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 5, 6. 

Certificate authorizing operation over regular route or highway with 
added provision as to fixed termini as descriptive and for sole 
purpose of describing regular route, see CERTIFICATES OF COoN- 
VENIENCE AND NECESSITY, 46. 

Certificate for operation over some regular route between certan termini 
as insuring holder of exclusive right thereover, but as not giving 
exclusive right to serve over different routes or highways between 
tha same termini nor precluding granting of similar certificates to 
other persons, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
47. 

Cancellation of certificate in so far as it relates to service over a 
route where carrier has never availed itself of rights under certifi- 
cate, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 51. 


RULES AND REGULATIONS, 

Conformance of rules and regulations of Commission with provisions of 
National Electric Safety Code, see ELecrricity, 1, 2. 

Commission as not authorized to set aside utility’s rates or rules on in- 
dividual complaint without hearing, see Rates, 28. 

Rule of water company providing special rate to joint users of same 
outlet as applicable only to use by separate domestic establish- 
ments, see Rates, 75. 

Service extension rules to be construed as offer of service to prospective 
customers, see SERVICE, 19. 

Regulation on back of service application permitting utility to discon- 
tinue service at will as applicable only to service from temporary 
mains, see SERVICE, 33. 

Paving company using water from most convenient outlet along route 
as not entitled to meter such outlet where company rule forbids 
laying of pipes over or through premises other than those sup- 
plied, see SERVICE, 58. 


RUSH HOURS. 
Street railway as a necessary and vital service to the public where the 
demand upon the system during rush hours is almost greater than 
the company can handle, see STREET Raitways, 1, 


SALE. 
See also CONSOLIDATION, MERGER, AND SALE. 
Transfer or sale of certificate, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY, 48, 49. 
P.U.R.1928C. 
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SCHEDULES. 
Rate schedules, see RATES, 23-28. 


SCOPE. 
Scope and effect of certificate, see CERTIFICATES OF CONVENIENCE AND 


Necessity, 46, 47. 


SEASONAL CONSUMERS. 
Equal minimum rates to seasonal and year-round patrons alike as 
justified where service cost is similar, see RATES, 29. 
Discrimination in favor of seasonal consumers as reflected in the ab- 
sence of service or demand charge, see RATES, 33. 


SECURITY ISSUES. 

Issue of securities in order to acquire utility property, see CoNsoLt- 
DATION, MERGER, AND SALE. 

Necessity that property acquired by utility be free from encumbrances, 
see CONSOLIDATION, MERGER, AND SALE, 2. 

Excessive prices in sales of utility properties as not to be used against 
public in fixing rates for service or in sale of securities, see Con- 
SOLIDATION, MERGER, AND SALE, 10. 

Excessive return on stock as requiring rate reduction, see Return, 33. 

Ascertainment of value for purpose of security issues, see VALUATION, 
16-18. 


Discussion of a much needed reorganization of the financial structure 
of a street railway, not because it might affect rates except indirectly, 
but because of its probable effect on the company’s credit, p. 618. 

Statement that the ratio of debt to stock of a street railway com- 
pany serving a large city ought not to be greater than 67 to 33, p. 620. 

Statement that par value of securities ought not to exceed the value 
of utility property as found by the Commission, and for safety should be 
even less, p. 620. 

1. A provision in a mortgage or deed of trust that additional bonds 
may be certified by the trustee in amount equal to not exceeding 80 per 
cent of the cash cost or the fair value should be modified so that the trus- 
tee may not certify bonds in excess of 60 per cent of such cash cost or fair 
value, whichever is less. Re California Water Service Co. (Cal.) 516. 

2. To recapitalize operating properties of a water utility on a basis 
so that they can show only a return of 3 or 4 per cent on common stock is 
not in the public interest. Re California Water Service Co. (Cal.) 516. 

3. An order authorizing security issues for refinancing water utility 
property provided that the bonds should be sold for not less than 92 and 
accrued interest, and the preferred and common stock at not less than 90 
per cent of par value net to the company. Re California Water Service Co. 
(Cal.) 516. 

4. The issuance of 5 per cent bonds to the extent of 60 per cent of 
the value of water utility property, 6 per cent cumulative preferred stock 
to the extent of 20 per cent, and common stock ‘to the extent of 20 per cent, 
P.U.R.1928C. 
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SECURITY ISSUES—continued. 
was not considered objectionable. Re California Water Service Co. (Cal.) 
516. 

5. The Commission is not required to find a valuation of the property 
involved in a petition for the issuance of securities in view of its duties as 
outlined by a controlling law (Shively-Spencer Public Utility Act, §§ 88-92), 
providing: “If the Commission shall determine that such proposed issue 
complies with the provisions of this act, such authority shall thereupon be 
granted.” Re Associated Teleph. Co. (Ind.) 293. 

6. To obtain the best possible price for proposed securities a public 
utility company should receive bids from all persons desirous of making 
an offer for the purchase thereof, the Commission fixing a minimum but di- 
recting the company to take advantage of any higher bid which might be 
submitted. Re Citizens Gas Co. (Ind.) 354. 

7. No legal rights of common stockholders are jeopardized by the 
Genial of an intervening petition requesting that a proposed issue of pre- 
ferred securities should be extended to include all common shareholders 
at not less than par in proportion to the number of shares held by each, 
especially where such permission might seriously handicap the immediate 
carrying out of the purpose of the issue. Re Citizens Gas Co. (Ind.) 354. 

8. A petition for authority to issue preferred stock at not less than 
96 per cent of par was denied where there was evidence of at least two 
parties willing to bid at least 98 per cent on any part or all of the proposed 
issue. Re Citizens Gas Co. (Ind.) 354. 

9. The reorganization of a traction company unable to sell new junior 
securities or bonds because of a closed mortgage covering newly acquired 
property was advised, where the substitution of a more flexible mortgage 
would enable the company to revise its financial structure on a more satis- 
factory proportion of bonds and stock. Re United R. & Electric Co. (Md.) 
604. 

10. The Commission has no authority to order a reorganization of 
a utility’s financial structure that would involve the substitution of dif- 
ferent kinds of mortgages for the purpose of correcting the proportion of 
stock and bonds. Re United R. & Electric Co. (Md.) 604. 

11. A rate of interest approximating 10 per cent on funds to be se- 
eured from the sale of notes by a motor bus company was approved where 
evidence showed no better terms could be obtained because the inter-city 
motor bus industry was in an experimental stage and was highly competi- 
tive and uncertain. Re Greyhound Lines (Mo.) 321, 

12. Capitalization of income items was permitted where evidence 
showed that an amount had been expended from a past income for the re- 
tirement of notes which had been issued for equipment still in existence, 
end where there was a substantial equity above all liabilities. Re Grey- 
hound Lines (Mo.) 321. 


SERVICE. 


I. Jurisdiction and powers of Commissions, 1—7. 
II. Powers of municipalities, 8. 
P.U.R.1928C. 
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SERVICE—continued. 
Ill. Duty to serve, 9—16. 
IV. Extensions, 17—23. 
V. Abandonment and discontinuance, 24—35, 
VI. Substitution of service, 36, 37. 
Vil. Particular utilities, 38-59, 
a. Automobile, 38. 
b. Electric, 39-44, 
ec. Railroad, 45—47. 
d. Street railway, 48. 
e. Telephone, 49—56, 
f. Water, 57-59. 


I. Jurisdiction and powers of Commissions, 

Commission jurisdiction in matter of restoration of connection between 
telephone companies at exchange in another state, see INTERSTATE 
CoMMERCE, 12. 

Statement that a telephone company may substitute common battery 
service for magneto service, or metallic lines for grounded circuits without 
securing Commission authority, p. 133. 

Discussion of the authority of the Commission to permit abandonment 
of street railway service in the absence of a specific power, p. 577. 

1. The mere fact that a municipal utility professes to serve the in- 
habitants of a city does not give the Commission the power to require the 
utility to make extensions beyond the city limits. Public Service Co. v. 
Loveland (Colo.) 47. 

2. The Commission has no power to compel a street railway company 
upon abandonment of its system to pave the highway over its former right 
of way to conform with the surface of the rest of the street. Catlin v. 
Illinois Traction (Ill.) 278. 

3. The Commission has full power, when the circumstances require it, 
to direct the manner in which service owing to the public from an electric 
utility is to be performed, and the incidental effect of its orders on the 
streets of a borough through erection of poles, wires, and other equipment 
does not conflict with the right of the latter to control its highways. East- 
ern New Jersey Power Co. v. Publie Utility Comrs. (N. J. Sup. Ct.) 13. 

4. A complaint as to service can not by law (Art. 6, $ 10 of Public 
Service Company Law) be dismissed merely because of the absence of diréct 
damage to the complainants. Ewing v. Pennsylvania Chautauqua (Pa.) 
377. 

5. Commission approval is not necessary before severing a physical 
connection between the lines of a telephone company and the exchange of 
another company. Susquehanna Valley Teleph. Co. v. Salladasburg & L. 
Teleph. Co. (Pa.) 838. 

6. The Commission may disregard the provisions of private contracts 
of utilities with consumers whereby they attempt to restrict or limit their 
public duty and to limit or restrict the duties and powers of the Commis- 
sion. Hanson vy. United Fuel Gas Co. (W. Va.) 119. 

7. The Commission has no power to authorize an electric utility to as- 
P.U.R.1928C. 
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SERVICE—continued. 
sume ownership of an electric line which is the property of a rural cus- 
tomer. Re Iron River Water, Light & Teleph. Co. (Wis.) 93. 


II. Powers of municipalities. 

8. A town cannot, under the guise of regulation, require any part of a 
railroad’s station driveway to be used in a service that the carrier is under 
no duty to furnish. Delaware, L. & W. R. Co. v. Morristown (U. S. Sup. 
Ct.) 414. 

Ill. Duty to serve, 

Right to disregard private contracts attempting to restrict powers and du- 
ties of utility or of the Commission, see supra, 6. 

Grant of certificate of convenience and necessity for motor bus service over 
route where certificate of another carrier is revoked because of inade- 
quate service, see CERTIFICATES OF CONVENIENCE AND NEcEssiITy, 18. 

Inability to serve adequately as affecting grant of certificate, see CERTIFI- 
CATES OF CONVENIENCE AND NECESSITY, 19. 

Refusal of certificate for motor bus operation over newly opened highway 
when electric railway applying for eertificate has discouraged automo- 
bile bus travel in the past, see CERTIFICATES OF CONVENIENCE AND NE- 
CESSITY, 30. 

Factors considered in choosing between applicants for certificates of con- 
venience and necessity, see CERTIFICATES OF CONVENIENCE AND NECES- 
sity, 42-44. 

Cancellation of certificate of motor bus operator rendering inadequate serv- 
ice over route where another operator can render adequate service, see 
CERTIFICATES OF CONVENIENCE AND NECEssiTy, 50. 

Quality furnished as element in establishing rates, see RATES, 11. 
Statement that courtesy on the part of officers and employees is a 

valuable asset to any utility company, and will go far toward creating and 

maintaining good public relations, p. 556. 

9. Any agreement between purchasers of property and a real estate 
company placing restrictions or conditions on the right to receive utility 
service from a water utility having close intercorporate relations with 
the realty company is not binding in any sense upon either the utility or 
the patrons except as might be specifically provided by the utility’s own ef- 
fective rules and regulations for such service. Re Fontana Domestic Water 
Co. (Cal.) 661. 

10. A public utility water system is required to make extensions of 
service to each and every bona fide applicant within its dedicated areas, 
upon compliance by such applicant with the terms and conditions of rea- 
sonable rules and regulations which have been accepted for filing or pre- 
viously established by the Commission. Re Fontana Domestic Water Co. 
(Cal.) 661. 

11. A plea of poverty is not a good defense for refusal to comply with 
a Commission order for admitttedly necessary service improvements. Mid- 
dlesex Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 343. 

12. Financial inability to furnish equipment for an adequate supply 
of water does not relieve the company from its obligation and legal duty by 


P.U.R.1928C. 
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virtue of its franchise from the state to maintain adequate service in the 
supply of water. Middlesex Water Co. v. Publie Utility Comrs. (N. J. 
Sup. Ct.) 343. 

13. A company which has twice successfully applied for increased rates 
and is earning a net return of 7 per cent is not relieved from its obliga- 
tion to maintain adequate water supply on the ground that such poor service 
was a result of the Commission’s refusal to allow a sufficient return on the 
fair value of the property. Middlesex Water Co. v. Public Utility Comrs, 
(N. J. Sup. Ct.) 343. 

14. A gas utility cannot escape the burden of the Ohio Law requiring 
“the furnishing of its service at a just and reasonable rate” where the en- 
terprise enjoys a practical monopoly because of the fact that plant con- 
struction pre-empts a certain territory, and the community in interest 
withholds from the public any duplication of investment which would give 
to the people the benefits of a competitive battle for patronage. Re West 
Ohio Gas Co. (Ohio) 385. 

15. A telephone company which has established an exchange for the 
special benefit of a group of industries under contract rate may not, upon 
the expiration of the contract, suspend service but is required to continue 
the same with permission to charge a relatively fair rate. Re Brier Hill 
Collieries (Tenn.) 336. 

16. Every utility is, within the contemplation of the public utility 
law, a separate entity, responsible to its patrons and to the Commission 
for the service rendered in its entirety regardless of collateral contracts 
which it may have with other utilities for rendering part of the service. 
Re New Rockland Teleph. Co. (Wis.) 131. 

IV. Extensions. 

17. Transmission lines laid for the purpose of supplying subdivisions 
are not properly considered as extensions in so far as an individual appli- 
cation for service therefrom is concerned, and the applicant is not charge- 
able for any part of the installation costs thereof under the guise of an 
extension. Re Fontana Domestic Water Co, (Cal.) 661. 

18. The subdivider of real estate should be required to pay for the full 
initial costs of piping the subdivision in connection with the extension of 
water service by the utility. Re Fontana Domestic Water Co. (Cal.) 661. 

19. General rules and regulations relating to service extensions and ap- 
plying to all customers, present and prospective, wherever the company’s 
lines run, are, notwithstanding their inclusive nature, to be construed as an 
offer of service to prospective customers in a particular territory. Public 
Service Co. v. Loveland (Colo.) 47. 

20. An extension of a branch bus line by a street railway system that 
was estimated to cost $13,500 a year was refused where the estimated 
revenue was calculated to be $2,920 a year, notwithstanding the fact that 
patrens in the section to be served were inconvenienced and had to walk 
a considerable distance. Re United R. & Electric Co. (Md.) 604. 

21. A stipulation by a water utility seeking a certificate for an exten- 
sion into unprofitable territory, to the effect that it will not include the cost 
P.U.R.1928C. 
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of such construction in the rate base of the plant serving present con- 
sumers but will absorb any deficits accruing from operation thereof in its 
own profits, is incompetent evidence in view of the legal right of a utility 
to earn a fair return on its investment, and a Commission order approving 
such extension which is materially affected by such evidence should be re- 
versed. Clarks Summit v. Public Service Commission (Pa. Super. Ct.) 509. 

22. A water extension for general service was held to require a return 
to the utility of about 10 per cent of the construction cost plus flat rate 
charges per customer then effective, or such charges on a metered basis as 
might afterwards be made effective; and an extension rule of municipal wa- 
ter utility was modified to provide accordingly. Re Rules and Practices 
of Rio (Wis.) 404. 

23. An extension of water mains for general service alone can only 
be made with due regard for the magnitude of both the investment necessary 
and the probable additional earnings to be gained thereby, including the re- 
turn on the additional investment. Re Rules and Practices of Rio (Wis.) 
404. 


V. Abandonment and discontinuance. 


Lack of authority to compel resurfacing of highway upon traction abandon- 
ment, see supra, 2. 

Tentative rate increase to utility asking permission to discontinue service 
for failure of return where lack of intelligible accounts made it impos- 
sible to determine what revenues would justify continuation, see RATEs, 
6. 

Denial of 100 per cent rate increase to utility operating under heavy deficit 
as alternative for service abandonment where resulting loss of patron- 
age would further decrease return, see Rates, 13. 


Dissent to the effect that consumers receiving service under an agree- 
ment that the service may be discontinued on thirty days’ notice are es- 
topped from contesting such action where public interest does not require its 
continuance, p. 124. 

24. The fact that a street railway company has chosen to divest itself 
by lease of the better paying lines, retaining an unremunerative portion 
of the system, is no adequate reason why the portion of the public who 
depend on the nonpaying end for service should suffer by the abandonment 
thereof. Re Central California Traction Co. (Cal.) 597. 

25. A street railway company which has accepted a franchise obligat- 
ing it to furnish service to the community as a whole should not be per- 
mitted to select for operation only the income-producing portions of the 
lines and abandon those portions which, because of their distance from the 
center of population or because of other reasons, are not, in themselves, 
self-supporting. Re Central California Traction Co. (Cal.) 597. 

26. An application of a utility to discontinue service should be de- 
nied where no attempt has been made to secure increased rates if there is 
evidence that an increase is practical. Re Denman (Idaho) 672. 


27. No application to discontinue service of a public utility should be 
P.U.R.1928C. 
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granted until all means of continuing the service have been exhausted, Re 
Denman (Idaho) 672 

28. A steam-heating utility which had been operating over a period of 
five years with an average annual deficit equal to 107 per cent of revenues 
was allowed to discontinue service within a reasonable time agreed upon 
between the utility and the city, the latter shortening the term before 
expiration of an ordinance under which the utility was operating in con- 
sideration that no increase of rates would be asked by the utility in the 
meanwhile. Re Public Service Co. (Ill.) 163. 

29. The abandonment of track with the removal of rail but without the 
removal of ties does not constitute a “reasonable restoration” of highway 
since the decaying timbers will eventually lead to unsafe condition of the 
streets for which the municipality is not responsible. Catlin v. Illinois 
Traction (Ill.) 278. 

30. A street railway company was permitted to abandon its service and 
remove its equipment upon leaving the highway in a reasonable state for 
travel required by ordinance by filling in with gravel and surfacing with 
oiled screened rock, and the company was not obliged to pave the space 
abandoned to conform with the rest of the surface of the street. Catlin v. 
Illinois Traction (Ill.) 278. 

31. The removal of tracks upon the abandonment of a street railway 
should be carried out, as far as possible, in relation to proposed improve- 
ments of the streets and highways on which the tracks are located and 
the rails and ties should not be removed in advance of repavement where 
so doing would leave the street or highway in dangerous condition for 
travel for an undue length of time, but the removal should be reasonably in 
advance of the progress of the work of repaving. Re Receivers of Morris 
County Traction Co. (N. J.) 701. 

32. An agreement signed by consumers permitting a gas utility to 
discontinue service at will was held not to influence the installation of 
service through which gas was furnished where the agreement was written 
one year after such facilities were installed. Hanson v. United Fuel Gas 
Co. (W. Va.) 119. 

33. A regulation of a gas utility printed on the back of applications 
to be signed by prospective consumers giving the utility option to discon- 
tinue service at will was held to apply to service furnished to individual, 
isolated consumers along high-pressure field lines or other lines, which, 
after serving their purpose had to be discontinued, and was held not to 
apply to medium-pressure lines used to furnish a community and connected 
to a high-pressure distribution line still in use. Hanson v. United Fuel 
Gas Co. (W. Va.) 119. 

34. It is the duty of a utility to keep its service lines in good repair 
and to invoke the Commission’s power to correct service defects in the 
lines of consumers and the bad conditions of neither will justify a dis- 
continuance of service. Hanson v. United Fuel Gas Co. (W. Va.) 119. 

35. It is necessary for a utility to make application to and receive per- 
mission from the Commission before discontinuing service in West Virginia 
P.U.R.1928C. 
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and an unauthorized discontinuance will not be approved by that body. 
Hanson v. United Fuel Gas Co. (W. Va.) 119. 


VI. Substitution of service. 

36. A petition for abandonment of street railway service with bus sub- 
stitution therefor was refused where it appeared from certain construction 
activities, press articles, and remarks of utility representatives not for- 
mally brought to the attention of the Commission that the company had 
in mind additional changes, concerning the full extent of which it was its 
duty to inform the Commission. Re United Electric R. Co. (R. I.) 576. 

37. Permission to abandon electric railway service and to substitute 
busses was refused where the expense for repairs and relocation said to 
be necessary to the rail service was only the result of minor route changes 
and ordinary and deferred maintenance for which a depreciation reserve had 
been regularly allowed, and where the company on abandonment intended 
tc merge such funds in its general accrued depreciation funds without 
benefit to patrons affected by the street car abandonment. Re United Elec- 
tric R. Co. (R. I.) 576. 


Vil. Particular utilities, 


a. Automobile. 


Consolidated package rates as requiring distinct classification from class 
tariff, see RATES, 35. 


38. Applicants for a certificate of convenience and necessity to operate 
a motor utility are required to revise their proposed schedules to preclude 
the obvious necessity of unlawful speeding when made imperative by pro- 
posed time table. Re Badger Transp. Co. (Wis.) 581. 


b. Electric. 


39. A complaint against inadequate direct current service from a trolley 
line to operate an elevator should be dismissed when it is shown that the 
elevator was installed before alternating current elevators had been per- 
fected; if the company did not then and does not now furnish direct current 
service from a commercial line and the service to the elevator is as good as 
it ever was and is as good as can be expected from a trolley line. Depart- 
ment of Public Works ex rel. Jones & Jones v. Grays Harbor R. & Light Co. 
(Wash.) 90. 

40. A special form of card upon which is printed a facsimile of meter 
dials mailed monthly to the consumer with a request that he indicate, by 
a mark, the reading of his meter, was believed to be a solution of the prob- 
lem of installing secondary metering to an isolated consumer at the end of 
a long extension in view of the disadvantages of primary metering and the 
inaccessible location for regular reading by company employees. Re Iron 
River Water, Light & Teleph. Co. (Wis.) 93. 

41. The most satisfactory solution of the metering problem in case of 
an unusually long transmission extension to a single customer was believed 
to be the installation of two meters on the secondary side of the trans- 
formers,—one meter for lighting circuits, and the other for motors, in 
P.U.R.1928C. 61 








INDEX. 


ve) 
a 
to 


SERVICE—continued. 

view of the fact that such meters are less expensive than primary metering 
equipment, and also because of the protection from lightning or other 
voltage disturbances. Re Iron River Water, Light & Teleph. Co. (Wis.) 93. 

42. The frequent and unexplainable necessity for meter repairs at the 
expense of a special contract consumer constitutes a burden from which 
such patron is entitled to relief. Re Iron River Water, Light & Teleph. Co. 
‘Wis.) 93. 

43. An objection by an electric utility to secondary metering because 
of the fact that such local meters would not record transformer losses 
was held illogical where the primary metering of the type employed did 
not register more than a small fraction of such losses. Re Iron River 
Water, Light & Teleph. Co. (Wis.) 93. 

44. To meter energy on the secondary side of transformers on long 
extensions and to estimate the core loss is a more accurate method of de- 
termining the total energy consumption and is fairer to both the company 
and custemers than dependence upon primary meters which fail to record 
the small currents required to supply transformer losses. Re Iron River 


Water, Light & Teleph. Co. (Wis.) 93. 


ce. Railroad. 

45. Any member of the public is entitled to use a spur track owned or 
controlled by a railroad company if there is reasonable need for it since 
the word “railroad” in a constitutional provision (Art. 17, § 1) that all 
railroads shall be common carriers, includes all side tracks and spurs 
incident to convenient operation of the railroad company’s business. Con- 
vay Oil & Ice Co. v. Gibson Oil Co. (Ark. Sup. Ct.) 136. 

46. A railroad is not bound to permit persons having no business with 
it to enter its trains, stations, or grounds to solicit trade or patronage 
and they have no right to use its property to carry on their own business. 
Delaware, L. & W. R. Co. v. Morristown (U. S. Sup. Ct.) 414. 

47. A railroad is not bound to allow cabmen or others to enter upon 
or use any part of its buildings or grounds to wait for fares or to solicit 
patronage, notwithstanding its duty to provide a suitable way for pas- 
sengers to reach and leave the station. Delaware, L. & W. R. Co. v. Mor- 
ristown (U. 8. Sup. Ct.) 414. 


d. Street railway. 
Railroads as not required to transfer without charge with bus line operated 
by subsidiary company without profit, see RATES, 53. 
Street railway as a necessary and vital service to the public where the 
demand upon the system during rush hours is almost greater than the 
company can handle, see STREET RAILWAys, 1. 


48. Transfers between certain branches of a street railway system and 
a bus line established for the purpose of moving a particular class of patrons 
originating in a certain section towards other sections was refused where 
the effect would be to overload such busses near their terminal with a new 
class of patrons and defeat the purpose of the busses. Re United R. & 
Electrie Co. (Md.) 604. 
P.U.R.1928C. 
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SERVICE—continued, 

e. Telephone. 

Order requiring telephone company to allow additional switchboard con- 
nection for improvement of toll service as valid exercise of police power, 
see CONSTITUTIONAL Law, 11. 

The fact that subscriber must be connected to his market town through 
two exchanges as not sufficient ground for transferring to another 
exchange where no toll charge is made, see MONOPOLY AND COMPETITION, 
10. 

Dispute between subscribers on same telephone line as not justifying one 
of the parties in taking service from another company not authorized 
to extend service, see MONOPOLY AND COMPETITION, 12. 

Utilities maintaining exchange for special consumers as entitled to adequate 
rates upon expiration of contract where standard rates would not be 
compensatory, see RATES, 9. 

49. A rural telephone company operating at reduced rates and previously 
enjoying long distance service, by a contract with a local company operat- 
ing in a nearby city, over the lines of a connected long distance company, 
which contract had been abrogated, was granted the right again to receive 
long distance connections, notwithstanding a contention that the long dis- 
tance rate thereby afforded to subscribers of the rural company would de- 
flect patronage from the city company. Farmers Fountain Teleph. Co. v. 
Harrisonville Teleph. Co. (Ill.) 154. 

50. The denial to a telephone utility of connection with the toll line 
of another through which it had previously enjoyed outside toll connection 
creates a condition which is detrimental to public interest and should be 
remedied. Farmers Fountain Teleph. Co. v. Harrisonville Teleph. Co. 
(Ill.) 154. 

51. The “hand set’ telephone has passed through the experimental and 
development period and has attained comparative service perfection and 
is equal from the standpoint of operation to the “wall set” or “desk set” 
equipment. Re Southwestern Bell Teleph. Co. (Ill.) 283. 

52. The fact that subscribers may blame all service troubles on a piece 
of new equipment does not affect the maintenance cost of such apparatus 
since the trouble whenever and wherever detected should be charged to the 
proper account regardless of what the subscribers may suspect is the trouble. 
Re Southwestern Bell Teleph. Co. (Ill) 283. 

53. A physical connection voluntarily made by two telephone companies 
under a fair agreement guaranteed by contract and which has been patron- 
ized and established as a public convenience cannot be disconnected by one 
of the parties in breach of the agreement without consideration for the 
rights of the public. McCardle v. Akron Teleph. Co. (Ind. App. Ct.) 649. 

54. A change of service from magneto to common battery was approved 
in a locality where the telephone company was confronted with an im- 
mediate reconstruction program, whether such service be changed or not, 
owing to congested switchboard conditions as well as crowded field con- 
ditions, and in view of the rapid growth of the community and its demand 
tor a higher class of service. Re Platte Valley Teleph. Corp. (Neb.) 193. 


55. The action of a long distance telephone company in refusing to go 
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SERVICE—continued. 

on with a joint traffic agreement with another company and in establish- 
ing a local toll board in the latter’s territory and refusing to pay toll 
cost for the latter’s services was condemned, and the prior agreement be- 
tween the companies ordered to be restored and the funds due to the local 
company ordered to be refunded. Re Oklahoma-Arkansas Teleph. Co. (Okla.) 
830. 

56. The Commission, although having power to restrain a disconnection 
of the facilities of two telephone companies, should not prevent such a dis- 
connection and a connection with another company when this will be to 
the advantage of the company’s patrons generally and promotive of public 
accommodation, convenience, and service. Susquehanna Valley Teleph. Co. 
v. Salladasburg & L. Teleph. Co. (Pa.) 838. 


f. Water. 


Mandatory recommendations of health authorities as important in determin- 
ing reasonableness of water rates, see Rates, 10. 


57. The use of fire hydrants in supplying water in large quantities for 
street improvements should not be prohibited in the interest of public 
policy. Koch v. Joplin Water Works Co. (Mo.) 685. 

58. A paving company using water for temporary construction at the 
most convenient outlet along its route is not entitled to go into nearby 
premises and demand the right to place a meter upon an outlet in order 
to measure water used where a company rule forbids the laying of service 
pipes over or through premises other than those supplied. Koch v. Joplin 
Water Works Co. (Mo.) 685. 

59. A uniform charge for the extension of water service lines from main 
to curb, designed to cover the average cost, is sound, notwithstanding the 
fact that customers on the short side of a street having the main to one 
side of the center might pay more than those on the other side. Re Rules 
and Practices of Rio (Wis.) 404. 


SERVICE CHARGE. 

Substitution of minimum for service charge in gas rate schedule, see 
Rates, 30. 

Service charge attempting to take care of distribution maintenance as 
disapproved where theoretical and no more equitable than com- 
modity price, see RATES, 32. 

Discrimination in favor of seasonal consumers as reflected in the ab- 
sence of service or demand charge, see RATES, 33. 

Unauthorized service charge as required to be refunded, see REPARA- 
TION, 3. 


SEVERANCE DAMAGES. 
Severance damages in valuation for municipal acquisition, see VALUA- 
TION, 11. 
P.U.R.1928C. 





XUM 








INDEX. 969 


SEWERS. 

Allowance of depreciation rate greater than that usually allowed on 
sewerage system where existing plant is subject to constant over- 
loading, see DEPRECIATION, 14. 

Corporation that has permitted indiscriminate connections to its sewer- 
age system for compensation from buildings on neighboring real 
estate subdivisions, as well as others, as a public utility de facto, 
see PuBLIc UTILITIES, 4. 


SINKING FUND. 
Sinking-fund method of computing depreciation as not used unless 
utility receives fair return upon full value of property without 
deduction of accrued depreciation, see DEPRECIATION, 8. 


SOLICITATIONS. 
Railroad as not obliged to permit persons having no business with it 
to enter stations, trains, or grounds to solicit private business, 
see SERVICE, 46. 


SPECIAL RATES. 
Rates to consumers served by special exchange not otherwise required 
placed on flat monthly basis following expiration of contract rate 
in view of inadequacy of standard rate, see Rates, 67. 


SPECIAL SERVICE. 
Telephone company rendering special service for particular industrial 
group as not relieved from duty to serve upon expiration of con- 
tract, see SERVICE, 15. 


SPEEDING. 

Motor transportation companies engaged in interstate and intrastate 
commerce as subject to police regulations of state, see INTERSTATE 
CoMMERCE, 7, 8. 

Schedule for proposed motor service as required to eliminate necessity 
of violating speed laws, see SERVICE, 38. 


SPUR TRACKS. 
Industry as not entitled to compensation from another shipper for use 
of spur tracks owned by railroads where contract reserves use to 
other shippers, see RATES, 50. 
Right of the public to use spur tracks, see SERVICE, 45. 


STATE. 

Power of state to prescribe conditions upon which highways are to be 
used by motor vehicles, see AUTOMOBILES, 2. 

Fifth Amendment of the United States Constitution relating to con- 
fiseation as restriction solely upon powers of Federal government 
and not a limitation upon state powers, see CONSTITUTIONAL Law, 
10. 


P.U.R.1928C. 








066 INDEX. 


STAT E—continued. 
Jurisdiction of state and Federal Courts, see Courts. 


STATIONS. 
See also TERMINALS. 
Ordinance declaring part of railroad station driveway to be public 
hack stand as not a valid exercise of police power, see CONSTITU- 
TIONAL Law, 14. 
Use of station driveway for public hack stand, see RAILROADS, 2-4. 


STATUTES. 

Operation in good faith prior to reguiatory act as a ground for grant- 
ing certificate, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
41. : 

Presumption in favor of constitutionality of statute, see CoNsTITU- 
TIONAL Law, 7. 

Federal restraint of unconstitutional statutes, see INJUNCTION, 6. 

Statute referring to joint rates as not applying to motor carriers, see 
RATES, 36. 


1. In the construction of a statute the act as a whole must be con- 
sidered and the purpose of its enactment kept in mind as well as the benefits 
to be obtained and the evils to be remedied but they must be construed if 
possible in such a manner as not to attribute any absurdity to the legis- 


lative body. Re Virginia & Truckee R. Co. (Nev.) 203. 


STAY. 
Stay of proceedings in Federal Court, see INJUNCTION, 5. 


STEAM-HEATING UTILITY. 
Denial of 100 per cent rate increase to utility operating under heavy 
deficit as alternative for service abandonment where resulting 
loss of patronage would further decrease return, see RATEs, 13. 
Steam-heating utility operating for five years with an average deficit 
of 107 per cent of revenues as allowed to discontinue service, see 


SERVICE, 28. 


STIPULATIONS, 
See CONTRACT. 


STOCK. 
For stock generally, see Security ISSUES. 


STOCKHOLDERS. 
Charitable donations as stockholders’ expense, see RETURN, 7. 
Rights of stockholders as not jeopardized by denial of petition that 
preferred securities should be extended to common share-holders 
in proportion to their holding, see Securiry Issvrs, 7 
P.U.R.1928C. 
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STOPS. 

Taxicab carrier operating under authority of Commission as having 
right to receive and discharge passengers on signal within cor- 
porate limits of city without permission from local authorities, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 12. 


STOVES. 

Consumers who have purchased electric ranges upon representation by 
utilities that they could attach all appliances to a “convenience 
outlet” and obtain preferential rates as parties to a discriminatory 
practice, see DiscrIMINATION, 8. 

Practice of permitting electric appliances to be attached to electric 
stoves at cooking rates as discriminatory, see DISCRIMINATION, 9. 


STREET LIGHTING. 

Commission order refusing to renew right of electric company to light 
parts of borough as not confiscatory, see CONSTITUTIONAL Law, 12. 

Commission order attempting to control duplication of electric facilities 
in borough as within jurisdiction of Commission notwithstanding 
that it may involve question of which utility should obtain prerog- 
ative of street lighting in particular borough without consent of 
municipality, see MONOPOLY AND COMPETITION, 1. 


STREET PAVING. 
Use of fire hydrants for purposes other than fire protection as not re- 
quiring the installation of meter, see Rates, 72, 73. 


STREET RAILWAYS. 

Failure to record outstanding obligations of street railway, see Ac- 
COUNTING, 3. 

Lack of power of city commissioners or Commission without vote of 
electors to change contract between city and street railway, see 
Commissions, 5. 

Street car riders of to-day as not to provide for remote contingencies 
involving unusual amounts, see DEPRECIATION, 3. 

Computation of depreciation of street railways, see DEPRECIATION, 4-7. 

Allowance for annual depreciation, see DEPRECIATION, 19. 

Questions of discrimination in fixing zone limits of street railways, 
see DISCRIMINATION, 3. 

Competition between transportation companies, see MONOPOLY AND Com- 
PETITION, 13-24. 

Limits beyond which Commission cannot increase rates due to falling 
off of business, see Rates, 14. 

Transportation utility as entitled to cost of service plus fair return, 
see Rates, 15. 

For street railway rates, see RATEs, 52-60. 

Tax on street railways for maintaining parks as legislative mandate 


changeable only by General Assembly act, see RETURN, 6. 
P.U.R.1928C. 
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STREET RAILWAYS—continued. 

Excessive amounts for salaries of general officers of street railway 
having relatively small rate base, see Return, 18. 

Risk of street railway business due to automobile competition as ele- 
ment in limiting rate of return, see ReETuRN, 20. 

Utility as entitled to earn same amount of return as being made by 
other businesses in the same locality attended by corresponding 
risks and uncertainties, see RETURN, 21. 

Continuation of inadequate fare in order to force receivership as detri- 
25 


mental to public benefit, see RETURN, 25. 


Rate increase to produce adequate return for street railways in view 





of decrease of patronage due to competition, see RETURN, 32. 
Percentage of return allowed street railway utility, see Rerurn, 40. 
Reorganization of traction company unable to sell securities because of 

incumbrances as advisable where more flexible mortgage would 

enable the revision of financial structure, see Security ISSUES, 9. 
Lack of authority to compel resurfacing of highway upon traction 

“abandonment, see Service, 2. 

Unprofitable street railway extension refused notwithstanding incon- 
venience to residents in the proposed section, see SERVICE, 20. 
Lease of more profitable line by street railway as not justifying discon- 
tinuance of unremunerative portion of system, see Service, 24. 
Street railway operating under a franchise obligation as not permitted 

to select most profitable portions of system for continuing, see 

SERVICE, 25. 

Removal of rails without removal of ties as not constituting reasonable 
restoration of highway upon abandonment of traction system, see 
SERVICE, 29. 

Street railway as permitted to abandon system upon reasonable restora- 
tion of highways, see Service, 30. 

Removal of tracks and ties of abandoned traction system as not per- 
mitted in advance of repavement, see SERVICE, 31. 

Substitution of bus for street railway service upon discontinuance of 
latter, see SERVICE, 36, 37. 

For street railway service, see SERVICE, 48. 

Element of going value as negligible in the case of street railway com- 
pany having precarious financial status, see VALUATION, 54. 


Statement that the day of street car riding for pleasure is gone for- 
ever, p. 615. 

Statement that decline in street railway patronage was due in part 
to the recent general business depression as well as increasing automobile 
competition promising to break all records, p. 615. 

Discussion of the value of street railway service to surrounding real 
estate in view of automobile competition, p. 616. 

Discussion of the loss of the “short rider” due to the slowing up of 
the car movements because of congested traflic conditions, p. 616. 

Statement that in view of the risks and uncertainties of the modern 
street railway business, capital could not be obtained for the establish- 
ment of a complete new railway system anywhere in this country, p. 630. 
P.U.R.1928C. 
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STREET RAILWAYS—continued. 

1. A street railway is a necessary and vital service to the public where 
the demand upon the system during rush hours is almost greater than the 
company can handle. Re United R. & Electric Co. (Md.) 604. 


SUBSTITUTION. 
Substitution of service, see SErvicr, 36, 37. 
Substitute facilities as a measure of value of water rights, see VALUA- 
TION, 56. 


SUBTERFUGE. 
Denial of certificate because of practice of making unnecessary ex- 
tensions to give interstate character to motor carrier, see CER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 21. 


SUBWAY. 
Valuation of land over and under subway elevated railroad, see VALUA- 
TION, 55. 


TANGIBLE PROPERTY. 
Valuation of, see VALUATION, 34-43. 


TARIFF. 

Certificate for motor service as authorizing only the carriage of pas- 
sengers and light luggage, where tariff filed only for such service, 
notwithstanding application asks authority to transport freight, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 45. 


TAXES. 

Provision of statute excluding imposition of tax on interstate com- 
merce as not preventing privilege tax levied on telegraph opera- 
tion from being charged against handling expense of interstate 
and intrastate messages in proper proportion, see APPORTIONMENT, 
12. 

Privilege tax levied on business of telegraph operation within state 
as not a tax on interstate commerce with regard to interstate 
messages, see INTERSTATE COMMERCE, 6. 

Absence of discrimination in taxing interstate carriers, see INTERSTATE 
COMMERCE, 13-16. 

Tax on street railways for maintaining parks as legislative mandate 
changeable only by General Assembly act, see RETURN, 6. 

Decreased taxes as requiring rate reduction, see RETURN, 33. 

Tax assessment as a measure of value for rate making, see VALUATION, 
6. 


P.U.R.1928C. 
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TAXICABS. 

Taxicab carrier operating over fixed route between two towns under 
authority of Commission as not required to secure license from 
city forming terminal, see CERTIFICATES OF CONVENIENCE AND 
Necessity, 11. 

Taxicab carrier operating under authority of Commission as having 
right to receive and discharge passengers on signal within corporate 
limits of city without permission from local authorities, see CER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 12. 

Railroad as having no duty to afford to all taxicab men the use of its 
lands because it has granted special privileges by contract to a 
certain individual, see DISCRIMINATION, 12. 

Railroad not obliged to allow cabmen to enter or use driveways of 
terminals to solicit patronage, see SERVICE, 47. 


TELEGRAPH. 

Apportionment in the case of telegraph companies, see APPORTION- 
MENT, 12-14. 

Privilege tax levied on business of telegraph operation within state 
as not a tax on interstate commerce with regard to interstate mes- 
sages, see INTERSTATE COMMERCE, 6. 

Wage costs of telegraph as largely overcome by improvements in busi- 
ness and mechanical devices such as automatic message recorder, 
see RETURN, 16, 17, 


TELEPHONES. 

Installation of switchboard in substitution for switching service as not 
constituting installation or extension of telephone exchange within 
provision of statute requiring certificate, see CERTIFICATES OF CoON- 
VENIENCE AND NECESSITY, 10. 

Order requiring telephone company to allow additional switchboard 
connection for improvement of toll service as valid exercise of 
police power, see CONSTITUTIONAL Law, 11. 

Depreciation of fully developed service equipment, see DEPRECIATION, 
2. 

Allowance for annual depreciation, see DEPRECIATION, 21, 22. 

For “hand-set” telephones, see EQUIPMENT AND CONSTRUCTION. 

Commission jurisdiction in matter of restoration of connection between 
telephone companies at exchange in another state, see INTERSTATE 
CoMMERCE, 12. 

Competition between telephone companies, see MONOPOLY AND Com- 
PETITION, 9-12. 

Approval of modification of a proposed increase of telephone rates 
stipulated between the utility, a city, and a civic organization in 
order to save expense of rate procedure, see RATEs, 1. 

Utilities maintaining exchange for special consumers as entitled to 
adequate rates upon expiration of contract where standard rates 
would not be compensatory, see RATES, 9. 

P.U.R.1928C 
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TELEPHONES—continued. 

Rate comparison between exchanges as not pertinent evidence where 
unit costs differ and free interexchange service is permitted at one 
exchange, see Rates, 16. 

For telephone rates in general, see RATES, 62-68. 

Percentage of return allowed telephone utility, see Return, 37. 

Approval as not necessary before severing physical telephone connec- 
tion, see SERVICE, 5. 

Telephone company rendering special service for particular industrial 
group as not relieved from duty to serve upon expiration of con- 
tract, see SERVICE, 15. 

Service obligation of utilities as not affected by collateral contracts for 
rendering part of service, see SERVICE, 16. 

For telephone service, see SERVICE, 49-56. 


TERMINALS. 

Certificate authorizing operation over regular route or highway with 
added provision as to fixed termini as descriptive and for sole 
purpose of describing regular route, see CERTIFICATES OF CoN- 
VENIENCE AND NECESSITY, 46. 

Lack of town power to regulate the use of driveway on railroad ter- 
minal property, see SERVICE, 8. 

Railroad not obliged to allow cabmen to enter or use driveways of 
terminals to solicit patronage, see SERVICE, 47. 


TESTIMONY. 
Consideration of additional testimony on review, see APPEAL AND RE- 
. VIEW, 4. 
Waiver of right to cross-examine witnesses or produce testimony, see 
APPEAL AND REVIEW, 5. 


THROUGH SERVICE. 
tequirement of certificate for through service of motor carriers, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 5, 6. 
Denial of certificate where proposed additional route would constitute 
through service between points refused to applicant in previous 
application, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 16. 


TICKET SELLING. 
Ticket selling and baggage handling as not distinctive characteristics 
of commutation service, see Rates, 51. 


TIES. 
Valuation of immovable structures, such as rails, ties, and tunnels, see 


VALUATION, 9. 


TIME. 
Time limitations on appeal, see APPEAL AND REVIEW, 9, 10. 


P.U.R.1928C. 
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TOLL LINES. 
Denial of telephone company of connection with toll lines previously 
enjoyed as detrimental to public interest, see Service, 50. 


TOLL RATES. 

Establishment of toll rates by telephone system developed on basis of 
free exchange between five close exchanges denied where resulting 
in inevitable distribution of service, see RATES, 62. 

Failure of company to place into effect authorized toll rates as indicat- 
ing inadvisability of charges from standpoint of public policy 
pending proposed consolidation, see RATES, 63. 

Optional flat rate of $1 a month established between patrons of a 
certain exchange in lieu of 5-cent toll charge exceeding such 
amount, see Rates, 66. 

Subscribers to exchange built for their special benefit paying large flat 
monthly sum for free interexchange given benefit of standard 
monthly rates to several frequently used long distance points, see 
Rates, 68. 


TRANSFER. 

Transfer or sale of certificate, see CERTIFICATES OF CONVENIENCE AND 
NEcEssITy, 48, 49. 

For transfers of utilities generally, see CONSOLIDATION, MERGER, AND 
SALE: 

Railroads as not required to transfer without charge with bus line 
operated by subsidiary company without profit, see RaTEs, 53. 

Transfers between street cars and busses effecting an overloading of 
the latter not approved, see SeRvICcE, 48. 


TRANSMISSION LINES. 

Apportionment to determine amount chargeable to consumer who has 
built transmission line from which other customers are also 
served, see APPORTIONMENT, 1. 

Lack of Commission power to approve action of board of selectmen in 
attempt to amend grant of location for transmission lines, see 
COMMISSIONS, 4. 

Order forbidding use of electric line which has been constructed il- 
legally as not taking property without due process, see CONSTITU- 
TIONAL Law, 8. 

Location of high voltage wires, see ELEcTRIcITY, 3-6. 

Power of board of selectmen to regulate electric transmission lines, see 
MUNICIPALITIES, 1, 2. 

Rate to consumer owning and maintaining transmission line as requir- 
ing consideration of value to utility of portions used in the service 
of other consumers, see Rates, 46. 

Fixed expense properly chargeable to consumer owning transmission 
line which is used in service of other customers, see RATEs, 48. 

P.U.R.1928C. 
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TRANSMISSION LINES—continued. 
Cost of transmission lines for supplying subdivision as not properly 
chargeable as extension to individual applying for service there- 
from, see SERVICE, 17. 


TRANSMISSION MAINS. 
Uniform charge for service extension from main to curb as justified 
notwithstanding main is not in center of street, see SERVICE, 59. 


TRANSPORTATION COMPANIES. 
Competition between transportation companies, see MONOPOLY AND 
COMPETITION, 13-24. 


TUNNELS. 
Valuation of immovable structures, such as rails, ties, and tunnels, 
see VALUATION, 9. 


UNAUTHORIZED SERVICE. 
Use of emergency equipment for unauthorized motor carrier service as 
not evidence of need for service, see CERTIFICATES OF CONVENIENCE 
AND NEcESsITy, 40. 


UNDERGROUND CONDUITS. 
Location of high voltage wires, see ELEcTRIcITY, 3-6. 


UNLAWFUL OPERATION. 
Grounds for denying certificates of convenience and necessity, see CER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 15-32. 


UNUSED PROPERTY. 
Treatment of, in valuation, see VALUATION, 36-38. 


VALUATION. 


I. Jurisdiction, powers, and duties of Commissions, 1, 
II. Methods and measures used in determining value, 2—18, 
a. In general, 2—4. 
b. Measures of value for rate making, 5—10. 
ec. Ascertainment of value for municipal acquisition, 11, 12. 
d. Ascertainment of value for consolidation or sale, 13. 
e. Ascertainment of reproduction cost, 14, 15. 
f. Ascertainment of value for purpose of security issues, 
16—18. 
III. Accrued depreciation, 19—24. 
IV. Nonphysical elements affecting value, 25—31, 
a. Overheads, 25-29. 
b. Financing costs, 30. 
c. Pavement over mains, 31. 
P.U.R.1928C. 
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V. Miscellaneous charges to capital, 32, 33. 
VI. Tangible property, 34-43. 
a. Donated property, 34. 
b. Leased property, 35. 
c. Property not used or useful, 36-38, 
d. Working capital, 39-43, 
Vil. Intangible property, 44—59. 
a. Going value, 44-54, 
b. Rights of way, 55. 
c. Water rights, 56—59. 


Calculation by Commission of total deficit reasonably supported by evidence 
and computed by competent experts as not disturbed on appeal when 
based on valuation fixed by Federal Court, see APPEAL AND ReEvIEw, 8. 

Necessity of valuation to determine reasonableness of return, see RETURN, 
30, 31. 

Valuation of property involved in petition for security issues as not neces- 
sary, see SECURITY ISSUES, 5. 

Capitalization of income items as permissible where the same has previous- 
ly been expended for needed equipment, see Securrry Issvugs, 12. 


I. Jurisdiction, powers, and duties of Commissions. 

Jurisdiction of Commission to determine used and useful property of a 
railroad company, see APPORTIONMENT, 11. 

Lack of Commission jurisdiction to determine the finding of value of prop- 
erty to be acquired by a municipality shall no longer be of any force 
and effect when matter has been submitted to voters and rejected, see 
MUNICIPAL PLANTS, 3. 

1. A statute (C. S. § 2514, par. 3) providing that the Commission 
should make a finding on all matters concerning which evidence on the 
value of utility property shall have been, in its judgment, properly intro- 
duced, does not require that the findings of the Commission must be specific 
or in minute detail with regard to every possible question as to value upon 
which evidence has been offered, and an indication of substantial considera- 
tion of all proper evidence before it is a sufficient compliance therewith. 
Capital Water Co. v. Public Utilities Commission (Idaho Sup. Ct.) 473. 


II. Methods and measures used in determining value. 


a. In general, 

Discussion of the history of judicial decisions developing the method 
for ascertaining fair value of utility property for rate-making purposes, 
p- 764. 

Discussion of the history of reproduction cost in valuation of utility 
property and its economic effect, p. 769. 

Discussion of the effect of recent judicial decisions of reproduction cost 
estimation, p. 793. 

2. An estimate of fair value of utility property for rate making in 
excess of the amount claimed by the company in its application and still 
P.U.R.1928C. 
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VALUATION—continued. 

more in excess of the carefully prepared appraisal of city engineers based 
on reproduction cost should not be allowed, notwithstanding an agreement 
upon that amount by all the interested parties where there is no testimony 
to indicate how it was computed. Re Capital City Water Co. (Mo.) 436. 

3. The fair value of water utility property was found by giving con- 
siderable weight to the last reproduction cost estimate made about four 
years previous adding additions to property and checking the appraisal by 
current estimates, as well as considering the future trend in the values 
and taking cognizance of the changes in prices since the date of valuation. 
Re Capital City Water Co. (Mo.) 436. 

4. A decline in prices as measured from the date of a former appraisal 
which has been given weight as an estimate of the cost of reproduction less 
accrued depreciation should be reflected in any extension and adjustment 
of that appraisal in so far and to the extent that it entered into a later 
valuation. Re Capital City Water Co. (Mo.) 436. 


b. Measures of value for rate making. 

5. Evidence of the cost to reproduce, both present, past, and average 
price levels of labor and material, used and useful utility property, the 
historical cost and the capitalization of the same, are generally the chief 
indices of fair value for rate making. Re Guilford-Chester Water Co. 
(Conn.) 545. 

6. Town assessments for taxation cannot be considered as evidence of 
fair value of a water utility for rate-making purposes, since such assess- 
ments do not include all elements of value both physical and non-physical. 
Re Guilford-Chester Water Co. (Conn.) 545. 

7. While the cost of reproduction should be included as evidence of 
value of utility property it should not control to the exclusion of other 
evidences of value. Re Associated Teleph. Co. (Ind.) 293. 

8. The outstanding factors to be determined and considered in valuing 
property for rate making are original cost, reproduction cost less accrued 
cepreciation, value regardless of cost, and value that will render a just 
rate to the public. Re Capital City Water Co. (Mo.) 436. 

9. Consideration, in the valuation of immovable structures such as 
rails, ties, tunnels, ete., which are affixed to the land and form a part of 
it, must be given to the prices of labor and material entering into such 
structures, through the estimate of what it would cost to reproduce them, 
in view of the fact that they have no separate market price. Re Long 
Island R. Co. (N. Y. T. C.) 748. 

10. The “cost-to-reproduce” method should not be used as an absolute 
basis of finding the value of movables such as locomotives, cars, and other 
property having a value separate from the plant. Re Long Island R. Co. 
(N. ¥. T. C.) 748. 


ec. Ascertainment of value for municipal acquisition. 
11. An amount for severance damages of an electric utility upon acqui- 
sition by a municipality was allowed. Re Saukville (Wis.) 339. 
12. The cost of presenting evidence in a valuation proceeding on the 
P.U.R.1928C. 
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acquisition of a private utility by a municipality cannot be allowed as re- 
flecting in any way the value of the property. Re Saukville (Wis.) 339. 


d. Ascertainment of value for consolidation or sale. 

13. The Commission may, for the purpose of checking up an appraisal 
of value and purchase price submitted by utilities seeking to consolidate, 
take judicial notice of the data respecting the comparative values and unit 
costs of the same character of the utility property within the state in its 
files. Re Missouri Standard Teleph. Co. (Mo.) 695. 


e. Ascertainment of reproduction cost. 

14. Quotations of the market price of cast iron pipe, indicating a price 
reduction since the making of estimates by engineers, were not considered 
in determining reproduction cost when such quotations were not in the 
Commission record. Re Pekin Water Works Co. (Ill.) 266. 

15. An estimate of the reproduction cost of cast iron pipes as of January 
1, 1925, by utility engineers was replaced by the estimate of the same com- 
modity as of June 1927 by the Commission engineer at a reduction of $4 
a ton when the former admitted the fairness of the second estimate. Re 
Pekin Water Works Co. (Ill.) 266. 


f. Ascertainment of value for purpose of security issues. 

16. The amount that a purchaser may have or has agreed to pay for 
public utility properties is too fanciful to warrant serious consideration 
in valuing the property for the purpose of issuing securities for refinancing 
Re California Water Service Co. (Cal.) 516. 

17. An estimate of what it would cost to reproduce public utility prop- 
erties, whether depreciated or not, is too fanciful to warrant serious con- 
sideration in a valuation for the purpose of issuing securities for re- 
financing. Re California Water Service Co. (Cal.) 516. 

18. The actual cost of constructing public utility properties, or if such 
cost is not known, the estimated original cost, giving due regard to the 
earnings thereof, is the proper basis for the capitalizing of properties by 
authorizing an issue of stocks and bonds for refinancing, even though some 
ene has paid more for the property than its actual or estimated cost de- 
preciated. Re California Water Service Co. (Cal.) 516. 

III. Accrued depreciation. 
Determination of accrued depreciation, see DEPRECIATION, 13-17. 


19. Consideration must be given to depreciation in refinancing existing 
properties. Re California Water Service Co. (Cal.) 516. 

20. The cost to reproduce new is depreciated in an attempt to correct 
the assumption that the property is new when in fact it is not, and to 
reduce the excessive valuation resulting from such assumption. Re Long 
Island R. Co. (N. Y. T. C.) 748. 

21. The fact that a railroad is 100 per cent efficient for operating pur- 
poses does not in any way affect the necessity for deducting an amount for 
accrued depreciation which cannot be offset by maintenance or replacement. 
Re Long Island R. Co, (N. Y. T. C.) 748. 

P.U.R.1928C. 
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VALUATION—continued. 

22. Estimates of reproduction cost new cannot in any event be taken as 
evidence of the fair value of utility property until an allowance is made 
for depreciation where the latter is shown to exist. Re Long Island R. Co. 
(N. ¥Y. T. C.) 748. 

23. A natural gas well should not be depreciated in the same propor- 
tion as the depletion of the gas supply, since the wells are of the same 
value as a new well less some depreciation for the pipe therein, and this 
is especially true where the stockholders have received no depletion or de- 
preciation during the entire life of the property. Re American Indian Oil 
& Gas Co. (Okla.} 815. 

24. An amount for depreciation was deducted from the cost of repro- 
duction of utility property to be acquired by a village as of the daie of 
the election to purchase. Re Saukville (Wis.) 339. 

IV. Nonphysical elements affecting value, 
a, Overheads. 

Cost of designing, cost of insurance during construction, and other over- 
head, which are lost when items of physical property are worn out 
or removed as making necessary an allowance for depreciation of con- 
struction overheads, see DEPRECIATION, 9. 


Statement that a percentage allowance for overhead expenses incurred 
in plant additions is proper where a valuation is being made ab initio and 
without data as to the actual expenditure at the time of plant installation, 
p. 660. 

25. An estimate of the engineer of the Commission that the aggregate 
overhead allowance for a water utility reasonably necessary would be 133 
per cent of the cost necessary to reproduce the physical property was 
adopted by the Commission in view of the admission by the engineer of 
the utility that the time used by the Commission engineer in arriving at 
his estimate was correct and fair. Re Pekin Water Works Co. (Ill.) 266. 

26. An amount for profits to a “construction company” for construction 
of a filtration plant will not be allowed in the total additions to property 
for rate-making valuation of a water utility where such company was 
organized by the owners and employees of the utility, and where all of the 
“company’s” members were receiving full salary from the utility during 
the construction. Re Capital City Water Co. (Mo.) 436. 

27. No allowance should be made for overhead costs on utility real estate. 
Re Capital City Water Co. (Mo.) 436. 

28. A Commission calculation of a deficit based on the valuation of 
utility property by a Federal Court is not subject to the objection that 
no allowance was made for “overheads,” since it must be assumed that the 
Federal Court made such an allowance. Middlesex Water Co. v. Public 
Utility Comrs. (N. J. Sup. Ct.) 589. 

29. The percentage allowance for overhead expenditures for plant ad- 
ditions was held to be properly refused where there was evidence that the 
expenses thus incurred were already charged and paid out of the expense 
account. Plainfield-Union Water Co. v. Public Utility Comrs. (N. J. Sup. 
Ct.) 657. 

P.U.R.1928C. 62 
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b. Financing costs. 

30. The cost of financing or assembling capital over and above the actual 
bond discount and commissions properly chargeable to capital account as 
part of the interest during construction should not be included in a valua- 
tion for rate-making purposes. Re Capital City Water Co. (Mo.) 436. 


ce. Pavement over mains. 

31. The cost of cutting and replacing pavement over mains was excluded 
trom the valuation of a water utility where in the actual construction of 
the property such pavement was not disturbed. Re Pekin Water Works 
Co. (Ill.) 266. 


V. Miscellaneous charges to capital. 

32. A disputed item of $1,005,270 for replacement of old track work 
after a former valuation which had resulted in a rate base of $75,000,000 
was not allowed, in view of the relatively small amount in dispute which 
might easily be offset by a slight fluctuation in price levels. Re United 
R. & Electric Co. (Md.) 604. 

33. Future additions should form no part of the rate base since the 
return is allowed on the present value of the existing property. Re Long 
Island R. Co. (N. Y. T. C.) 748. 


VI. Tangible property. 


° a. Donated property. 

34. An assumption in valuation proceedings that railroad land is all 
held in absolute fee title is a fatal defect which vitiates the resulting 
estimate for valuation where there is evidence that a considerable portion 
of it was condemned or donated solely for railroad use, and where there is 
no means of ascertaining such proportion. Re Long Island R. Co. (N. Y. 
T. C.) 748. 


b. Leased property. 

35. A local distributing utility is entitled to include in its rate base 
the value of a transmission line which it has leased to a generating com- 
pany for a long term at a nominal rental but making thereby a substantial 
saving by reason of being released from line losses and maintenance. Davis 
v. La Jara Electric Co. (Colo.) 19. 


c. Property not used or useful. 

36. Steam power pumping equipment previously used in the operation 
of a water utility was included as used and useful property in the valuation 
thereof where an electrically driven pump subsequently installed although 
of sufficient capacity to take care of normal requirements of the city did 
not make the necessary pressure for fire protection imposed by ordinance 
without aid from the steam pump. Re Pekin Water Works Co. (Ill.) 266. 

37. A house situated upon the plant of a water utility in which the 
company required the plant engineer to reside was included in the physical 
property in the valuation of the utility in view of the fact that it was 
P.U.R.1928C. 
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VALUATION—continued. 

equipped with fire gongs, pressure gauges, and other instruments, so that 
the engineer could be advised as to the operation of the plant when off duty 
end available for any emergency. Re Pekin Water Works Co. (Ill.) 266. 

38. An allowance for an incomplete and unused water tunnel and for 
land with water rights which were never put into public service were not 
permitted to be included as used and useful property of a water and electric 
utility in a rate-making valuation. Winnemucca v. Western States Utilities 
Co. (Nev.) 73. 

d. Working capital, 

39. The amount of working capital to be allowed a utility is addressed 
to the sound discretion of the Commission and in the absence of abuse 
thereof will not be disturbed. Capital Water Co. v. Public Utilities Com- 
mission (Idaho Sup. Ct.) 473. 

40. Working capital was defined as the amount of money in cash or its 
equivalent, or both, that is reasonably required by a company to meet ite 
current bills promptly, take advantage of market conditions in purchasing 
supplies, and to permit of successfully carrying on its operations. Re Pekin 
Water Works Co. (Ill.) 266. 

41. The measure of working capital can be found in the relation between 
the operating expenses and the revenue collection periods. Re Pekin Water 
Works Co. (Ill.) 266. 

42. An excessive amount should not be allowed for working capital 
because of a large average amount of delinquent bills due from a state 
prison and other state departments, since it would be highly discriminatory 
to require a small consumer to pay his regular bill and then contribute an 
additional amount because the company does not enforce collections from 
cthers. Re Capital City Water Co. (Mo.) 436. 

43. Working cash capital was reduced to $3,900 for a water and electric 
utility on the theory that one month’s operating expenses should have been 
suflicient cash. Winnemucca v. Western States Utilities Co. (Nev.) 73. 


VII. Intangible property. 


a. Going value. 

44. The Commission is not required to make a special or separate al- 
lowance for going value where it appears that such element has received 
consideration in its valuation in general. Capital Water Co. v. Public 
Utilities Commission (Idaho Sup. Ct.) 473. 

45. Property in successful operation rendering service under reasonable 
rates has a value over and above that of bare physical units thereof and 
therefore findings of the fair value of the property for rate-making purposes 
should include an allowance for going value. Re Pekin Water Works Co. 
(Ill.) 266. 

46. An allowance must be made for going concern value,—or for the 
fact that a property with its business attached and in successful operation 
has a greater value than the same property ready to operate but not operat- 
ing and with no attached business. Re Capital City Water Co. (Mo.) 436. 

47. An amount of $65,000 was allowed for going concern value of a 
P.U.R.1928C. 
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water utility with a rate base of $745,000. Re Capital City Water Co. 
(Mo.) 436. 

48. No separate or additional allowance for going value should be made 
where utility property has been valued as a going concern and not at a 
junk or liquidation value. Winnemucca v. Western States Utilities Co. 
(Nev.) 73. 

49. A calculation of a corporation deficit based on the computation of 
a Federal Court is not subject to the objection that the Commission did 
not allow for “going concern value” since it must be assumed that the 
Federal Court included such an item in its valuation. Middlesex Water 
Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 589. 

50. A ruling of the Board that a claim of 10 per cent for going value 
of utility property should not be allowed where the plant was in operation 
at the time the capital expenditures were being made was sustained. Plain- 
field-Union Water Co. v. Publie Utility Comrs. (N. J. Sup. Ct.) 657. 

51. Going concern value is an element of value that must be considered 
in ascertaining the fair value of property for rate-making purposes. Key- 
port v. County Gas Co. (N. J.) 325. 

52. The value of franchise and monopoly privileges is not to be con- 
sidered as an element in the guise of “going concern value” as would be 
the case if everything in addition to the value of the physical plant were 
included, when such values have been specifically excluded by the court. 
Re Leng Island R. Co. (N. Y. T. C.) 748. 

53. An attempt to apply the reproduction cost method to ascertain 
going concern value of a railroad by calculating the expense of organization 
and 





of a new personal, and the estimated cost of developing patrona; 
other pioneer expenses was held to be too speculative for any practical value, 
as applied to the existing property. Re Long Island R. Co. (N. Y. T. C.) 
748. 

54. The element of going value was found to be negligible in the case 
of a street railway company, the financial status of which appeared to be 
preearious in view of its future prospects as well as other material con- 
siderations. Re Madison R. Co. (Wis.) 842. 


b. Rights of way. 
55. A railroad whose tracks for part of the way are in a subway with 
a street surface overhead and a part elevated with a street underneath has 
in the strip of street an easement and perpetual right-of-way, but no ab- 
solute title. Re Long Island R. Co. (N. Y. T. C.) 748. 


ec. Water rights. 
Undervaluation or failure to value water rights in rate proceedings as con- 
fiscation of property, see CONSTITUTIONAL Law, 9. 


Discussion of the ownership of the public in water rights as a factor in 
valuation, p. 489. 

56. The valuation of a water right acquired by early appropriation 
from a river should not be based upon the cost of procuring such a right at 
the present time from a government reservoir in the vicinity or some other 
P.U.R.1928C. 
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expensive source. Capital Water Co. v. Public Utilities Commission (Idaho 
Sup. Ct.) 473. 

57. The amount actually paid by a company for a water right does 
not determine its present fair value but may be an element in the con- 
sideration thereof. Capital Water Co. v. Public Utilities Commission 
(Idaho Sup. Ct.) 473, 

58. A perpetual right to sufficient water for local irrigation granted 
by a predecessor in interest of a water utility to a landowner and his 
successors, as part consideration for the right of way for the construc- 
tion of a ditch, cannot be included as used and useful property of the utility 
in a valuation for rate making. Capital Water Co. v. Public Utilities Com- 
mission (Idaho Sup. Ct.) 473. 

59. No separate allowance for water rights was permitted where 
an analysis by the Commission engineers indicated no material value to the 
company over and above the actual costs of acquisition and development of 
the existing water rights. Winnemucca y. Western States Utilities Co. 
(Nev.) 73. 


VESTED RIGHTS. 
Cancellation of certificate as not depriving holder of vested rights, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 52. 


WAGE COSTS. 
Wage costs of telegraph as largely overcome by improvements in busi- 
ness and mechanical devices such as automatic message recorder, 
see RetTuRN, 16, 17. 


WAIVER. 
Waiver of right to cross-examine witnesses or produce testimony, see 
APPEAL AND REVIEW, 5. 


WATER. 
Apportionment in the case of waterworks, see APPORTIONMENT, 15. 
Consolidation of adjoining water systems, see CONSOLIDATION, MERGER, 
AND SALE, 12. 
Allowance for annual depreciation, see DEPRECIATION, 18, 20. 
Commission under statute conferring authority to regulate rates fixed 
by contract as having power to modify rate contracts between 
utilities and towns discriminatory against other towns, see RATEs, 
3. 
Mandatory recommendations of health authorities as important in de- 
termining reasonableness of water rates, see Rates, 10. 
Increased rate order made retroactive to operate from commencement 
of quarterly billing, see Rates, 23. 
Equal minimum rates to seasonable and year-round patrons alike as 
justified where service cost is similar, see RATES, 29. 
For water rates in general, see Rates, 69-76. 
Amount of return allowed water utility, see ReTurN, 34, 35. 
P.U.R.1928C. 
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Recapitalization of water utility properties on basis reducing return on 
common stock as not in public interest, see Security ISSUES, 2. 

Agreement between property buyers and real estate company inter- 
corporately related with water utility placing restriction on service 
of latter as not binding upon utility or patron, see SERVICE, 9. 

Cost of transmission lines for supplying subdivision as not properly 
chargeable as extension to individual applying for service there- 
from, see SERVICE, 17. 

Subdivider of real estate as required to pay cost of piping subdivision, 
see SERVICE, 18. 

Percentage of construction cost to be returned by prospective revenue 
as required to justify water service extension, see SERVICE, 22, 23. 

For water utility service, see SERVICE, 57-59. 

Cost of paving over mains as an item in valuation, see VALUATION, 31. 

Perpetual right to sufficient water for local irrigation granted by a 
predecessor in interest of water utility to landowner and his suc- 
cessors as part consideration for right of way, as not to be in- 
cluded as used and useful property for rate making, see VALUA- 
TION, 58. 


WATER POWER. 

1. A hydroelectric company was permitted to keep a gate in a dam 
fence closed and locked for purposes of operating convenience where the 
company agreed to provide access for portaging of boats around the dam 
to provide for the need of the general public, in view of the character of 
the stream and the very limited use which was made of it for navigation 
purposes below the dam. Wolf v. Neshonoe Light & P. Co. (Wis.) 134. 

2. The installation of fishways for a dam operated by a hydroelectric 
company was held unnecessary where evidences showed that at periods of 
high water it was possible for fish to swim up over the apron of the dam 
in the flow without making a jump of any kind. Wolf v. Neshonoe Light 
& P. Co. (Wis.) 134. 

3. It is the duty imposed by law (Chap. 640, Laws of 1911) of a 
company given power to operate reservoirs for the restraining of spring 
floods of a river within a state, to operate its property in such a manner 
as to produce as nearly a uniform flow as practicable through all seasons, 
and at all points, but when impractical, to maintain such uniform flow 
throughout the entire length of the rivers so as to give preference to the 
upper portions of the rivers. Re Chippewa & F. Improv, Co. (Wis.) 848. 

4. The intention of the legislature in permitting the operation of reser- 
voirs in a state river to retain spring flood waters was construed to be for 
the purpose of changing the flow from one of seasonal variations to a flow 
as nearly uniform as practicable for the benefit of navigation and other 
public uses as well as reduction of property damage from flood. Re 
Chippewa & F. Improv. Co. (Wis.) 848. 

5. An order regulating the operation of reservoirs and the discharge 
of water therefrom at various times should be made flexible and dependent 
P.U.R.1928C. 
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WATER POWER—continued. 
ipon actual stream flow conditions and upon the amount of water actually 
in the reservoirs. Re Chippewa & F. Improv. Co. (Wis.) 848. 

6. An order providing for the regulation of river flow through the 
operation of reservoirs should provide for as nearly a uniform flow as prac- 
ticable throughout the upper reaches of the river, rather than for making 
the flow uniform at any particular point. Re Chippewa & F. Improv. Co. 
(Wis.) 848. 

7. An order regulating the amount of water to be discharged from 
reservoirs for the purpose of mantaining uniform river flowage must take 
into account the stage of water in the reservoirs, the storage water avail- 
able for release, the remaining capacity to receive additional storage, and 
the probable floods which might be expected. Re Chippewa & F. Improv. Co. 
(Wis.) 848. 

8. An order regulating the operation of reservoirs for the retaining of 
spring floods to effect a uniform river flow should permit the operators to 
take advantage of floods which might occur during any other period of 
the year, although these might be irregular and not dependable. Re 
Chippewa & F. Improv. Co. (Wis.) 848. 

9. The Railroad Commission is empowered (§ 31.02, Water Power 
Law) to regulate and control the level and flow of waters in the interest 
of public rights in navigable streams and to promote safety and protect 
life, health, and property, and make such further orders concerning the 
operating of reservoirs as might be consistently required. Re Chippewa 
& F. Improv. Co. (Wis.) 848. 


WATER RIGHTS. 
Undervaluation or failure to value water rights in rate proceedings 
as confiscation of property, see CONSTITUTIONAL LAw, 9. 
Rates for carriage of water through utility ditch for distribution to 
landowners having perpetual water rights as proper charge, see 
Rates, 71. 
Valuation of, see VALUATION, 56-59. 


WEEKLY PASS. 
Weekly pass refused where additional revenues could not be shown or 
determined, see RATES, 54. 
Weekly pass as not a useful type of fare for Madison, Wisconsin, see 
Rates, 60. 


WELLS. 
Evidence that natural gas well operated by two individuals served only 
the properties of the operators, their bona fide tenants, a city hall, 
and post office as not sufficient to warrant finding that such prop- 
erty had been dedicated to public use, see PusLic UTILitiEs, 1. 
Depreciation of natural gas wells, see VALUATION, 23. 
P.U.R.1928C. 
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WIDOw. 
Succession of rights upon death of applicant for certificate, see CER- 


TIFICATES OF CONVENIENCE AND NECESSITY, 1. 


WIRES AND CABLES. 
Apportionment to determine amount chargeable to consumer who has 


built transmission line from which other customers are also served, 
see APPORTIONMENT, 1. 
Location of high voltage wires, see ELEcTRICITY, 3-6. 


WIRING. 
Complaint against unfair competition because of free house wiring as 


not sustained, see MONOPOLY AND COMPETITION, 8. 


WITNESS. 
Waiver of right to cross-examine witnesses or produce testimony, see 


APPEAL AND REVIEW, 5. 


WORKING CAPITAL. 
Treatment of, in valuation, see VALUATION, 39-43. 


ZONE LIMITS. 
Questions of discrimination in fixing zone limits of street railways, see 


DISCREMINATION, 3. 
Zone limits for street railway fares, see RATES, 55-59. 
Adjustment of city boundaries by legislature as not depriving residents 
beyond limits of railroad services previously enjoyed for single 
fare, see RaTEs, 55. 
P.U.R.1928C, 
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